Massachusetts School of Law Bankruptcy
December 18, 2015 Final Examination

This final examination consists of three (3) essay questions, to be answered in the accompanying
blue book(s). I suggest that you read each question carefully, circle or highlight each of the
important issues that need to be discussed and discuss each issue as you progress through the fact
pattern. Please do not repeat the facts unless you feel it is appropriate and necessary. Please
write on only one side of each page in the blue book, in pen, as legibly as possible.

1. Gene and his wife Loretta own a 2 family house in Littleton, MA, which they purchased

“in 2000: In"2010, they refinanced the mortgage and granted ABC bank a new first mortgage in =~

the sum of $245,000. At the closing, the attorney paid off the balance of the existing mortgage
in the sum of $225,000 and after paying all closing costs and expenses gave Gene and his wife a
check for $18,000. Two weeks later, they decided to do some home improvements and
borrowed an additional $50,000, granting a second mortgage to “Mortgage Momma — Your
Neighborhood Lender” to secure the payment of that $50,000 promissory note. The note calls
for 14% annual interest rate, but (of course) the mortgage broker at Mortgage Momma promised
that after 5 years of regular on-time payments, he would guarantee that they could refinance for a
lower interest rate. It’s now 5 years later and though Mortgage Momma is still in business, that
broker is nowhere to be found. The Vice-President of Mortgage Momma denies that any such
promises were made. And he adds that even if such a promise to refinance was actually made,
the property would have to be worth enough such that Mortgage Momma would be over-secured.

Well, the property value has gone through the floor and the house is now worth only $175,000.

The first mortgage balance is $240,000 and Gene and Loretta are finally realizing that they need
to find out what options they have. That 14% second mortgage is killing them, they have
accumulated over $130,000 in credit card debt over the past 4 years and they have defaulted on
most every financial obligation they have. They are current on the first mortgage but behind 5

months on the second mortgage

Gene owns a 2009 Mercedes E350 worth about $20,000 with a loan balance of $12,000. Loretta,
(the more sensible one) owns a 2008 Subaru that she bought used — no loan. They have normal
and ordinary household goods and personal items. The couple has two children together, ages 17
and 14, both of whom are good students in public school. Their after school activities consist of
private scuba lessons and amateur rollerblade competition (for her, the 14 year old), and hockey
for him. On a monthly basis, these activities cost $400 and Gene wants that cost reduced.
However, Loretta (the sensible one, remember) reminds Gene that their daughter won her last
rollerblade competition and came home with a check for $10,000 just last month. And their son
has been offered a hockey scholarship at Boston College, if he can maintain his B average.

Gene owns his own landscaping business, which is doing ok. So far in 2015, his gross revenues
have reached $275,000 and his personal income is close to $80,000. His payroll is up as are
many of his other business expenses — otherwise he would have earned around the same as he
did in 2014, around $120,000. But he is “growing the business” and feels that in another year or



two, he will be able to take over $150,000 personal income. Loretta works as a dental hygienist
and earns about $60,000 annually. Most of the credit card debt was accumulated over 4 years
ago because Gene and Loretta spent well over their budgeted amounts for those home
improvements. For the past 3 years, they have been paying $2,300 per month in credit card bills
(at an average of 18%) and have hardly reduced the principal balance on any of the cards. Some
of the credit cards balances were also created by Loretta when she “invested” $40,000 in a start-
up business that went bust after 18 months. Her garage is half-full of Chinese teeth whitening
gel. Seems that the FDA never approved the product for import into the US.

Gene and Loretta need some good news...got any for them?

2. John and Mary are married and live in Methuen, MA in a single family home, with their
four children, ages 21, 19, 7 and 5. Both older children work full time but contribute nothing to
the household income because they are each paying for their own cars and supporting their
extensive social lives. Each dates regularly and often hits either John or Mary up for some
additional cash when they have little beer money left. The five year old just landed a job as a
model with an advertising agency because she “smiles upon request”, which is a fabulous
attribute for the photographer. Little Betsy earns as much as $500.00 on a Saturday morning.

John and Mary own their house as tenants by the entirety and the house currently has one
mortgage with a principal balance of $88,000.00 and they have resisted every temptation to
refinance over the past ten years, since they bought the home. They are current with the
mortgage and all of the expenses relating to their house, including the taxes and insurance. At
your request, (you spoke with them on the phone before the meeting) they obtained a Broker’s
Price Opinion which indicated that their beautiful home in an excellent section of Andover, even
in this miserable real estate climate, has a current value of $400,000.00.

Though John considers himself to be financially responsible, he borrowed money from his
mother over the past two years and chose not to tell Mary. This past September, he used all of
his $5000.00 bonus to repay his mother the entire balance of what he owed her. Part of the
reason why he needed to borrow money from his mom was to pay his ex-girlfriend to help
support his two children (ages 6 and 4) that he had with Danielle. Mary knows nothing about
Danielle or the two little kids. Danielle, unbeknownst to John, recently obtained a court order
requiring John to pay $500 per month support for each of the two little kids. He has not given

Danielle any money since July 2012.

At your meeting with John and Mary, Mary tearfully admits that she has suffered from a secret
shopping addiction and her credit card balances are quickly approaching $90,000.00. Her most
recent purchase last week was from Saks Fifth Avenue where she bought a designer t-shirt with
contrasting long sleeves in each of the five available colors; cost: $925.00 (!!). She has hidden
these shirts from John. Two years ago, Discover Card sued her for $24,000.00 alleging that to be
the balance on her Discover Card. She allowed the case to go to default (no response filed),
Discover recovered judgment and recorded the execution (via the deputy sheriff) at the local
Registry of Deeds, effectively placing a valid judicial lien on the property. The attorney for
Discover has scheduled a hearing in court to determine Mary’s ability to pay and has also



threatened that he will instruct the sheriff to sell the house to collect on the judgment. Mary is
now freaking out.

Finally, John is currently unemployed, having worked for Merrill Lynch as a financial advisor —
that is where he met Danielle. He has been receiving $2000.00 per month unemployment
compensation since April 2015, but those checks will run out at the end of March 2016. His
prospects for re-employment in his profession appear bleak, for the moment. Mary is working at
Walmart as a cashier and is quite happy. No pressure, nice people, regular paycheck.

John and Mary have a meeting scheduled for later today and have emailed the above fact pattern

to you in advance of that meeting. How will you handle the clients, what questxons w111 yu

“need to ask and how do you propose to create a strategy to assist John and Mary?

3. Joan owns her small but beautiful one bedroom condo in Andover. She has one mortgage
with a current balance of $150,000. The most recent valuation for the unit shows it to be worth
$225,000. However, Joan is 6 months behind on the mortgage and the bank has begun and
threatened foreclosure if she doesn’t get caught up. She would love to get caught up but only has
a stable social security income of $1400 a month since her medical condition prevents her from
working. Her last full time or part time job was in late 2014. She has no other earned income, at
this time and her prospects for future employment look bleak.

Over the course of the last three years, Joan has accumulated credit card debts and unpaid
medical bills totaling over $40,000 and these creditors are starting to hound her with phone calls
and demand letters. This situation has exasperated her medical condition and she needs to stop
the pressure. In fact, two of her creditors have sued her and have obtained real estate
attachments against her condominium unit. They have recovered judgments against her for the
full amounts of their claims, but they have done nothing further to enforce their remedies. When
she last had her hair done at Joey’s Hair Salon and Bowlmg Alley, her stylist suggested that she
see you to find out how you can help.

Joan know that she cannot stay in the condominium, because she cannot continue to cover the
combined mortgage payments, taxes, condominium fees and the necessary repairs and
maintenance. She is blessed with a loving family and her daughter has invited her to settle in
with her in Utah. Joan will celebrate her 83" birthday in February.

Joan is embarrassed and frustrated since for most of her life, she was a wonderfully successful
journalist. She gets a small monthly pension from the newspaper for which she worked for over

30 years.

She has heard about bankruptcy as an option and wonders whether or not you could do “magic”
for her. In a perfect world, she would like to sell the condo and move in with her daughter, but
she can no longer deal with the pressures of her financial situation. Your advice?



Massachusetts School of Law | Bankruptcy
December 2014 i Final Examination

r
This final examination consists of three (3) eésay questions, to be answered in the accompanying
blue book(s). I suggest that you read each qufestion carefully, circle or highlight each of the
important issues that need to be discussed and discuss each issue as you progress through the fact
pattern. Please do not repeat the facts unless jyou feel it is appropriate and necessary. Please
write on only one side of each page in the blue book, in pen, as legibly as possible.

1. Randy is a single mother who purchased her three family house in Lawrence, MA in
2005; at the'height of the real estate market. Since her purchase, she refinanced the house and
currently has two mortgages; the first mortgage has a principal balance of $329,000.00 and is
currently four months in arrears at $2,900.00 per month (principal, interest, taxes and insurance).
The bank has sent her a notice of default and ;has threatened to begin foreclosure proceedings if
she doesn’t’ get the mortgage caught up. ;

1

Randy also has a second mortgage with a principal balance of approximately $78,000.00, which
is currently eight months in arrears, but the bank has not communicated with Randy in quite
some time. Randy is unable to catch up on either or both of the mortgages because her income is
limited.

Randy now works as an Administrative Assistant (just got the job two months ago) and earns
approximately $40,000.00 per year. Before that, she worked as a part time bartender in her local
pub and earned $15,000.00 per year, plus an additional $15,000.00 in tips which she did not
report. She has two children living at home with her, both of whom attend the Lawrence public
schools. She receives occasional court-ordered support money from the father of her two minor
children, but those payments are irregular. The total amount of money that she has received in
the past six months from support was $2,400.00.

A broker just last week determined that the house is only worth $125,000.00, since it is in fair
condition. However, Randy receives income from two tenants in the amounts of $900.00 and
$1,000.00 respectively. These two tenants are stable and Randy feels that she can count on the
rental income every month. The broker indicates that, based on current market conditions, she
feels that the value of this three-family house, even in its present condition, will rise over the
next few years.

At your meeting with Randy she indicates that she has accumulated approximately $40,000.00 of
general unsecured credit cards, overdue medical bills and some personal family loans. She is
constantly being harassed by debt collectors on behalf of the credit card holders and she has been
using some of the rent money to make the minimum monthly payments to the credit cards.
However, she has become extremely frustrated because the credit card balances are not going
down since the annual interest rates on the cards have now each reached 29.99% (the applicable

default rate, per the credit card agreements).



Randy wants to know what options bankruptcy may provide. She wants desperately to keep the
house and feels that she can keep current if only she can reduce the amount on the mortgage.

2) Harry owns a single family home in Peabody, MA, having purchased it from his brother in
2006 for $375,000. His brother and his brother’s (same sex) partner live with him. The
agreement Harry made with his brother back in 2006 was that Harry’s brother and his partner
would pay a reduced rent to Harry and that Harry would refinance the house in his own name
with a new mortgage that Harry could afford. This way, the house could stay in “the family”” and
everyone could live together as a cohesive group.

—In-2012; Harry negotiated a successful home loan mortgage modification-and; as aresult;is—— —

completely current and up to date on his reduced monthly mortgage obligation. The arrears that
he owed in 2012 were added to the mortgage principal, the bank brought him completely up to
date and reduced his interest rate on a going forward basis. He feels that he can stay current, but
it is getting a bit tougher these days, since he just recently lost a part-time weekend job, which he
held in addition to his full-time job.

For the last 8 months, Harry has been driving a company vehicle, but he has just been informed
by his boss that, as of the New Year, he will need to find his own wheels. He has located a good
used car and has been offered a car loan at 18% annual interest rate (Harry’s credit history has
been less than stellar, and he is lucky he can get this loan).

Harry’s personal property assets are pretty normal: normal and ordinary clothing, household
goods, etc. The house has a current fair market value of approximately $325,000 and the
mortgage balance is currently $300,000, but the payments are current. Harry owes a student loan
totaling $41,500, various credit cards totaling $60,000, and the current balance on his 401K loan
with his employer is $10,500. He has a payroll deduction of $210 every pay period (every two
weeks) to pay down the 401K loan. He no longer makes new contributions to his 401K plan.

Harry’s income, year to date, is $58,000. While he is in your office, you have just checked to see
what the current median income is for a household of one, and he is just over that level.
However, is he really a household of one?

Discuss with Harry what options may be available to him and carefully explain to Harry how
those options would work. What questions do you need to ask Harry — what additional
information do youneed from Harry? You want to be sure that Harry can make an intelligent
decision about what to do to try to resolve his financial problems.

3. Dennis and Donna own a condominium in Boston. It is large and sumptuous, but well beyond
what they need now that they are “empty nesters.” Two years ago they hired Sammy, a
bankruptcy lawyer, to help them cure the arrears on the mortgage because they thought at the
time that they wanted to keep the condo. Donna also told Sammy that she owned an interest in
another house with her 5 siblings, but the attorney failed to list anything in the schedules. The
attorney missed deadlines for filing various papers and then filed motions to file documents late.



In each instance, the Court permitted the late filings and the motions, but Dennis and Donna are
now convinced that their attorney does not have their best interests at heart.

Their Chapter 13 case is about to be dismissed because Sammy, yet again, did not comply with a
Court Order to file some documents. Dennis and Donna call you to see if you can help. They
got your card from another attorney who saw you in Court and was impressed with your efforts.

What would you discuss with your new clients? How would you try to resolve the matters at
hand? What would you need to file? What information would you need? What questions would
you ask Dennis and Donna? How would you deal with Sammy? Should they stay in the Chapter
13 case? What would their options be?
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Massachusetts School of Law Bankruptcy
December 2010 Final Examination

This final examination consists of three (3) essay questions, to be answered in the
accompanying blue book(s). I suggest that you read each question carefully, circle
or highlight each of the important issues that needs to be discussed and discuss
each issue as you progress through the fact pattern. Please do not repeat the facts
unless you feel it is appropriate and necessary. Please write on only one side of
each page in the blue book, in pen, as legibly as possible.

1. Sam and his wife Mary own a single family home in Georgetown, MA. They
live there with their 2 children, ages 22 and 14. The 22 year old son is going to
school and working part-time; their 14 year old daughter is not working. The house
has been recently valued at approximately $300,000.00. The first mortgage to
Chase calls for monthly payments of $2795 and Sam and Mary are 4 months
behind. The current balance on the mortgage is $315,000.00. They have asked
repeatedly for a loan modification and Chase has just approved a “trial
modification” for 3 months to see if they can make the payments. There is a
second mortgage in favor of Beneficial Finance and the balance due is just over
$74,000.00. Because the payments on the second mortgage are only $247.00 per
month (interest only), Sam has kept that mortgage current.

Sam and Mary owe about $65,000 in credit card debt, about $18,000 in past due
tax liabilities to the IRS, $10,000.00 for 2005 and $8,000.00 for 2009 and some
government guaranteed student loans for their son. Their son is on the 7 year
degree program — he can’t see the benefit of higher education because he is already
making over $50,000 per year playing in a rock band every other weekend as the
“guest” drummer. Mary is furious, but thanks him for his regular help to the
family finances.

Sam has been out of work for almost 9 months, having been laid off for the third
time in the past 5 years. He is looking forward to getting another good paying job
in his field (electromechanical biometrics and integrated physiognomy), but it’s
been tough. He is waiting for a company in Wisconsin to make him an offer.
Mary wants to sell the house if Sam gets the job, move to Wisconsin and rent an
apartment until they get themselves back on firm financial footing. She is
currently working for a dentist and earns almost $60,000.00 per year, having
landed this job in the middle of the summer after being laid off herself for almost a



year. She loves the job, and feels that her skills are portable (usable and valuable
in any similar office).

Sam wants to file a Chapter 7 bankruptcy case, start all over and hope for the best.
Both Sam and Mary have read some articles about bankruptcy, but they are
confused about the different chapters and want some guidance.

Sam and Mary are actually current with all but one of their credit card bills, though
it 1s costing them almost $900.00 per month in minimum payments. The interest
rates are between 12% and 29%, depending on whether they defaulted at all during
the past year. One creditor is threatening to sue Sam for a credit card balance of
$11,000.00, though Sam doesn’t remember ever using that card. In reality, Sam’s
son took the card two years ago and charged the purchase of all of his drum
equipment.

Mary owns a 2004 Toyota Matrix which has a current value of $6,000.00. The
balance on the car loan is $12,000.00 because she rolled the old car loan into this
car loan when she purchased this used car (and financed it) in mid 2007. Sam
owns his Land Rover outright - free and clear. 1t’s worth over $20.000 and he
cleans it every week, whether it needs it or not. [t is meticulous and in really
beautiful condition, but it only gets 14 miles per gallon and Mary wants Sam to
trade it for a more efficient and “green” vehicle. Sam is ignoring Mary. When
Sam and Mary were doing well, they purchased a small truck for their son, which
he still uses. The truck has always been titled in Sam’s name and Mary wants to
know if it would be a good idea to transfer the truck to the son, since it’s really
“his” vehicle.

Sam has a 401K retirement account with his former employer and the value is
$129,525.00. He rolled over each 401K account from employer to employer as he
moved from job to job and has never borrowed from the fund. He made regular
contributions and most employers matched those contributions dollar for dollar.
Mary has an IRA, but the value has dwindled to just under $19,000.00 from a high
of $37,000.00 - the market has not been kind to Mary’s choice of investments.

Mary last week visited Attorney Buzz Lightyear to discuss her work related injury.
Last year she slipped on a tomato that had been left on the floor in the small
kitchen where she worked. She lost 4 months of work (no pay), though the
workers compensation insurance company paid all the medical bills. And while
she was in the hospital, she alleges that she was sexually harassed by a male nurse,
who wouldn’t take no for an answer, until his floor supevisor walked into the room
and firmly told that nurse to leave. The supervisor offered Mary $1,000.00 to



“forget what just happened”, but Mary made no promises. She did not take the
money, but said she would consider $10,000.00. She never heard any further from
the floor supervisor.

Finally (had enough yet?) Sam and Mary inform you that they just received a letter
from a law firm informing them that the firm has been engaged to begin
foreclosure proceedings because they are 7 months in arrears on the house
mortgage. They don’t know whether to fight (they are 4 months in arrears), argue,
hope that the loan modification people finally talk to the foreclosure people, keep
the house, sell the house, let it go to foreclosure, stay in Mass or move.. file a
bankruptcy now or later or what!!

Advise Sam and Mary about the issues, how you can help them and the details they
need to consider so that they can make a reasonably informed decision.

2. John and Liz are married and live in Methuen, MA in a single family home,
with their four children, ages 21, 19, 7 and 5. Both older children work full time
but contribute nothing to the household income because they are each paying for
their own cars and supporting their extensive social lives. Each dates regularly and
often hits either John or Liz up for some additional cash when they have little beer
money left. The five year old just landed a job as a model with an advertising
agency because she “smiles upon request”, which is a fabulous attribute for the
photographer. Little Betsy earns as much as $500.00 on a Saturday morning.

John and Liz own their house as tenants by the entirety and the house currently has
one mortgage with a principal balance of $88,000.00 and they have resisted every
temptation to refinance over the past ten years, since they bought the home. They
are current with the mortgage and all of the expenses relating to their house,
including the taxes and insurance. At your request, (you spoke with them on the
phone before the meeting) they obtained a Broker’s Price Opinion which indicated
that their beautiful home, in an excellent section of Methuen, even in this miserable
real estate climate, has a current value of $400,000.00.

Though John considers himselt to be financially responsible, he borrowed money
from his mother over the past two years and chose not to tell Liz. This past
September, he used all of his $5000.00 bonus to repay his mother the entire
balance of what he owed her. Part of the reason why he needed to borrow money
from his mom was to pay his ex-girlfriend Danielle to help support his two



children (now ages 6 and 4) that he had with her. Liz knows nothing about
Danielle or the two little kids. Danielle, unbeknownst to John, recently obtained a
court order requiring John to pay $500 per month support for each of the two little
kids. He has not given her any money since July 2009.

At your meeting with John and Liz, Liz tearfully admits that she has suffered from
a secret shopping addiction and her credit card balances are quickly approaching
$90,000.00. Her most recent purchase last week was from Saks Fifth Avenue
where she bought 2 pairs of designer skinny jeans - cost: $600.00. She has hidden
these jeans from John. Two years ago, Discover Card sued her for $24,000.00
alleging that to be the balance on her Discover Card. She allowed the case to go to
default (no response filed), Discover recovered judgment and recorded the
execution (via the deputy sheriff) at the local Registry of Deeds, effectively placing
a valid judicial lien on the real estate she and John own. The attorney for Discover
has scheduled a hearing in court (Supplementary proceedings) to determine Liz’s
ability to pay and has also threatened that he will instruct the sheriff to sell the
house to collect on the judgment. Liz is now freaking out.

Finally, John is currently unemployed, having worked for Merrill Lynch as a
financial advisor — that 1s where he met Danielle. He has been receiving $2000.00
per month unemployment compensation since March 2010, but those checks will
run out at the end of March 2011. His prospects for re-employment in his
profession appear bleak for the moment, but he feels confident for the future. Liz
is currently working as a retail sales person at a high end specialty store and has
been told that she needs to be concerned about the prospects for bonuses or raises.
Otherwise, her job is stable. She earns $32,000.00 a year. She has trouble not
spending some of her paycheck on the latest fashions at the store where she works.

Discuss the various issues arising during your meeting with John and Liz and
advise them.

3. Steve owns a three family home in Lawrence, MA . The house has a current
market value of $125,000, but has 3 mortgages totaling $257,000, $70,000, and
$125,000 respectively. The third mortgage was granted by Steve as security for a
commercial business loan that he personally guaranteed to ABC Bank and the
Small Business Administration (SBA). Steve, in 2006, set up a corporation and
opened a bar/restaurant in downtown Haverhill. Initially, the business was quite
successtul but as the economy faltered, so did the business revenues. In



December, 2009 a fight broke out at the restaurant, patrons lit the place on fire and
the business and the building were destroyed. Steve’s insurance policy had lapsed
the week before and no coverage was available.

Steve is currently unemployed and would like to rebuild his business. He has no
capital with which to do that and, as mentioned above, no insurance proceeds. He
would also like desperately to keep his home but he is now 5 months behind on
each of the three mortgages. Even his live-in girlfriend has offered to help, but she
feels that she needs most of her $100,000 income (she is a very successful
prostitute) to support her three children, who live with her mother in California.
She sends money to them regularly.

Steve is current with his child support obligations to his two children from his first
marriage, who live with his ex-wife in Worcester. However, he just last week
found out that he is also father to 7 year old twins. Their mother has scheduled a
hearing in probate court and is seeking retroactive support.

Steve owns a 2005 Ford Focus, on which there is a car loan. His regular monthly
payments have been $258 but he has not made any payments since September.
The current balance on the car loan is $7,950, but the vehicle is in poor condition
and has a current fair market value of approximately $3,000. Last week, the bank
repossessed the vehicle and told Steve that under Mass law, he has 20 days to
“redeem the vehicle” or it will be sold thereafter, likely at the car auction.

Any advice for Steve? He is currently looking for job and has been promised a
terrific position managing his friend’s dry cleaning business (6 locations) in the
greater Boston area.



Massachusetts School of Law Bankruptcy
December 2009 Final Examination

This final examination consists of three (3) essay questions, to be answered in the accompanying
blue book(s). I suggest that you read each question carefully, circle or highlight each of the
important issues that need to be discussed and discuss each issue as you progress through the fact
pattern. Please do not repeat the facts unless you feel it is appropriate and necessary. Please
write on only one side of each page in the blue book, in pen, as legibly as possible.

1. Randy is a single mother who purchased her three family house in Lawrence, MA in
2006, at the height of the real estate market. Since her purchase, she refinanced the house and
currently has two mortgages; the first mortgage has a principal balance of $289.000.00 and is
currently four months in arrears at $2,900.00 per month {principal, interest, taxes and insurance).
The bank has sent her a notice of default and has threatened to begin foreclosure proceedings 1f
she doesn’t” get the mortgage caught up.

Randy also has a second mortgage with a principal balance of approximately $78,000.00, which
is currently eight months in arrears, but the bank has not communicated with Randy in quite
some time. Randy is unable to catch up on either or both of the mortgages because her income is
limited.

Randy now works as an Administrative Assistant (just got the job two months ago) and eamns
approximately $40,000.00 per year. Before that, she worked as a part time bartender in her local
pub and earned $15,000.00 per year, plus an additional $15,000.00 in tips which she did not
report. She has two children living at home with her, both of whom attend the Lawrence public
schools. She receives occasional support money from the father of her two minor children, but
those payments are irregular. The total amount of money that she has received in the past six
months from support was $2,400.00.

A broker just last week determined that the house is only worth $145,000.00, since it is in fair (o
poor condition. However, Randy receives income from two tenants in the amounts of $900.00
and $850.00 respectively. These two tenants are stable and Randy feels that she can count on the
rental income every month.

Al your meeting with Randy she indicates that she has accumulated approximately $40,000.00 of
general unsecured credit cards, overdue medical bills and some personal family loans. She is
constantly being harassed by debt collectors on behalf of the credit card holders and she has been
using some of the rent money to make the minimum monthly payments to the credit cards.
However, she has become extremely frustrated because the credit card balances are not going
down since the annual interest rates on the cards have now each reached 29.99% (the applicable
default rate, per the credit card agreements).

Randy wants to know what options bankruptcy may provide. She wants desperately to keep the
house and feels that she can keep current if only she can reduce the amount on the mortgage.



2. John and Mary are married and live in Methuen, MA in a single family home, with their
four children, ages 21, 19, 7 and 5. Both older children work full time but contribute nothing to
the household income because they are each paying for their own cars and supporting their
extensive social lives. Each dates regularly and often hits either John or Mary up for some
additional cash when they have little beer money left. The five year old just landed a job as a
model with an advertising agency because she “smiles upon request”, which is a fabulous
attribute for the photographer. Little Betsy earns as much as $500.00 on a Saturday morning.

John and Mary own their house as tenants by the entirety and the house currently has one
mortgage with a principal balance of $88,000.00 and they have resisted every temptation to
refinance over the past ten years, since they bought the home. They are current with the
mortgage and all of the expenses relating to their house, including the taxes and insurance. At
your request, {you spoke with them on the phone before the meeting) they obtained a Broker’s
Price Opinion which indicated that their beautiful home, in an excellent section of Andover, even
in this miserable real estate climate, has a current value of $400,000.00.

Though John considers himself to be financially responsible, he borrowed money from his
mother over the past two years and chose not to tell Mary. This past September, he used all of
his $5000.00 bonus to repay his mother the entire balance of what he owed her. Part of the
reason why he needed to borrow money from his mom was to pay his ex-girlfriend Danielle to
help support his two children (ages 6 and 4) that he had with her. Mary knows nothing about
Danielle or the two little kids. Danielle, unbeknownst to John, recently obtained a court order
requiring John to pay $500 per month support for each of the two little kids. He has not given
her any money since July 2009.

At your meeting with John and Mary, Mary tearfully admits that she has suffered from a secret
shopping addiction and her credit card balances are quickly approaching $90,000.00. Her most
recent purchase last week was from Saks Fifth Avenue where she bought designer t-shirts with
contrasting long sleeves in each of the five available colors; cost: $925.00 (1Y), She has hidden
these shirts from John. Two years ago. Discover Card sued her for $24,000.00 alleging that to be
the balance on her Discover Card. She allowed the case to go to default (no response filed),
Discover recovered judgment and recorded the execution (via the deputy sheriff) at the local
Registry of Deeds, effectively placing a valid judicial lien on the property. The attorney for
Discover has scheduled a hearing in court (Supplementary proceedings) to determine Mary’s
ability to pay and has also threatened that he will instruct the sheriff to sell the house to collect
on the judgment. Mary is now freaking out.

Finally, John is currently unemployed. having worked for Merrill Lynch as a financial advisor
that is where he met Danielle. He has been receiving $2000.00 per month unemployment
compensation since August 2009, but those checks will run out at the end of March 2010, His
prospects for re-employment in his profession appear bleak, for the moment, but he feels
confident for the future. Mary is currently working as a retail sales person at a high end specialty
store and has been told that she needs to be concerned about the prospects for bonuses or raises.
Otherwise, her job is stable. She earns §32,000.00 a year.

Discuss 1ssues arising during your meeting with John and Mary and advise them.



Question 3

Roberto owns a single family home in Dorchester, MA . The house has a current market value
of $195,000, but has 3 mortgages totaling $257,000, $70,000, and $125,000 respectively. The
third mortgage was granted by Roberto as security for a commercial business loan that he
personally guaranteed to ABC Bank and the Small Business Administration (SBA). Roberto, in
2004, set up a corporation and opened a bar/restaurant around the corner from his home.
Initially. the business was quite successful but as the economy faltered, so did the business
revenues. In December, 2008 a fight broke out at the restaurant, patrons lit the place on fire and
the business and the building were destroyed. Roberto’s insurance policy had lapsed the week
before and no coverage is available.

Roberto is currently unemployed and would like to rebuild his business. He has no capital with
which to do that and, as mentioned above, no insurance proceeds. He would also like
desperately to keep his home but he is now 5 months behind on each of the three mortgages.
Even his live in girlfriend has offered to help, but she feels that she needs most of her $100,000
income (she is a very successtul prostitute) to support her three children, who live with her
mother in California. She sends money to them regularly.

Roberto is current with his child support obligations to his two children from his first marriage,
who live with his ex-wife in Lawrence. However, he just last week found out that he is also
father to 7 year old twins. Their mother has scheduled a hearing in probate court and is seeking
retroactive support.

Roberto owns a 2004 Ford Taurus, on which there is a car loan. His regular monthly payments
have been $258 but he has not made any payments since September 2009. The current balance
on the car loan is $7,950, but the vehicle is in fair condition and has a current fair market value
of approximately $3,000. Last week, the bank repossessed the vehicle and told Roberto that
under MA law. he has 20 days to “redeem the vehicle” or it will be sold thereafter, likely at the
car auction.

Any advice for Roberto? He is currently looking for job and has been promised a terrific
position managing his friend’s dry cleaning business (6 locations) in the greater Boston area.



Massachusetts School of Law Bankruptey
May 2009 _ Final Examination

This final examination consists of three (3) essay questions, to be answered in the accompanying
blue book(s). 1 suggest that you read each questiep carefully, circle or highlight each of the
important issues that need to be discussed and discuss each issue as you progress through the fact
pattern. Please do not repeat the facts unless you feel it is appropriate and necessary. Please
write on only one side of each page in the blue book, in pen, as legibly as possible.

Question 1

Five years ago, Iddy (husband) operated a Boston taxicab. He owned a taxi medallion issued by
the city of Lawrence and was making monthly payments of $1000. The payments were made to
a private lender with the understanding (as is typical in any bank transaction) that upon payment
in full of the underlying loan, the collateral (the taxi medallion) will then be released from the
Jender’s security interest and Iddy will own it free and clear. 5 years ago, he and his wife Marie
decided to buy a house where they and their 4 children could live. -

At that time, in 2005, the real estate market in the Boston suburbs was booming and Iddy and
Marie worked with a mortgage broker to finance the purchase of their first home, in Melrose.
They paid $500,000 (a beautiful 2-family) and granted a first mortgage and a second mortgage to
Wells Fargo Bank. They hired an attomey to assist them at the closing because they did not
understand the procedure, this being their first real estate purchase.

At the closing, they signed a note for $420,000, which was secured by a first mortgage on the
premises; they also signed another note for $100,000, which was secured by a second mortgage
on the same house. Since then, they have been blessed with a tenant who pays regular rent for
the sum of $1,200 a month. :

Unfortunately, after they purchased the home, they realized that homes need care’and love — the
house became somewhat of a money pit and by 2008, Iddy was unable to keep up with the
obligations on his taxi medallion. The lender foreclosed but agreed that he would not look to
Iddy for any deficiency.

While Iddy and Marie were doing quite well, before they purchased the home in 2005, they
rented an apartment in Cambridge, where they raised thelr family. In fact, in 2002, they
purchased a buildable lot in a small town in Florida where the weather more closely resembled
their Caribbean hometown. Their intention was to eventually build a retirement house.. They
-were also, around that time, able to visit their families (on a beautiful Caribbean island) on a
regular basis, but that has not occurred for at least a few years. However, Iddy recently learned
that his father deeded the family farm to [ddy and his 12 siblings. Iddy discloses all this
information to 'you at your initial meeting. ‘

Both Iddy and Marie are despondent because they just received a notice from the holder of the
first mortgage (Wells Fargo) that the bank intends to accelerate the note {current balance
approximately $450,000) because they have not made payments since QOctober2008. Iddy has
heard that he can request a mortgage modification. Marie has heard (from her hair dresser) that a

Chapter 13 bankruptcy may well be able to assist her and Iddy with the house situation. Marie 15 °
currently working as a nurse’s aid and earns $32,000 gross per year. Iddy just set up-a limo
business, purchased a 2005 Lincoln Continental, but is really making no take-home money yet,
after the expenses of operating the limo service. By the way, none of the kids is working, but
everyone is in good health.

Aftor wen analvre Tddv and Marie’s ethiatinn tall tham what thev nead ta lrnnwr



3. Lisais now divorced almost 3 years. She has an 8 year old little girl, whose father, Ben, is
her ex-husband. Ben has been very well employed for some years now and until March 201 0,
was earning over $200,000 per year. He has taken a leave of absence from work to deal with
some medical issues, but he is ready to return to work in June. When Lisa got divorced, she and
Ben signed an agreement whereby he would pay her $2,000 per month support and she waived
any claim for alimony. At the time, she was earning $55,000 as a service writer for a Mercedes-
Benz dealer, and her income has been steady ever since.

Three months ago, Ben informed Lisa that he had been served with papers from the Probate
Court and his first ex-wife was asking that her support order be increased substantially, to the
same level as what Lisa is receiving, for EACH of her two children she had with Ben. Lisa is
tearful that is a Probate Judge increases the first wife’s support, Ben will not be able to continue
to pay her (Lisa) the same amount as she is used to getting.

When Lisa and Ben were married, they had purchased a single family home in No. Andover,
MA. After the divorce, Ben did not keep up the mortgage payments, primarily because his new
girlfriend preferred not to live in that house. They moved into an apartment in Wilmington. Lisa
and her daughter had moved out some time before the divorce and are presently living in an
apartment 1n Methuen. Ben and Lisa had granted two mortgages on the house and the first
mortgagee foreclosed in May 2008 after payment demands were ignored. Both Lisa and Ben
were just served with a suit filed by Bank of America seeking $80,000, but Lisa does not know if
this represents the deficiency due to the first mortgagee after the foreclosure, or the amount due
the second mortgagee.

Lisa has a 2001 Mercedes E class, which she purchased from the dealership. She is current on
her car loan ($570.00 per month) and the balance due on the loan is about $1 8,000. The caris
worth considerably less. She uses the car regularly in her business and has been helpful to the
dealership is closing sales, because of her personality and her perfectly maintained vehicle — she
often picks up customers at their places of business or homes, as part of her “customer service
program’.

Lisa owes approximately $15,000 to credit cards, plus about $25,000 balance on a series of
student loans, which she incurred when she was going to school for a nursing degree. She
changed her mind about her career choice.

Lisa is very upset about her current situation and seeks your advice. Ask her the appropriate
questions, discuss the issues with her and advise her regarding her choices.



BANKRUPTCY

Spring, 2001 Jeff Kitaeff

5 Chapters in Bankruptcy Code: 7, 9, 11, 12, 13

- Chapt. 7: “quuzdatlon chapter — Mo agsel ’%Mmp-b'_v] u%un.“]

. 4 “straight bankruptcy”

.a Trustee w111 be appomted

.You-discharge and goon -

. Trustee doesn’t touch “exemptions.”
A: Look at Fed exemptions under 522, - Ho \'\Dmus{sao(
B. Look at state exemptions, -= Hoa.estf:;\é

‘ C. Then decide which you will use to maximize the exemptions
. Only individuals can claim exemptions, not corporations
< Not all debt is dischargeable (not alimony, debts incurred by fraud; taxes
within last 3 yrs., student loans)
o Goalst
1. ‘Maximize exemptions
2. Discharge as much debt as possible
. tan be filed-every 6 years -
. no required iinimuwm amount of debt or maximum earnings
- “Debtorin a'Ch::7 can:

- reaffirm the debt, w/creditor approval, or
~iredéeiir the property (pay some value in lump sum), or
-'surrender the property & owe nothing

%—d R %&Nll

?»o(-""‘“t gu\ X



-/Chapt.:13: Like a personal reorganization

G

. Available to any individual who has a regular source of income- i heetkbigle

N a
zVoluntary.only Wg Insken may ook f

. Available to individuals-enly:
Advantages:
. You make plan to‘extend-the time: for::paymg*your debts, usually to"3-5 years
-Amoéuntin: mortgage arrears:c/b:spread ot 2 52 of
. debtor can keep & otheéi possessions
. debtor gets b
You' make periodic payments to Trusteswho disteibiitesto reditors:{deducted
from your pay if you are employed).
. Credifors'lose 1¢s:
. less complex & less time consuming than Chapt. 11
. You can seek court’s approval to incur new debt if reasonable.
*Plan< sioHifiotprohibited by the Code (¢/bereative;
Ex:»*Plancan provide that debtor Will féfinance propertyin:last:6:months
of:plan.to pay.off: debtwithin thep 1 period:) -

. Disadvantapes:

& debtor mustremain commitied:

‘propérty doesn’t revert:back: -debtar tﬁLplams doHe:.

-ito-gel nexerrfﬁt"-”opertywhi in-a:Chi13;:yowhave to:file:a:motion:to .
-engagea professiona b"r‘oker then file'motion-ofintent to sell&.
notice:ofrintended sale.

- Must:get-court-permission for any fransaction outside the normal course. -

1= Best efforts‘of clienit (How much can he afford monthly?)
2.-Best interests of creditors: (The must get no less than if it were a Ch 7)

fongasho

*fta‘bjéb’tf :
.No conﬁrmatmn hearmgs in MA ina Ch 13 but its optional.
' o ficate’of service) Eon
acreditorfilesdn

“ijudicial: hen"' you cauget rid: o:f it 1f it 1mpa1rs your-exemption..(sec:-522(f).-file:a
oton:)



' Chapt 13 quuldatmn Tests

A:7Best Interests of CreditorsTest: —> [T (N
- Tt must'be 1o 1688 than under-Chapt: 7.
BI Bést Efforts Test- 1335 (BYUB)
-"Debtor must payas much as he ¢an teasonably afford to:-

~automatic stay order:issués immediately & stopsiforeclosuresytawsuits,
‘zgarnishments, TepoSSESSions & phone-calls.

- Chapt. 11
. Creditors vote on your plan, unlike a Chapt, 13

Partzes in a Bankruptcy
e Debtor s Bormerlyy “thebankriapt” - One who owes. Propon
People:who are'owed by thedebtor.
- Fiduciary-appointed by Office of Bankruptey-Trustee=Interiin’
Trusteerbecomes the Trustee unlesy Creditors object- & vote dut.
wImplements the:Chaptel3:-Makesalljudicial-determinations.

i Trial-onlyifa creditor 0bjee s'and ﬁles compla:{nt 1o revoke dlscharge
ESS MGL sec. 34: Mass hst of exempt property

475 MGlssee: as-1-19 Some Insurance pohcxes are exempt {group annmtles)



Advantages of Chapt. 13 Over Chapt. 7:

" Chapt 13 < Chapt. 7 -
- Debtor can‘keep homies; possessiotis: ~Debtor-can ofily keep “exempPpossessions. . All
Contemplates continued use & else is liquidated by Trustee

deferred redemption of exempt
& non—exempt property
Cred:t@rsvget 3k

. No'mandatory ¢ Statement”
. Co-debtor. stay.(protected-during course.
of your‘plan'oly)-
<Voluntary-onl§
. Absolute right to-disifiissal:-by-debtor:
 Discharge-is:muchbisader (except child
support, alimony, taxes)

“Noprotibition-againstmultiple filings-of. ='Can‘onlyfile:sriee:

. Debtori st'::ﬁle fiGtice to obtaindismissal-

Chapt-13
. Home mortgage defaiilts haybereured:
. Helps avoid stigma of bankruptcy ‘ N ,
. Helps debtor’s-oredit tating: - ~Debtor’s-creditrating fuined —=> Uno ) No gt

+ As-soon-as-you-file; the interest stops:on
-~ unsecired-claims & taxes

: You may be able to get rid of taxés.over . Youcan’t gétridoftaxesiatall
3 yrs, old

. Moral imperative: You don’t screw your
creditors.

. Less complex, less costly than 7

. Plan ¢/b modified prior to confirmation

\(Valuation of collateral, interest rate

factors)

Advantages-of Chapt. 7 Over Chapt. 13

Chapter 13 Chapt. 7
{, - -Debtormust file'plan Win e
@?" “ Youreriain in payment plan-3=5rs, . Youare discharged quickly (4=5 iotiths)
Debtor iust sibmit post-petition’ ~Debtor-keeps post-discharge eammgs
garnings



:Upon:Filings |

1. Automatic §tay goesinto effectimmediately on-filing.
May be-annulled:forcanse.

2. Co-debtonstay goes'into effect on filing to-prevent co:

“debtors fromh beifigpressuredinte’™

5.7
6.
7.7
8.

- If income-isigr
- Ifincorieisiiess thane expens

© Requitéiients
1. Must cdﬂfﬁiﬁhfééfﬁﬁifé-féﬁi?ﬁiii"gga-ﬁﬁdiﬁ”’s@s”éfféz'
2. Must pay-in{ull:the priofity-claims (no interest)
3. No‘unfair discrimination between creditors of a similar class

g;:(?)gtional.r.

1. Classification:ofimsscured:claims (non-dischargeability alone is not enough to
distinguish). For ex., where there’s a co-debtor you can have those unsecured
creditors receive 100 cents on dollar. _

“Can 'modify (pay less) 1o iost ¢iéditors; but not priority or tax creditors. Cafinst:
* modify’home mottgage debt 6n sitigle:farily-home:unless bank hag some other

collatéral’iri-addition. Se&c. 1322(b)(2) ~ tiocram downs.

3. .Canrprovide that payment of arrearages will-cure-and/or-waive:defatlt.

4. Concurrent-payment-tosecured & tnsecured-creditors-

5. Payment.of allowed-claims that arise-after-case is filed (e.g, forillnessy

Assumpﬁomor rejectionof executory’K’s

. ‘Option of Selling bt property to pay debt -

. Any-provision notincluded:in:Code:(allows-forereativity)

i

o =3



Non dxschargeabxhtv \(»(\
“:Sec: 727 debts of client not dzschargeable ‘because client’s bankrupteyelaitns. o

=fraudulent.
Sécr 523 ‘particular-debts-that-aren’t dischargeable (alimony, student loans unless extreme-
hardsh1p) - lent loar \fl) .
A | C\FU
}ﬁ(
2
Cram Down
=Ti'chapt: 135

secured debt intosa secured porﬁon and an "unsecured pomon*
.the portlon over the currenpvalue i the ‘oW uriseetted: ‘portions goesintorkitty:w/other

.Y_o,u must ﬁle ‘motion N o
. Onlyavailable if it’s-a-multisfamily 6t commercial property or car, not debtor’s priniary

restdenes:

Exemptions
. You can take either Code or Non—code (state and- other fed law, which you can mix);-

. EX: _retlrernent plan ‘e/b exernpt 10. the extent: reasonably necessary under Code:sec:
~522(d)}¢L0):. I you are younger, béttér-to choose MA exemption sec.235-34(a) -
7% of gross income for past 5 yrs.

=i Vealuations:
¢ Cars
) Have appraised or use Kelly’s Bluebook.
. Household goods
AR What someone would expect to pay for used good + what client would expect to
\g X sell it for.
W W . Clothing
W\X A general gross value; what trustee would get if liquidating.
gL ( Have client assess. Expensive suits? Or mostly jeans?
\qlﬂ; 4 . Autornatic perfection on consumer goods when you charged them.
Ly f;,-‘
h’ d L\\\?S.fhen you have a consumer debt you can: a:\
et FirReédéem the collateral .
s:)\a* (Pay off present value or balance due; whichever is less), or \ .
Go 2. Reaffirmthe debt - K\ S
/ (Agreenient by client to be legally obligated to pay despite bankruptey),-or ¥ Q \ cre
3 Surrender:the collateral, or Q / -ﬁ{i, X
4. Retainthe-collateral-and:continue4o:pay =", ,\ S“““



gk BT o \\ﬁ
M Q\J t‘f’t-“‘? SN Y

HomyesteadAct - allows you to protect your primary residence, going forward, up to $3004000
equity.
. If youput-a-Homestead-on: theri file-bari ruptey; Code:says:you:can:go-backward-and
- “proteéct pre-existing debt as well'becaiise fed law pre-emptsistate1aw.
.-Only-one spouse can-take-a-Homestead

- Chap. 11
- includes a plan (like 13), plus

- a detailed disclosure statement (5-30 pgs) that gives creditors info on why they should
approve, plus

- a detailed liquidation analysis (mnore detailed than in 13).

- when plan is confirmed, debtor has K w/creditors and is discharged (unlike a 13 where
you must complete the plan first)

2 draw apiplan -
3. file petition
: 4'.a.you=-’can'iﬁl ean

After-Filing-Chapt-13'
- If case is met w/objection, fiill case must be heard.- Rules of evidence apply.-
- If no-objection=tristee s recommendation-+appropriate.records delivered; then
= gonfirmation hearifig held & plan is cotfirnied.

#Qrder-of confirmatiomisvissued.

Effectof order = debtor-&-creditors-are bound to°the ‘plat; trustee has dity to -

colectydistribute=& monitor.

VN“"—"%A-\ h Emlh.upkt—x ’Pm(.tt.l

What Debts are' No#Dischiarseable (sec. @ & 1328)

i -alimonygchildsupp:- alimonyy:child-suppzs
N studeéntloans student 1 '

*. wjudgment/claim-based-on-useof..

“ alcoholinamsve-aceident - 1lc

rAortgageon home- - «mortgage on‘home-
fraiid eribezziementrete. ““Not in“7:




Confirmation:Hearing:
- this is when judge first
=6 requireniéiits of Sée:
1.. Plan must compiy~wlall h“13-provisions; inicluding.
Sec:+109(e)~ maximum-debt limits for-a-ch-13:débtor
*(Has regulardncome-+liquidatedrioncontingent unsecured-debts-of fic
39, 5S  moresthan: $2693%@ an --‘secured oftinder $807:750)-
Liquidated: : W,550
Nonecontinger tjusta siTarantor
2.“Fees-havebeen'paid
3. Plan'is'ingood:faith (generally, 10%-is:min:) & not forbidden by law.
{(If a creditor objects, court will ensure debtor is supplying all dlsposable
income reasonable to meet obligations. Income of non-debtor spouse must -
- be included in: determining what’s reasonable.)
4. Planvisinbest interestsof creditors
(They receive no less than if under ch 7)
5. Holderof:secured claims has accepted.the plan or.is-paid-vahiednfall:
satigfaction.
6. Plan:must-befeagible.

“Conversion

= debtor has-absolute Tight t6 convert from 13157, Court oider not Tequired.
Sit°§ then‘asifyouhad filed a 7.in-thefirstplace:

‘- undisbursed funds still held by trustee aré rétirmned to debtor in MA.

- new debt created during the 13 is then rolled into the 7 debt, t/b discharged.

“Motion o' Disiniss:

~-Will be ﬁied by frusies. under 2 circumstances:

LRI,
50T

2. Uﬁfeamblhty
(Creditor claims can’t be pd based on claims filed - debtor’s atty failed to
tally claims correctly after the 90 day period for creditors to file claims
(180 days for govt).)

S

: ‘plan;you w/b dismissed Wiriprejndice by court- & can file
again-for-6 months: Al pricicreditor rights re-éstablished:

- debtor:in-13-has-absoluterightto'distids: But automatic stay w/b:liffed:

- if debtor dies, becomes insane, may be dismissed or further administration as tho death
hadn’t 6ccurred if in best interest of parties.” Riile 1016:-



<Discharge

UnStanees (iliness):
discha s3Ub

If dischargedii:I3; debts for-frand; e areopenagain > éxaﬁ-,mg.M’su\ A¥ &w U’gg\b

- court can revoke discharge within 1 year, if obtained thru fraud. Sec. 1328(e). "<
- debts for luxury items incurred within 60 days exceeding $356%5. can’t be discharged.
| 150 "

ZIaYoTF

=everythiiigthe:debtor owns; has
, mﬁglt /- commencement-of-the-case,
4 ) +
ettt ")’5 N 160 @§:fthat--;may%56--rrfe“cnvereds:aﬁd ropertylie tled to"withii 180 days-asa®
we g, T e = Fesultofihheritance (date ot deathriles) ot property setilement w/spotse::
anyrentitied torduring timeofplan)s

Ay L,L‘,e*"“' Qlw\s on. b

= : kr\ﬁl‘f‘é{\k‘j ?hu‘;gf\\\
Y D& '\‘;"t‘}\;h\:&,
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el

iy oty
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b Tt Inte Palmer p. 221 7

i V I: Whether a postipetition yearend:bonus:paid: by debtor s employerisproper
belongs to the debtor.

estatebecaiise debton

“diseretionary-n-theco: depend

dafe of baniriptoy;

y:ofiestateior

rihe flAg - itwas-

dntbesh earned priorito:
tyonhave done work and-are&ititled to be
&-an-assetzoftheestates

“Inre’Orkin p. 227
F: Debtor was sole proprietor w/own retirement plan; claimed it was not part of the estate.
I: Was it ERISA qualified & therefore not part of the estate?
H: Because he was the employer and sole participant both, it wasn’t ERISA qualified so part of

estate. PUrposeoT ERISA s to protect-the retirement funds+-from:unserupulousemplo¥ets: Here
he could terminate any tifie s6 he-had S St
haveno iighitto withdra a or Keogh). \
D WOV Qe
P




Threshold Questions:
1. Is it property of the estate?
2. If so, can it be exempted?
3. Ifnot, disclose it but you don’t have to worry about losing it.

-Aitoiiatic Stay:

Andréws Univiv: Merchant” p. 236

F: Student had loan from University & defaulted. She filed ch.7, then asked school for copy of
her transcript
I: Whether sehool’s refusal to-provide-transeript for her-failure:to:pay:violates:the:automatic-stay:
provision:=Sec: ¥

H*Refiisal to'provide the transcriptis-anact toscollect ardebit o a:

€except-criminals

“RulexYoucanmolonger get-rid.of student loans-in-bankruptcyjustbecatise Fayrsiold: Musts
-show-undue:hardship?

~KnausveConcordiaTamber p. 238
F: Merchant bought lumber on credit, then couldn’t pay. Creditor obtained judgment, attached
his equipment. Before'sheriff’s'sale; merchant filed chi#117& merchant’satty-demanded:returnzof
- therequipmentz=:Merchantrefuged:

I. Whether the refusal was a willful violation of the autom. stay.
«HrCreditor’srefusaltoretum thepropertyofithetestatelwasmrviolationsof the-auto=stays

Securetrapsaction=a:transaction:where;somercolliteral’secures the Fepaymenit;

~Rule-A-secured:party-isonly:secure:to:the-vahie of thecollateral.

~Preference =a‘payment or transfér on account of an antece 'éﬁf"(Ela?"&?'dqld)f’ﬂ‘ébfmhdeh
-within-90 days-of the bankruptcy, Wheréby a creditor géts a’lég ap over thie“others
unsecured-creditors.. (To be fair, any payment s/b pro-rata.)

~L6ts of exceptions to fie Preference
-If-a-payment was:made onacesint of ainew:debt:(new value:give); theniits:not-a:
Préfererice:;

10



‘CHAPT: 7: Liquidation.

Exemptions

TaylorveFreeland»p. 247

F: Davis listed in her bkrey petition, then exempted, monies anticipated from a pending
discrimination lawsuit. The trustee failed to object within 30 days.

HiThe-settlement-was deemed:exempt property. because trustee-failed to timel5ebjest Rule:522.
- exemptions & limits:

In-reWalsh p. 251

F: A dispute re: valuation of property the debtor claimed as exempt. Triistee seeks fairmarket:
wyaluepnetliguidation valus: .

I. Whether the property s/b valued at fair market or liquidation value.
HxValue-forexemption-purpose=fairmarket-value:as-of the:date:oEfiling bankriptey:
Defmition-of FMV:varies-w/the circumstances” Heré Colirt §aid FNT “samerasTliquidation:
valte.

Fair Market Value = the price at which a willing sellet and Willing buyer will tradencan
-opep-market-forareasonableperiod-of-time:

Inre Rubeck (MA) “Rubeck Decision”

-HiAibank-that liquidates-its.collateral-(here; a House)-has obligation:to selkat maxpricenos
miiiifize-debtor’sloss: Bank must get fair price or it’s not fair to the other creditors. Approx.
70% of appraised value is reasonable. Result of this case was greater effort in foreclosure
auctions.

-Rubeck Rulehas‘changed: Now IteronlyFhastords what the State Fequiress

- just-atombstone ad-in-paper:(reasonabléeffort)
~<salein:aicommercially reasonables-manner: (not held in a snowstorm)
Any deficiency is the bank’s unsectired claim in‘a bankruptey.
Bank will take out @ larger ad to improve bids and ensuré “commercially reasonable.”

ferent ways.

val

defined for different:purpose;
Aahieishothneesssanlvithe ounidatomvalie siot rie

Scessarily the liquidatiorrvahie;not necessanlyEthe EVEV 2 probabl g berwesn

- Household goods: what you would reasonably expect to get if you exposed it to the
matket in a reasonable manner with reasonable effort.

- Car: Mid value in Kelly blue book (for ex., the trade in value)

In re Mitchell

F: Dispute over valuation of debtors’ ring. Debtor claimed $7800, the alleged liquidation value;
creditor claimed $36,000, the FMV.

H: Appropnate valuation standard is FMV, exposure of the item to the appropriate market for a
reasonable period of time.
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Inre Lanza p. 264

F: When a couple filed bankruptcy, a dispute arose over the amount and security of 3 loans in

their names. H died and W had no financial records and no knowledge of the transactions. But
the bank also had poor records.

= SECi507 - Priorities
- Most bankruptcies are “no asset™ cases - no assets for distribution to creditors because

of secured or exempt property. But'if tHere are 4586ts, SEC 507 5ets proHHEsFor
""" distributicn.

i o M e

FrAdniinistrative Expenses
| trustees, appraisers; attorneys; brokersyete. -
- eVery professional'musthave their:applicatioiito-be engapedsapproved:before
rthey:detheswork. -
.-debtor’s application:to éngage-accountant-
B. Certificate of disintercdness
C. Feesharingaffidavit(no splitting allowed)

2.7Claim§in involuntary:cases that are created between date the case is filed & date he is
declared a debtor.
- in these cases, an individual is served w/a summons & complaint

3. Partieswiwagerclaimsagainsthe debior:
- debtor usually a corp.
- claims by former employees
- up to limit of $4,300
- must have been earned w/in 90 days of filing (unsecured as to the rest)

s benefit plans wiin‘180 days before filirig (up to limit)

4~ Contriblitionsfo'empl
5.-Consumersecuritydeposits
- up to $1,950 - the rest is unsecured
- rent deposits, layaways, etc.

6. AlimonyichildStipport:w/oinit-

Unsecured ‘ereditors:
Sharelisldérs

12



Discharge

- InreHarron p.274

F: A discharge case. Debtor was sole stockholder in 3 service corps. His creditors objected to
his discharge in bankruptcy because he c-mingled business and personal funds, listed corp. debt \w\—
as his personally and suspicious undocumented loans to or from family members and poor NEES- xg \‘“"“Q
recordkeeping. \ W \Ef
H: Dischargewasdisallowed: Rule 727 =N

Proofof:Claim:Form:
- mustbe-filed by a creditor in timely fashion to get paid-a-dividend, whether secured,.
-unsecured-or:general creditors
-in chapt. 7, 11 or 13
- when you mail in a proof of claim, send dup copy for time stamping & SASE
- 1f a credltor doesn t file, his portion inures to the other creditors
Tdate forfilin ays ot 34T “feetngs Rule4003:
- Bar datev dateby:which-yowmustfileit or-be, -barred:from:claiming.-
A. Chapt:7::60:daysfrom:the 341-meeting
Most ch 7's are no asset cases so notice goes out that no assets and no need
to file proof of claim until you receive notice. So no bar date set in
_ that case.
B. Chap. 13490 days feomi34T-meeting
Except govt claims - 180 days from filing of ¢ase
Notice goes to creditors
- Case # is assigned.
0-1 YY-1xxxx Eastern div. (Boston)
0-4 YY-4xxxx Western div.
Adversary proceedings get 2™ case #

InreDorseVp. 278

F: Creditor objection to discharge of debt. An unemployed woman w/2 children on S.S.

received 7 credit cards and charged $100,000 on luxury items. AMEX objected to her ch 7
d1scharged

o_bg,ectmg credltor Here proved debtor knew when‘shenran.up cards that she couldn?t.pay.

el “M
Sec 523 =objection o the particalar debt > Q&\ \
Sec. 727 = objection to.the entire case.-Hard to'burdento:nieet: -

Inre Reed p. 283

F: Sole prop got loan, guaranteed by the SBA. When business went sour he began converting
nonexempt business property to exempt. So less available for trustee.

H:" Discharge denied for fratids
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Q: Is it fraud or just use of allowed protections of assets?

Discharge Undeér: C

- Rule 4004 A. cred1t0r w1shmg biei t';must do:50:n0: later ‘than 60 days-after.the. i
day-set for-the: ‘meeting o ereditors.
-+60-90-days-after:341: meenng, discharge-will:come?:

~Objection to Discharge unds 27
- sec72Tiv'objection to-dischargealtogethier-
-‘anyone-has-standing to:object = trustée-or-a-creditor-
- grounds-include:~frand;:concealment of finaficial records’
=also-see-sec: 523:~objection-to-discharge of-a:particular -debt-

Appeals Process
- Bankruptcy court is an Article I court - can’t issue final orders, decisions are subject to

review by an Art. IlI court.
- always a right of appeal to Bankruptcy Appellate Panel or to US Dist. Ct.

a'Discharge:

- Rule:7001:wadversary:proceedinps:

- Rule:9014: contested niatters

~Contested matters:(e: ef from-auton: stay)= by motion

- Adversarial matters (¢.g5 6bjection to discharge) = by complaint-Summaryjudgment, .
-discovery;etcrzapply:

~ ToOBjECt o

Inre D’Ettore. p. 294 (an adversary proceeding)

F: Debtor plaintiff asking whether a particular debt w/b discharged.

Debtor w/student loans couldn’t find employment in her field, sought discharge of her student
loan debt under Ch 7.
H: Not discharged. Somié¢ debts are per:se: nondlschargeable, incliding §tudéntloans® ¢
only.be discharged.by.shiowing-of extreme-hardship & couirt said-this - was-garden-varicty

Inre Hill p. 297
F: Debtor husband had some debts under a divorce settlement agreement, sought to have them
discharged. Plaintiff ex-wife challenged the dischargeability because his indemnification of her
for this debt in the agreement was in exchange for a reduction in alimony.
"H: Discharge allowed. This was a property settlement, not alimony & support (whichare -
nondischargeable) PFop. séttlement can be discharged if inability to pay.” Wife’s reffiedyis
- =to-file:banktupteyherself.
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In re Millbank
H:"Bankruptcy debtsof ex‘husband held-not.dischargeable where the loans from:his: ex-wife:
~and:ex father in law were obtained-under-false pretenses:. (He was having an affair at the time. )

- Laxes:

- are.given:priority:

- Some are dischargeable-under.Ch-7; some oty

- If the tax is:dischargeable; so.ar interest-& penalties; &viceversar

- Auto stay preverits IRS collection: activity but post petition:interest-continues to-decrue:

< Effect-of Dischargediamold Secured Debt:~

Krikava p.308

F: Farmer w/bank loan secured by his farm & hogs got behind in payments & sold some hogs
under another family member’s name in violation of security agreement. In bankruptcy
proceedings he lied, was sentenced for perjury.

H::Because of the perjury; loan-held:not:dischargeable:

Rale:Ouly:the:debt s discharged-in-bankrupteyinottheien. (If farmer above had sold the
pigs, bank would still be secure in the amount of the proceeds.)

Inre Robinson p. 314

F: Tenant in public housing paying $22/mo. got behind in rent. Housing Authority got judgment
on same day she filed bankruptcy. Tenant claims their refusal to renew her lease is a
discrimination for reason of bankruptcy.

H: Housing authority didn’t violate the Code because they commenced the action before she
filed her petition. (A private person is not subject to this Code bar against discrimination, only a
govt authority.)

4 Options:for CH'7 Debts-After Discharge-

‘Redffifhi the debt & again become bound, notwithstanding the discharge.

Redeein the collateral - pay for it’s 506 value. Sot - S 4o the smont & the eolhionl
3Sirrender the collateral

4. Keep:the collateral w/o a reaffirmation, pay in instaliments (not allowed in MA)

In re Pendlebury p. 324

F: To avoid surrendering their mobile home to creditor bank, debtor filed motion for court to
strike a provision in their reaffirmation agreement, which they’d signed voluntarily.
H::Biahkallowed to foreclose. Court-won’tintercede’in: wreaffirmation: ag::eemen i Parties

--have ught to'bargain &K
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Ch 7/Ch 13: 2 main dlfferences o
CH3% “TEpaymEnt “and ¢
Ch7: ¢ mediate’ dlscharge
2. Ch'13rdebtor keepsproperty
- Ch-7:-debtor-gives:allonexempt propertytotristes for liquidation=:

AP 13 Reorsanization:

ed'Créditors

Inre Radden p. 340

F: Debtor bought car on installment K, failed to pay, bank lawfully repossessed. Then debtor
filed ch 13 & sought return of car, saying he needed it for effective reorganization. His ch 13
plan called for bifurcation of the debt - payment in full on the secured amt, 70 cents on dollar on
unsecured.

H: Turnover of car to debtor ordered.

Code:”€h'13-plan‘wiust.providefor-full payment of priority claimsymayprovide-for
~modification:of-other-claims (unsecured).-See.sec. 1322,

Pféference"' $ paid“by“the*debtor‘ta ‘a“'creditor withit_1§n9.Ozy;d_a}gs;;q_ﬁ;fﬂingxsbank;z_l'_l_ptcya(?lfwyr.

Exceptions to:the:90:day: Preference“Rui_es

= I newivalue:w

: Shlppmg%new product and not:getting paids -

- Ordinary-couise of dealingbetveeithey artles«
-Where-nermal-payment.terms: between.these parties-s:payment delayed by more
than:906:days:"

SE6E306E
- trustee: gbts.pa:nd & percenta'gé
- truste

dedzrtristes can either-hire-an-attyor dosithimselfybut:
an application:to- engage“counsel
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“FRUSTEES:
Ghapt:-7:-
Trustee is automatically appointed by cletk-at tifiie’of filings otriotational-basis:
Person filing-isn’t-told-who is trustee; to- prevent “trustee'shoppingli: Getsriotic
of creditors'meeting:w/name.of.trustée:

Chapt. 11:

No trustee,

Every debtor is automatically a debtor-in-possession.

If you see a trustee appointed, it indicates a management problem.
Chapt713=

~Standingitrusteesitreveryjiirisdiction

Boston: Doreen Sullivan

West: Denise Papallardo

MEBR:=MA:Local Bankmptcy Rulea

ptlon But bankrupt ‘
X must file a very spemﬁcaliy drafted motion to avoid under MLBR 4003-1.

 a— NonCode includes: Homestead. o
Fed case law-(non-Code)says Homestea

=State: cas;émigwﬂ(nen—Code} -says:Homestead:is- only prospective=TFed: trumps

Elements of anAceeptable Ch 13 Plan:.

Inre Smith p. 344 (1984)

F: Debtor bought car, financed by Hub Motor & secured. Debtor filed bankruptcy. Debtor

disputed 1) valuation of car by trustee @ bluebook price since he’d received 2 offers @ lesser

amount, and 2} 22% interest rate set for the monthly payments under the plan. Court’s expert

appraiser said value is even more than bluebook.

L What rate of interest can a Ch 13 debtor be requlred to pay on a purchase $ car loan?
a-secured’debtina" Chr13;but-Code

'restrlc[s tnatwpawer by setfmg ‘minimum: terms :to:which:the secured:-creditor:isientitleds

Trustee establishes the valuation and interest rate, but debtor can file an objection. hteres&ra;&

held reasanable here“m"‘hght of the extensmn of tune debtor gwen for payment and themsks

!?El_g::-:szaiue.«s oﬁthe;;cel_lateralf""’
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Rule: Code exempts-home mortgages from the- power of a Ch 13 debtor:to:modify. The-only
relief'in-Ch-13:for-a.home moxrtgage is.“cure and maintain.”

Pavments to Hohﬁé"Mbi-‘fg‘ ragee

In re Taddeo p. 352

F: Debtor bought home from creditor who took a 2™ mortgage. Debtor found defects in home &
told creditor they’d only deposit monthly payments w/their atty until resolved. Creditor refused
to negotiate & accelerated the loan for default. Debtor filed ch 13, got automatic stay. Plan
called for cure of arrearages over 3 yrs + reinstatement of original pmt schedule going forward.
Creditor filed for relief from stay to foreclose.

H: Favor of debtors. Even'the:Code:exempts-home.mortgage debt from.debtors; HghtA0:
restiucture; Codeallows: fox “ciite:andmaintain:?

Chapt. 13 Plan Example

Debt Monthly Payment

A. Arrears due mortgagee

$60,000 60mo.=  $100/mo. BN \‘*‘“‘ A y

neb
B. Priority (no interest or penalties going forward) N s AYNR
RS $1,000 WO 6 e
DOR §_ 3500
Total $1,500 60 mo. = $ 25/mo.

C. Unsecured debt
$60,000 x 10%=1$6,000 60mo.= $100/mo.
(10% unwritten min. in MA)

Total $225/mo.
divided by 90% for trustee fee

= $250/mo. + current mortgage payments

f:someunsecured:creditors:don’t-file:claims then tHETRsECUT ed pasTHentE wilkberdistributed-

Burden is on debtor’s counsel to provide accurate addresses for creditors. Debtor’s atty's return
address goes on the creditors notices, not the bankrcy’s clerk’s.

In Ch. 11, only the top 20 creditors are notified initially (creditor’s committee). But all creditors’
names and addresses go on matrix.
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- Client-has continuinig-obligation:to-commit-allsurplusiincome-during the-term: (But MA has no
followup, in fact.) If your:client later.can pay more:than the:amount-set-in:the:plan;:3: choiees::.

ofithe. plan down-to. 3 yrs Ainiminm;-or
J3=Arcombination-ofithe:2s-

‘Codeonly tequires Ch 13 dehtor-fo. pay.noless.than.the creditorswould-getunder-a 71t
doesn’t reqmre debtottopay-over-aslonger-period-just.so- that-the creditorsse getalittle

more

I income exceedsexpenses;client'shioiild: consider-Ch: =13,
-If expenses.exceed-income;-client-should be.in.a.G

“Reaffiriation

ensure: debtor understands'lmpllcanons...of -sxgn ga reafﬁmfa’tibn»-
~;.-~agreement

'Hardshipv”
Will-creditor:truly fepossess?

Thére-are-no-preferencerules rersecared:debty onlyimsecuséd:
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- Payments to-Unseciired: Creditors:

Inre Greer p. 359

F: Debtors” Ch. 13 plan was for 3 yrs. Secured creditors would be paid but unsecured would on
receive nominal payment even tho total was $18,000. Trustee objected to the amt the unsecureds
would get and the 3 year plan- wanted it extended so unsecureds would get reasonable amount.

I: Is nominal payment to unsecureds enough reason to extend a plan?

H: No. There is ne Code-minimum-for-unsecureds;butin'MA-there?s s unwrittenis 0% sAs =
long-as-the plan-is.in:good:faith; even:if the:unsecureds:get nothing;: that’s motsufficiesit ause..
to-extend-the-plan:=Code:only requires ch-13.debtor. to pay-noless:than:if-under ch:7:
Here, a very.austere budget.so.court-said nothing should:go. to:the-unsecureds:

DOR Visit 4/11
- tax liabilities are priority ¢laims-.
- priority claims are not dischargeable in a ch. 7?
- dischargeability is statutory
- taxes within 2 yrs of petition are non dischargeable
- trustee taxes are non-dischargeable (withholding, sales)
- govt has 180 days to file a creditors claim, other creditors have just 90.
- DOR is subject to the automatic stay because it trumps state law.

Chapter 11:

- Corp. can create plan under any parameters; no limitations on amount or time.

- But tax liabilities must be paid no later than 6 yrs from date of assessment. Clock
starts the day tax is assessed, not day of filing as with a chapt. 13. (Ina 13, 100%
of the taxes within 3 yrs must be paid + interest + penalties; over 3 yrs old is
treated as general unsecured.)

- If tax is more than 6 yrs old, call DOR and do a workout

- Plan becomes a court sanctioned K.

In re Davies . p. 366
F: Debtor’s amended plan wasn’t objected to by creditors but court looked at it and said looking
at all factors together it should be denied.

I: What isa “good fal_t_ ” pIa__r;_u d Ch 13‘7'

InreKourtakis p. 376
F: Creditor objected to ch 13 plan as not in good faith where creditor had a criminal and civil
assault & battery judgment against the debtor that would be discharged.

H: Not a good faith plan. Court said you cai’t’

P

for:avoidifig a ‘criminal jury verdict for-anintentional tort.

20
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Chapt: 13 Dischareeability: .Chapt 7 Dischargeability

~debt fromwillful:&-malicious:injury. Zidebt: ﬁ‘om & maliciousinjurynot’
“is"dischargeable: isch

=alimony-not dischiargeable

-‘§tudent-loans-not: dischargeable’ - stirdent Toans notﬁdlschargeabie

- debtfrom death or personali m;ury - debt-from-death ol personalinjury....
caused:by-operating mi:vehicle™ caused by operating m.-vehicle-while
intoxicated not'dischargeable: £0; ischargeable

= cafidischargetaxes: S gan
“zcan’t'discharge crxnunﬁ‘l"ﬁnes

diselargecriminalfines:

Classifying Unsecured Debts

Groves v. LaBarge p. 381

F. Debtors appeal court’s refusal to confirm their ch 13 plan. Plan fullypaid unsecured student
loans as a separate class; other unsecured creditors got only partial repayment.

] dlschargegblhty of: a:particular:debtismot: alone:a: good:enough:reason:for:separate -
. You have fo treat nondischargeablestudent loan debt the samea allzother

- Whatdebt ean you separately’ classﬂ’y‘? 'Sec1322:debt for which-there-is-a-guarantoiora -
--co-maker:(butmot-debt-forwhic sigiied-for someone-else who-gotallsthe.
- consideration):“Whemnsyou:classifypyourcati2timfairly-discriminate?

Serialfilingy-File'ch™7 & get rid of all. dischargeable debt; thena:13tordeal:witheremaining -
-debtzi

‘Modification/Dismissal:of Chapt-13-Plans

In ch 7 you can only deal with already acquired assets.
In ch 13, you project future income; expenses. If projections don’t come about, plan may be
modified or dismissed.

F: % way thru ch 13 plan, debtor missed 2 payments. Trustee & creditors moved to convert him
to a ch 7 or dismiss as a material default under the plan.
I: Was m1ssmg 2 payments a material default‘?
debtor: " Before dismissing or :
‘the'canse:Here) factors:beyoiid-debtor’s:
»r-ocoupation.

efault 1o

If-elietit goes torch 13 -and 1) case-is - dismissed because debtor-wilfully failedstoeabideby courts
~orders-te-appear;-or:2):debtor-got: dismissalof the-case-following the-filing:of. -a;requestfor
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relief fiom-auto’stay; then debtor:can’trefile for 6:mo’s,~dismissed w/prejudice:10

F: Hardship petlnon by the trustee. Ch 13 debtor died partway thru plan, 2 minor children.
H: Hardship discharge allowed to protect probate estate for minor childrenss ‘Havdship
-discharge is-appropriate:where:
1) debtor has been'making payments-faithfully;
'2) now can’t because of reasons béyoiid:debito
3) creditors:woii’t get lessithai >
4)modification isi’t'aféasiblé alternative

cand:
contlfola;??i'ﬁﬁ‘afi’t

Threshold Elisibility {61 Chapt13:

In re McMonagle p. 393
F: Debtors, the M’s, filed a ch 7, reporting no assets. Their family corporation also filed a ch 7

and was discharged. Bank filed complaint for nondischargeability against the M’s personally &
got judgment of nondischargeability. The M’s then converted to ch 13.

L. Is the debtor eligible for a ch 13?

H: “Yes. Meets threshold ehglblhty requirements nndey ch 13w

- noncontingent; mmliquidated anseciired debisTTess than thestatiitory:lmit
(Current maximuniis:$807:000):

Coritingent = claims the debtor may have to pay eventually.
Unliquidated = liability admitted but amount is in dispute

In re Walton p. 410
F: Debtor filed ch 7 with monthly income surplus of $500 & unsecured debt of $26,000.

H#¥Thisis-substantial-abuse tnder sec:707(b)z Debtor:could-propose a;plan:and:pay-off:tiore:
~than 2/3-to’ creditors-in:3years.

.Substantial abuse under sec 707(b) calls for dismissal; not cofversionto-a:13;where: debtor:
has:ability-to-pay:something.-Only the-debtor can.voluntarily.converts =+
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“Chapt 13 Inééntives

L. Property-Incentives
- opporhxmty 1o keep: property subject to'a’securityinterast; by: payment of-
~presentvalueysometimes-w/lower tionthlypavitients over longer time. -
= keep home -even-where foreclosure proceedings have begun; by paymg off
- chapt HAimits- the ‘amountof prop-debtor-cankeep as:exempt: .

- broader dlSCharge tinder: 3@-
3. Access'to’ Chapt 7 isLimited =

- can.only file.onee/75rs

.=court:can-deny-if filingisa: “substantial abuge? -

Tare SanNIgHel" p. 417
F: Debtor proposed a 16 mo. plan under a chapt 13 wherebyunsecured creditors each received
only $1 (minimal payment). The only reason for filing a 13 instead of a 7 is because the
attorneys wanted fees up front under a 7, but he could pay the fee over time w/a 13.

I: Is debtor’s 13 plan a lack of good faith?

H:- Confirmation:denied. Minimum plan is 36.n3

~These debtors could pay over 36 mo:ito-

£

-+ allowsmore: to:the. unsecureds-or-file:a7for-a-clean-start.-

In re Savlors p. 423
F::Couple filed a ch 7, got discharge. Then filed a 13 to deéal wthe Tortgags afrearsBank -

zobjected-to: the-successive filings:(a:420%):as-notin; -good faith.-
& H A “20" IS perm:ssﬂJIe c-thefiling of the 13 prevented the secured creditor from

o?fforeclosure bank may hold sale before you.get-the-7-dischargeto
allow:youto-filea 137~

:-Dismissed w/prejudice; You can’t file-again-for-180:days:

A debt excepted from discharge is one you have to pay.
An asset exempted is one the debtor can keep.
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Business Bankruptcy

. ch 7 liquidation or ch 11 reorganization

. a business that files a 7 intends to go out of business, unlike an individual
. Exemptions are not available to a business as w/an individual.

. Discharge isn’t granted to a corp., only to an individual.

Involuntary Bankruptey =B

. Can be filed against a debtor who is unable to pay debts as they mature.

. If at least $10,000 is owed and fewer than 12 creditors, then one creditor can file.
. If more than 12 creditors, 3 must file together.

. If debtor doesn’t answer, order for relief will enter.

. Purpose = to recover 90 day preference $’s.

In re Gibraltor p. 453

E: Involuntary bankruptcy petition filed.

I: Whether 2 corps w/a close relationship can count as 2 separate creditors for purpose of filing
involuntary bankruptcy petition against debtor.

H: In this case, yes.

REVIEW

2 goalsin bankruptcy:
- get discharge of as ' much debt as possible
- retain as much of your property as possible

Exempt property = the property of the estate you are permitted to keep from the trustee (put on
Schedule C).

2 possible exemption scenarios & you must choose one:

- fed bankruptcy code
- non-code (state, other fed laws such as fed rr. Act) 522(b)
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2 Tests of a Plan:
1. Best Efforts
income
. -_Ieasonable expenses
‘= what should go to creditors

2. Best Interests
“You must pay creditors no less than what they’d get under ch 7 (i.e., more over timethan
what they’d get now, taking into consideration the time value of §).

Secured v. NonSecured
Ch 7: Even tho the secured debt is discharged, the underlying lien is not & creditor can evoke
remedies against the collateral. Creditor is only secured to the value of the collateral tho.
Ch 13: Same rule. If you’re current, keep paying. If not, the auto stay lets you take time to
- pay arreats 4s you keep current going forward. If you have a note, you can only cure arrears
- over period left on the note.

" Auto Stay éyb(

- Designed to create a level playing filed among creditors as of date of filing.

- Must provide adeguate protection to secured creditor so he doesn’t suffer any further loss
from deterioration of prop.

- Auto stay stops both secured and unsecured collections

- 1322(b)(2): You can cram down or bifurcate a mortgage but not if it’s a principal residence
(unless there’s some additional coilateral).

A creditor can file motion for relief from auto stay in order to foreclose before debtor attempts
cram down, but if debtor is making regular pmts its not worth it.
Once crammed down, debtor must pay full amount of amount crammed down over term of

" plan.

Co-debtor stay: Co-debtor on a secured debt is protected duringterm of planin a 13, nota 7,
and only if the debtor is going to pay 100% is co-debtor off the hook.
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3 Categories of Debt

L. Sé{:gfre

propyou *;yﬂedged as collateral for the debt.

Ch 13 plan must guarantee payment equal to balance of loan or value of collateral.
2. Priority :

100% payment required.

Income taxes, past child support, legal costs, administrative costs.
3. Unsecured’

Medical bills, credit cards, etc.

Only get what’s left, on a pro rata basis.

Can separately classify co-debtor debt (can have 100% payment on these; if plan doesn’t

include 100% payment of these, creditor can go after co-debtor for difference.)

Qualifying for a Ch 13: Max is $807,000 secured + $269,000 in unsecured.

Dismissal of your case:

You may dismiss voluntarily at any time. Trustee may dismiss if you do not keep up your
plan payments. Consequences: secured can foreclose, unsecured can sue for judgment, co-
signers lose protection.

Discharge
Under a 13, all debts listed are discharged upon completion. But rnot:

- home mortgage

- alimony

- death caused by your drunk driving
- student loans

IRS

- All tax returns must be filed or you won’t be discharged.
- if you have a refund coming, IRS may send to trustee or offset a prior tax obligation.
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PR xitaeer

< MASSACHUSETTS SCHOOL OF LAW
Spring 1993
Bankruptoy

Final Examination Social Security Number

For each of the following essay questions, your answers are
to be written in the blue book(s); be sure to put your social
security number in the blue book as well as this examination
sheet. Please do not repeat the facts, unless such repetition
is necessary to your analysis and explanation. Do not attempt

- to “answer” the question and Jjustify vyour response, rather
dissect the various issues presented and discuss completely as
you progress through the fact pattern. You should concentrate
on analysis and explanation as you apply the law to the
presented facts.

1. Robert and Mary Smith are married and have two
children, ages 5 and 9. They own as joint tenants and reside in
a single family home in Andover, Ma, which they purchased in
1879 for $130,000.00. They have refinanced their mortgage a
number of times since they acquired their residence and used the
refinancing proceeds to fund other investments. The balance due
on their first mortgage is now $210,000.00 and they are now four
months in arrears to the mortgagee at $2,000.00 per month. They
estimate that their house is worth about $180,000.00 today.

Mr. Smith has accumulated various credit card obligations
such as Visa, Mastercard, BAmerican Express and a number of
retail charge accounts in the total sum of approximately
$30,000.00. Mrs. Smith has also developéed charge balances in
the sum of about $10,000.00 in her own name. In addition, they
are both together obligated to the American Bank for a personal
locan in the sum of 56,500.00, which Mr. Smith’s  father
co~signed. Robert Smith has not yet told his father that the
personal loan is in default. The various banks and credit card
companies  have recently begun a vigorous and irritating a
compaign to attempt collection and the Smiths find the almost
constant telephone calls to be exceedingly difficult to handle.
Bob and Mary have now gotten used to paying for what they need
as they "go along, since they no longer have any charge or credit
privileges. :

Bob Smith has a good stable job as the manager of a
successful health club and fitness facility and Mary Smith works
part~time in a retail clothing store. Bob earns $52,000.00 per
year and Mary earns about $20,000.00 per year but was just
informed that her hours will probably be reduced over the next
month. She figures she will probably earn about $8,000.00 for
the =zest of 1993, but hopes to find alternative employment as
soon as possible. Mary used to be a teacher for the City of
Boston and still maintains her teacher’'s retirement plan, from
which she cannot withdraw any funds. She is on an extended
"leave of absence” and has not retired. The plan has a present
value of $36,000,00



In 1389, Bob and Mary purchased 4 condominium units in the
City -of - Lawrence, for investment purposes, and borrowed against
the equity they had at the time in their home to come up with
the down payments. FEach of the 4 condo units is worth about
$20,000.00 but the mortgage balances are about $30,000.00 - each.
Bob and Mary are tweo months in arrears on each of the four
separate mortgage loans, which are with four . separate banks.
The management of the units has become a nightmare and Bob and
Mary would be happy to get out of the condo and .real ‘estate
business altogether. Each of the four banks is beginning to
threaten to foreclose, if the mortgage is not brought up to
date. The Smith’'s income does not  permit them to do so and
maintain their reqular living expenses.

Bob owns a 1987 Chevrolet sedan free and clear, which is
worth about $2,000.00 - Mary is still paying $427.50 per month
on her 1990 Mercedes Benz 190. The car loan has a balance of
$19,000.00 .and is current but the car has minor problems and
some body damage and is worth about $15,000.00. Bob prides
himself as an amateur photographer and has accumulated camera
equipment worth about $4,000.00 and wants to keep it, almost as
much as Mary wants to keep her car. Bob earns about $5,000.00
per year in freelance photographic work, using this equipment.
At your office conference, Bob just informed you (and Mary) that
over the past three years, he has “borrowed” approximately
$15,000.00 from the cash box at the health c¢lub, to fund wvarious
expenses. He has been confronted by the owner of the club who
is willing to defer any criminal action so long as Bob pays back
all of the money, and the owner is willing to keep Bob employed
at his regular salary. Bob is thankful and remorseful but is
certain that as soon as he pays back all the money (at the rate
of $100.00 per week), he will be asked to leave the health club.

Bob and Mary seek your advice. They know a 1little about
bankruptcy and have heard about Chapter 13. They would like to
keep their home. How will you inform them about the various
alternatives available so that they can make an informed
decision about their future? What advice would you give and why?

2. Allied Enterprises, (”"Allied”) is -a Massachusetts
Corporation, which operates various retail stores in four (4)
New England states, selling consumer goods, such as toys,
electronics, Jjewelry and furniture. For years, Allied enjoyed a
good reputation for value and service, but Allied is now having
financial difficulty. Allied locations are gemerally in
desirable suburban malls and retail centers. Most of Allied
retail stores leases were entered into in the late 1980’s and
call for rental payments which are extremely high. However,
three of the retail locations have leases which were entered in
the mid-1970's and call for substantially below market rental
rates, even in these difficult economic times. A number of
retail operators have expressed interest in "purchasing” the
balance of Allied’s 1leases on those three locations, which
leases terminate in 1999. Therefore, three of the locations
have leases which represent significant value. '
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Since October, 1992, Allied has been faced with “"new retail
challenges” and is finding it impossible to pay its debts as
they mature. The United Bank, which has a mortgage (security
interest) on all of Allied assets (inventory, furniture,
fixtures, machinery, equipment, etc.) has made a demand upon
Allied to cure its payment arrears, which is currently quite
substantial (three months arrears at approximately $25,000.00
per month}. In addition, at least six of Allied’s largest trade
creditors have threatened to institute suit because of overdue
invoices. Besides the tough business climate, the reason for
Allied’s difficulty is that it has had to pay an out of Court
settlement with the Massachusetts Attorney General's Office for
alleged violations and has used almost all of its cash flow
available to satisfy this obligation. The Attorney General has
threatened criminal prosecution against the company and its
principals if any payment is missed and to further complicate
matters, Allied’'s employees are considering a descriminitation
suit and allege that Allied is also in violation the a National
Labor Relations Act, for interfering with the employee’s
attempts to unionize.

John and Tom Allied, the principals of the corporation,
consult you and inform you that they feel they may lose the
various battles facing Allied and they feel that they need to
consider liguidation. In their opinion, the assets of Allied
(inventory, furniture, etc.) are worth approximately  four
million dollars “at liquidation”, but would probably be worth
six to seven million dollars if sold in the ordinary course of
Allied’'s business operations. In addition, John and Tom feel
that an appropriate 1liquidation would also create substantial
value for the balance of the term of the leases which are "under
market”. The United Bank is presently owed approximately 1.9
million dollars and trade vendors are owed an additional 1.7
million dollars.

John and Tom further inform you that they themselves can
probably find excellent +top management positions with other
companies or in other areas, but feel that they need to do “the
right thing”. B&As a result of your probing questions, John and
Tom also inform you that the corporation presently owes
approximately $250,000.00 in back wvacation pay, $100,000.00 in
federal  corporate taxes and they have been asked to now
personally guarantee the bank loan balance, which Tom and John
absolutely .refuse to do. They are not willing to subject their
"modest” personal wealth to the claims of any party as a result
of the operation of the business, although they do remember that
they did personally quarantee one trade vendor, whose balance is
presently $37,500.00.

Tom and John feel that the only way Allied can survive the
present economic turmoil would be for a cash infusion of
approximately one million dollars. Though they have these
monies personally, they are unwilling to make the further
investment or loan to the corporation and feel that since they
are nearing retirement age, they would rather close the
bu;iness, pay all the corporate obligations and consult for
others.
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) 'Oééi the last,six years, the corporation has paid both Tom
and John approximately $400,000.00 per year and those salaries
have continued at that “level, despite falling sales and

" increased expenses - over the last three years. Finally, the men

inform that they have not reported all sales from certain

- consignments, the consignors are threatening legal action

(including the possibility of criminal prosecution) and Tom and
John now seek your advice. -

They would like you to inform them regarding all of the
aspects of Chapter 7 Liquidation for this Corporation. You must
also advise them with respect to the procedure, substantive law
and the 1likely result of a Chapter 7. They are good listeners,
but need to know how each of the facts they have presented
impact on a liquidation and any potential personal
responsibilities they may have. They are also very interested
in the matter in which funds will be distributed as a result of
a Bankruptcy liquidation, including how the various consumer
deposit creditors (who put deposits on consumer goecds, which
were never delivered) will be treated.

3. Andy and Susan are in the process of a not so amicable
divorce. Andy and Susan were married in 1985, when both
graduated college. Andy was born and raised in Boston and
started his married 1life with little money, but great hopes for
the future. Susan, on the other hand, comes from a wealthy
family and has received payments from a substantial trust fund
ever since she was eighteen. Both Andy and Susan are now thirty

years old.

For the last four years, Andy has worked for a small
computer software company, which has done guite well and his
income has increased from $25,000.00 (to start) to the
$65,000.00 that he is presently earning. His prospects are
quite good. Susan has worked part time during the marriage and
has had no lack of material things, because of the substantial
trust fund income that she has enjoyed. Because of Susan's
income, the couple have enjoyed a lifestyle which was
significantly greater than Andy's income would otherwise
provide. Andy will miss this lifestyle, but- feels that he can
do” just fine on his income, alone.

In 1388, at the height of the real estate market, Andy and
Susan bought a penthouse condominium in Boston's fashionable
Beacon Hill neighborhood. They paid $450,000.00 for the two
bedroom duplex and borrowed $300,000.00 from a local bank.
Susan paid the balance of the purchase price from part of her
annual trust income. Today, the condominium is worth
5290,000.00 and the mortgage balance has been paid down to
$275,000.00. However, the mortgage interest rate is still 10%
and the " payments are substantially more than Andy can afford on
his own. The couple separated approximately four months ago and
Andy has not been able to make any payments on the mortgage
since that time. The bank has been calling Andy and has already
begun foreclosure proceedings against Andy and Susan. During



‘their brief marriage, both Andy and Susan became spendthrifts,
of a sort and incurred substantial consumer credit card debt, to
the extent of $35,000.00 on a Jjoint basis. They are both
responsible for the credit card obligations. Andy is seeking
your advice about the possibility of a bankruptecy of some other
form other of reorganization and it 4is -clear that you cannot
represent both Andy and Susan, since their interests and goals
obviously conflict.

Andy informs you that his divorce attorney is attempting to
get a substantial cash settlement from Susan, considering her
substantial annual trust fund income, but Andy informs you that
the Trustee of Susan's trust has the right to determine, in the
Trustee’s discretion, how much is to be paid to Susan on a
reqular basis. The Trustee has threatened to ‘hold further
disbursements to Susan until she "gets her life in ordexr” and,
unti}l then, will only pay for the necessities. Andy still feels
that he can get a reasonable property settlement from Susan, but
would like to consider a bankruptcy before that happens, so that
he can keep the money he gets from Susan after he has received a
discharge in bankruptcy with respect to his debts. Andy also
informs you that his wealthy Uncle Harry has just taken a turn
for the worse and is not expected to live more than six months.
Andy feels that Uncle Harry has always intended to take care of
his favorite nephew (Andy) and Andy feels that his prospective
inheritance, along with a nice negotiated property settlement
from Susan will give him a great opportunity to start 1ife
fresh, to say the least.

Without moralizing, discuss with Andy the various legal
issues presented and inform Andy regarding his various
alternatives. In the last moments of your initial conference,
Andy also adds that he has moved out of the Beacon Hill
condominium into a small apartment with a new girlfriend and has
rented the condominium to a notorious drug dealer who is
conducting business directly from the duplex penthouse. You are
hardly aware of the forfeiture laws of the United States as
relates to drug dealing and real estate and Andy now adds that
he is receiving a 10% commission on all of his tenants’ drug
deals, in  addition to the monthly rent, which Andy is
pocketing. Andy is not paying the mortgage, would 1like to
forestall any foreclosure as long as possible, so that he can
maximize on the commissions and intends not to tell anyone about
the cash that he is “socking away”. Andy feels that, compared
to his soon to be ex-wife Susan, he has been dealt a difficult
hand in 1life and feels that he has every right to protect
himself financially.
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The Massachusetts School of Law

Bankruptcy, Fall 1993
Kitaeff Final Exam

Please answer each of the following three essay questions in the accom—
panying blue-book. FEach question has equal value.

L. In 1988, Sam and Joe Smith (brothers) formed a Massachusetts
corporation called ABC, Inc. Since that time, the corporation has been
operating a retail store called "STEREO, PLUS", in Wilmington, Mass. and
the enterprise has been only marginally successful. The corporation
presently employs the two principals, two administrative staff and six (full
time and part-time) salespersons. For the past six months business has been
especially difficult and Sam and Joe are facing the reality that they cannot
continue to do business in the same manner, considering new competition that
has adversely affected their profitability. In fact, for the last two weeks
they have not been able to pay payroll and they are seriocusly behind in
their payments to vendors. Most vendors have refused to ship except for
cash, in advance.

The corporation owes BayBank, their primary lending source a total of
$145,000 which debt is secured by a lien on all of the corporation's assets
which are worth approximately $60,000 at cost. The corporation has not made
its December loan payment to the Bank and the Bank has threatened to call

the note fully due and payable. In addition, 9 retail customers have tendered

deposits ranging from $300 to $1500 for specially ordered merchandise (each
deposit is equal to 50% of the selling price) and none of the products are
available to be delivered ~ the deposit monies have been used for general
overhead. The corporatiorn owes $37,000 to its general unsecured creditors
and the landlord has threatened legal action and eviction if the rent {(now
overdue for Nov and Dec, 1993¢ is not paid within 4 days.

Sam and Joe have just made a deal with a super-discounter to purchase
brand-npame but yeayold merchandise at significant savings (off the cost price)
and they feel that!/this could change their profitability for the future in
a very positive manner. However, they don't know if the business can last

" that long.

Advise your clients as to the various alternatives available. They are
concerned about the rights of various parties in any proceedings, but they
know that they must do something quickly.

2. Bill and Sally (not married) own a house in Andover, Massachusetts
that has a fair market value of $150,000. Their mortgage to Andover Bank
has a principal balance of $150,000, but is three months in arrears (the

© - monthly payment is $1245 principal and interest). Bill and Sally pay their

real estate taxes on their own and are currently two years in arrears, for a
total real estate tax delinguency of $4,000. The Internal Revenue Service
and the Mass Department of Revenue are owed $6,000 and $1,800 respectively
for 1990 income taxes based on returns that were filed on time. Between
Bill and Sally, they owe their general unsecured creditors, for credit

card and medical debt, approximately $24,000. At your meeting with them



Essay Question No. 2

Mr. and Mrs. Wilson have asked you to analyze their
finaneial situation and make recommendations to then. They
come to your office and state "We need to file BankrupteyW.
During the iIinterview with your e¢lients, you find the
following:

Your elients own a duplex home in Peabody, Massachusetts,
with a present fair market value of $225,000.00. The homne
is subject to a first mortgage in favor of ABC Bank, with a
prineipal balance of $145,000.00, however, they have not
made mortgage payments for &5 months, in the monthly amount
of $1600.00 and are therefore substantially in arrears. The
Bank has begun foreclosure proceedings and the sale is
scheduled for June T, 1990. Mr. Wilson informs you that he
is presently employed as the manager of a small machine
shop, 4in which he has no ownershlp interest, and it 1s
rumored that the machine shop may be having financial
difficulty itself. Mrs. Wilson provides day care in her
home (the duplex in Peabody) even though she understands
that there 1is a continuing risk for violation of the local
zoning ordinance (no business use of any kind . is
permitted). Mr. and Mrs. Wilsons'! combined income for 1989
was approximately $50,000.00. They have 2 small children
living at home, both under 10 years old.

Over the past 2 years, the Wilsons have enjoyed the use of
their credit cards and have borrowed money from various
banks and they presently have a combined unsecured debt
obligation, ¢to various creditors, in an amount of
approximately $25,000.00. One credit card creditor has
instituted a suit against Mr. Wilson and has attached the
family residence 76 days ago. A judgment has not yet been
obtained in that particular colleection action.

Mr. and Mrs. Wilson have resigned themselves to the fact
that they might not be able to keep their duplex home.
However, they would like your advise on how to protect the
equity in the house for their personal benefit, if
possible. In addition, they indicate to you that they are
about to lease the other apartment in the duplex for $700.00
per month, however, they are reluctant to do so 1if they are
about to' loose +the house. The prospective tenant i1is a
personal friend :and they have disclosed nothing to him.

The Wilsons, in addition, have a tax liability to the I.R.S.
and the Massachusetts Department of Revenue for 1988 and
1989 in the combined sum of approximately $18,000.00. They
have Just received a notice of intent to levy and they
advise that their bank accounts have approximately $2,000.00
total on deposit.

Finally, Mr. Wilson advises you that he waz In a car
aceident 2 years ago and that a suit is pending against the
other driver and Mr. Wilson expects to receive settlement in
the next few months that could amount to approximately
$30,000.00, net to him. The Bank has been informed but has
decided not to wait and intends to proceed against the house.



yesterday, Bill has admitted that in the last 60 days he took cash advances

on his MasterCard totalling an additional $3,000 and has reached the credit
limit. He used the money to purchase the HI-fi system of his dreams, thinking
that the boost to his emotional well-being would give him the ability to
handle his financial affairs in a more productive manner.

Bill's car, a 1989 Chevrolet, is worth about $6,000 and has no lien and
is free and clear. Sally leases her 1991 Toyota and is current on the pay-
ments. Both Bill and Sally have defaulted on the final payment on their
auto insurance and a notice has just been sent to the car leasing company
that the insurance policy has already been cancelled; the car leasing
company considers this a technical default in the lease contract. Yester-

day,-Bill had a minor auto accident, but the person whose car he hit is
a%l!ﬂ!?ﬁg injury.
ally works as a nurse at a Municipal hospital and has accumulated

$32,000 in a municipal pension plan. Bill has $25,000 (fully vested) in
his employers ERISA qualified pension plan, and he has $2,000 in an IRA
that he started about a year ago. Bill and Sally’'s household goods and
wearing apparel, etc., are normal and ordinary and nothing unusual in value.

Finally, Sally has disclosed to you that she had borrowed $10,000 from
her hrother and over the last 3 - 8 months has repaid all but $3,000 of the
total.

Bill and Sally would like to keep their home and all of their assets and
seek your advice. Analyze their situation and provide them with alternatives.

3. I is a single woman and a resident of Boston, Massachusetts.
She purthesed her condominium residence in 1978 and paid $31,000 at the time.
As the ‘valte of the condo rose over the course of time, she refinanced
the unit at least three times and presently owes $96,000 to Shawmut Bank
secured by a first mortgage. Interestingly, her condo unit is in a beautiful
building in Boston's Back Bay area and has a fair market value of about
$110,000. Because of recent difficulties in her employment situation (she
was "laid off" in what she believes was a serious violation of the anti-
discrimination laws - because she is of mixed ethnic background), she has
had no ipcome for a while and is 4 months in arrears on her mortgage and
6 monthsgn arrears on her condo fees. The Bank is about to start foreclosure
pmoceediﬁgs. Mary is about to go on her third interview for a job prospect
and feels very positive about b ing employed almost immediately.

Over the years, Mary has(Gmmassed substantial personal property such
as furniture and jewelry - all paid for and of significant value. During
the real estate heydays of the 1980's, Mary purchased two investment condos.
Each is now worth $40,000 but each has a mortgage balance of $75,000. The
mortgages are current but the tenants intend to leave over the next 90 days.
Two years ago she filed a tax return but did not pay all the tax called for. .
and is now paying $300 per month on the $4,000 balance. She has become
despondent and has recently "maxed out" her credit cards to maintain her
lifestyle and she now owes about $14,000 to MasterCard, American Express, etc
Mary's father, who is very ill, just himself inherited $100,000 and intends
to leave it all to Mary ~ he knows nothing about her situation. Advise Mary.






Advise your clients as to the varlous . alternatives available
and the effect each may have upon their lifestyle, their
ability to reorganize their personal financial 1life and
~ their ability to maintain their residence.



MASSACHUSETTS SCHOOL OF LAW
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BANKRUPTCY LAW
SPRING 1990

May 21, 1990 Jeffrey A. Kitaeff, Esq.

Instructions:

For each of the following 20 multiple choice questions,
choose the best answer by circle either a, b, ¢ or d. Mark your
choice clearly.

1. A Chapter 7 debtor can claim exemptions available

a. under Seetion 522(d) of the Bankruptey Code
b. pursuant to any non-code exempiion statutes
c. either (a) or (b) on an elective basis

d. from any exemptions available

2. A Chapter 7 Interim Trustee in Bankruptey is

a. initially selected by the office of the U.S. Trustee

b can be elected by unsecured ereditors at a 341 (first
meeting of creditors) meeting.

c. both (a) and (b)

d. chosen by Counsel for the debter

3. Pursuant to Section 365 of the Code

a. an executory contract, if neot assumed within 60 days,
will be deemed rejected
b. an executory contract must be nogured® of default, if

sought to be assumed.
€. a Chapter 11 debtor has essentially the sane rights as

a Trustee
d. all of the above

4. The filing of a Voluntary Petition in Bankruptcey

a. imposes an automatic stay with no further pleading
necessary
b. requires a motion, to be relieved of an automatic say,

under Section 362

C. permits the continuation of action against a debtor
only if such action has already been started

d. both (a) and (b)



5.

-

A debtor's or Trustee's intended sale of property

must be noticed out to all parties in interest, unless
specifically ordered by the Court

requires no notice to creditors, but due diligence and
good faith by the seller

will only be allowed to proceed if the appraised value
exceeds the secured debt (if any) by at lease 25%

will not be permitted to proceed unless approval 1is
obtained from a majority of unsecured creditors in both
number and amount

A Chapter 13 debtor in Massachusetts

aﬂ
b.
c.
d.

may file a Plan when it accompanies the initial Petition
may file a Plan within 15 days of filing the Petition
must file a Plan along with the Petition

either (a) or (b)

A Chapter 11 debtor's Plan and Disclosure Statement

must be filed within 120 days of the date of the
Petitlon

must first be approved by the Court prior to notice to
ereditors and the solicitation of votes

pray classify and categorize creditors into various
classes and treat creditors differently

both (b) and (c)

A Chapter 7 debtor may

claim for his Dbenefit all exemptions available under
the statutory system elected

accumulate unclaimed exenptions in any property
whatsocever, to maximize the exempt abllity of of
selected assets

select both Code or non-code exemptions on an asset by
asset basis

exempt a personal residence to the extent of any
equity, so 1long as minor children reside in that
residence
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reference®, under the Bankruptey Code sought to be
ered by a2 Chapter 11 debtor or a Trustee

can generally be recovered, if it can be shown 1f the
payment was made within 90 days of the Petition date,
on account of antecedent debt

cannoct be recovered if the payment was made for
simultaneous consideration given by the creditor

includes payments made to Tinsiders", however, the
period is extended to 1 year prior to filing

all of the above

der to have his or her Chapter 13 Plan confirmed,
r must show

that the Plan is in the best interests of creditors, is
the debtor's best effort and is feasible

that the Plan calls for payment over the ¢term of the
Plan that would pay unsecured c¢reditors something
materially better (in percentage terms) than would
result if the debtor's estate were 1liquidated under
Chapter T

that he {she) has & reasonably stable source of income
from which to make payments toc the Chapter 13 Trustee

all of the above

Chapter 13 debtor with a "confirmed"™ Plan cannot make
nts to the Chapter 13 Trustee

the debtor may amend the PFlan with Court and creditor.
approval

the Trustee may file a Motion to Dismiss the case

the debtor may convert to a Chapter T proceeding

the Trustee may convert the case to a Chapter 7
proceeding

a, 1, 2 & 4
b. 2, 3 & 4
c. 1, 3 & &
d. 1, 2 & 3

ecutory contract rejected under Section 365 of the Code,

gives rise to a claim for damages against the estate by
the party whose contract was rejected.

must be rejected within 60 days of filing of the
Petition .

requires notice an opportunity for hearing prior to
effective rejection

will create an entirely separate c¢lass of creditor
whose claim must be pald in full



13.

14.

15.

16.
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A secured creditor whose value in the <collateral 1s less
than the amount of his claim

a. wlll nonetheless be considered fully secured

b. may have the amount of the secured claim reduced to
that value, and the balance deemed unsecured

e. can vote the full dollar amount of his c¢laim regardless
of what portion may be secured by collateral value, in
a Chapter 11

d. will always have a priority claim to the extent of the
under-secured balance

An unsecured c¢reditor 1in a Chapter 7 liquidation case will
not participate in distribution of funds unless

a. the creditor has been owed monies or has an allowed
elaim for at 1least 90 days prior to the filing of the
Petifion

b. the creditor has filed -] Proof of Claim with
appropriate documentations supporting it

Ca the debtor has scheduled the c¢reditor?'s eclaim’ as
undisputed and non-contingent

d. the Court finds that non-payment of the claim would
ereate irreparable injury to the holder of the eclainm

The office of the U. S. Trustee

a. appoints an Interim Trustee for the purpose of Chapter
7 case administration and ligquidation

b. prosecutes non-dischargeability complaints on behalf of
creditors

e. approves or objects to unsecured claims of creditors

d. values real estate for the purpose of determining
secured status

A non-dischargeability complaint for fraud,
misrepresentation, defaulcation, etec.

1. may be maintained by any creditor with respect to that
creditor's particular claim

2. may be maintained by a Trustee, as to all debt, if the
Trustee can show fraudulent intent of the debtor

3. compels the debtor to maintain the burden of proof as
to the non-existence of facts material to the allegation

L. may be maintained by any party in dinterest wup to 5
years after the filing of the Petition

2. 1, 2 & 4
b. 2, 3 & 4
c. 1 & 2
d. 1 & 3



17.

18.

19.

20.
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4 debtor can prevail in a complaint to avoid a judieial 1lien

al

bl
c-

d.

The
Code

to the extent that the Judieial 1lien impairs the
debtor's exemption eclaim

to the extent that the lien is preferential

to the extent that the judicial lien adversely affects
the debtor's ability to get a fresh start

both {a) and (b)

automatiec stay imposed by Section 362 of the Bankruptcy
will

stop a foreclosure proceeding

prevent a creditor in possession of assets of the
estate from disposing of same, in collection of debt

give a Chapter 11 debtor at lease some ecritically
needed time and "breathing space™

all of the above

A Chapter 11 debtor cannot

a.

b.
c.

d.

conduct its business without advance approval of the
office of the U.S. Trustee

obtain post-petition credit

dispose of assets except in the ordinary course of the
debtor's business

seek to assume an executory contract

The distribution of proceeds in a Chapter T «case will be

made

in accordance with the Code

to all secured creditors first, regardless of
collateral liquidation value, then to all other parties
pro rata

to all creditors who file Proofs of Claim regardless of
priority

in payment of secured, exemption and administrative
¢laims and other ¢laims in descending order of priority
to debtor in recognition of exemptions first, then to
all creditors, secured or unsecured, administrative or
ctherwise, regardless of priority, on a pro rata basis



Essay Question No. 1

Main Street Pet Shoppe, Inc. ("Main Street") is a
Massachusetts corporation doing business in Andover, MA and
Boston, MA.

Two years ago, in 1988, Main Street borrowed $100,000.00
from Bay Bank to purchase additional inventory, pay some of
its trade debt and install a sophisticated computer systenm
from "Miracle Joe, the Computer King®™. Miracle Joe arranged
a lease of the system for both steores and arranged for a
finaneing of the 1lease with XYZ Leasing Company. XYZ
purchased the system and leased it to Main Street with lease
terms calling for 36 equal payments of $3,000.00 per month
and a purchase option at the end of the term for $1.00.

The prinecipal officers of Main Street, Mr. Jones and Mr.
Smith seek your advise. They tell you that their cash flow
is awful, they c¢annot afford the computer system {which is
not performing according to plans and specifications anyway)
and they have accepted deposits from 27 consumers for
various animals that will cost Main Street approximately
$250.00 more per animal than origirally contemplated. In
your research, you find that Bay Bank only recorded a U.C.C.
Financing Statement with the Town Clerk in Andover ‘and
failed to record any U.C.C. Financing Statement with either
the Secretary of State or the City Clerk for the City of
Boston. This alleged security interest in all assets, in
favor of Bay Bank, is therefore subject to attack, as to
validity. Your clients now tell you that the landlord in
Andover has alleged a default for non-payment with respect
to their lease, the lease terms call for $£3.00 per square
foot to be paid monthly in advance and the lease has
approximately 5 years to go. The lease is greatly under
market value and your <clients also inform you that 80% of
their business is accomplished in the Boston store.

Finally, the Commonwealth of Massachusetts has just levied
the corporate bank account for failure to pay sales taxes in
the sum of $25,000.00

Mr. Jones and Mrs. Smith have personally guaranteed the note
in favor .of Bay Bank, which now has a balance in the sum of
$82,500.00 and the Bank has threatened to consider the note
in default for non-payment.

Your eclients would 1ike to stay in business and keep the
Boston store operating; they feel that there is a market for
the balance of the term of the lease in Andover and they
would like to renegotiate, if possible, the note to Bay
Bank. Additionally, the computer system 1s of no real value
and the Boston store can be operated with a cash register
and a simple ledger system for all bookkeeplng etc.

Advise your c¢lients as to the various alternatives
available, your recommendations as to course of action and
the results of the various recommendations you may give
them. Be sure to discuss the effect any particular action
may have on third parties (creditors or others).

-
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ESSAY QUESTIONS

In 1987, John Smith and Mary Jones, who were very friendly
and long time tennis partners, decided to purchase a home in
Andover, Massachusetts. The real estate market was at its
peak and they purchased a lovely colconial home on a one acre
lot for $425,000.00. John Smith had his own business (with
his partner, Sammy Sleaze) and came up with $50,000.00
towards the down payment. $25,000.00 came from John's own
personal checking account and the other $25,000.00 (unknown
to his partner) came from the partnership checking account.
Mary Jones put in $10,000.00 from her own savings account
towards the down payment and borrowed $40,000.00 from her
mother to make up her $50,000.00 share of the total
$100,000.00 cash down payment. John and Mary then borrowed
$325,000.00 from the ABC Mortgage Company to close their
purchase. '

John and Mary, whose friendship is still solid but somewhat
strained, come to see you in May 1991. They inform you that
the bank that holds the first mortgage on their colonial
home has elected to accelerate the mortgage debt and it
appears that John and Mary are presently six months in
arrears with respect to their mortgage payments of $1,852.00
per month. They further inform you that they have no real
intention of keeping the house, however, the house is no
longer quite so "lovely”, and it is now worth only about
$290,000.00, at best.

John's business appears to be in serious financial
difficulty and the partnership presently owes approximately
$75,000.00 in vendor debt and John and his partner have
seriously considered terminating the business. Mary, who
most recently was working for a local bank, has been laid
off and is otherwise unemployed. Just before she was laid
off, Mary suffered a work related injury and is about to
receive disability and worker’s compensation benefits. She
does not know exactly what they may amount to, in terms of
dollars.
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While John was watching his business (with his partner)
flounder, he decided to "protect” the one thing he was most
proud of: his thoroughbred horse named "Samantha". He
informs you that about six months ago, he "sold” Samantha to
his second cousin once removed, for the sum of $500.00. 1In
actuality, even though papers were passed between the seller
and buyer (relating to the horse transaction) the second
cousin once removed is actually "holding” the horse for John
and the horse is really worth approximately $25,000.00 on
the open market. As a result of repeated questioning by
you, Mary admits that she has approximately $60,000.00 of
accumulated pension and retirement funds which accumulated
some years ago when she was working as a coach for the
tennis association. Mary is forty-four years old. Mary's
mother wants her money back.

Neither John nor Mary have any objection to the filing of a
bankruptecy petition and seek your advice as to whether or
not a reorganization or a "straight” bankruptcy would be in
their best interest. Discuss the issues presented and
advise John and Mary as to their choices so that they can
make an informed decision.

Amalgamated Products Corp. ("APC”) is a Massachusetts

Corporation whose share holders are "Happy Harry”, ”"Sad Sam”

‘and "Mediocre Mike”. Each owns 33 1/3% of the outstanding

stock of this closely held corporation. Harry is the

president and treausurer, Sam is the clerk and Mike spends
most of his time at Bobby's Bar N'Grill offering investment
advice to any one who cares to listen. The corporation is

in the business of manufacturing display systems for various

types of businesses and these systems are used at trade
shows throughout the country. The corporation has both a
sales and administrative staff; the sales people are paid on
commission only and the administrative staff is paid
(barely) either fixed weekly salaries or wages.

About two years ago, Happy Barry was approached by the
company's hottest sales person who was about to close one of
their largest deals. However, the $300,000.00 sale would
require the company agreeing to be paid over a twelve month
period. WNeedless to say, the entire display system was
manufactured and shipped and $295,000.00 is still being
carried on the books as an account receivable due from the
customer. 10% of the sale ($30,000.00) is due to the sales
person as a commission. Only $500.00 of this has been paid,
however, the principals of the company acknowledge that
commissions are due upon acceptance by the company of the
sale.

Since this one sale represented a possibility of getting
into the "big leagques”, Harry, Sam and Mike went to their



local bank and arranged for the corporation to borrow
$300,000.00 for working capital. They personally signed
this loan, as guarantors. Unfortunately, it turns out that
Happy Harry was actually "Happy” for a particular reason: he
supported his alcchol and drug habit by "borrowing” funds
from the corporation, as needed. Over the past year, Harry
“borrowed” over $100,000.00. As a result, the Internal
Revenue Service and the Massachusetts Department of Revenue
are presently owed approximately $71,000.00 (total) and both
taxing authorities have contacted Harry and Sam as to the
possibility of payment and the potential for a 100% penalty
assessment.

RBarry, Sam and Mike come to your office and seek your
advice. Harry has beaten his alcochol and drug problem but
is now in the middle of a bitter divorce. Sad Sam could not
be any sadder, and Mediocre Mike wishes he never got
involved in this company. They alsc mention to you that the
corporation owes approximately $125,000.00 in regular vendor
debt and their relationship with their vendors is

excellent. They have informed you that if they could get
some "breathing” space and not have to deal with their-
present problems, they could turn the business around very
quickly and keep all of their current bills up to date.
Further, they feel that the company could be very profitable
in about six months and they could have smiles if they could
restructure the corporation’s debts.

How would you discuss their situation and what advice would
you give Harry, Sam and Mike. Remember, the bank took a
lien on all corporate collateral (the lien is perfectly
valid) and the bank perceives the value of all that
collateral to be significantly less than what the
corporation owes.



