
CIVIL PROCEDURE 
Mr. Martin 
December 9, 2013 Exam ID no. ----------------------

FINAL EXAMINATION 

This is an open book examination. You may use any materials which 
you have brought with you whether prepared by you or by others. Questions 
will be weighted in accordance with the amount of time suggested for each 
question. All questions are to be answered in one or more blue books. Tum 
in this white examination paper along with your blue book or blue books. 

Please write legibly, begin each question on a new page, and leave a 
margin on the left-hand side of the page. 

Use only your examination identification number to identify your blue 
book or blue books. Your exam ID number is the last six digits of your 
social security number followed by the numerals "59." Thus, if your social 
security number is 123-45-6789, you exam ID number will be 45678959. If 
you use more than one blue book, identify each one ("No. 1 of 2," "No. 2 of 
2," etc.), make sure that your exam ID number is on each one, and insert all 
others into the first blue book when you tum them in. 

The Federal Rules of Civil Procedure apply to all questions. You may 
assume, if relevant, that any American state has a longarm statute identical 
to that of Illinois which is printed at pp. 778 and 780 of your casebook. You 
may also assume that the courts of any American state follow the Federal 
Rules of Civil Procedure. 

THIS WHITE EXAM PAPER AND ALL BLUE BOOKS MUST BE 
RE:rt:JRNE::DAt t:HE .. END ·oF tHE EXAMINATION. LABEL ANY 
SCRAP BLUE BOOK WITH THE WORK 'SCRAP." 
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QUESTION ONE 
(suggested time: thirty minutes) 

Attorney Cecelia McStinger sued her former partners in the 24-lawyer 

firm of Sniff, Peck & Grubb. Suit was brought in federal court under Title 

VII of the federal Civil Rights Act. Cecelia alleged that she was forced out 

of the partnership because of conduct and attitudes that discriminated against 

her on the basis of sex. 

Because a law firm is a partnership (not a corporation), suit was 

brought against each of Cecelia's former partners. The defendant partners 

each filed a timely motion to dismiss for failure to state a claim upon which 

relief can be granted based on the argument that Title VII does not cover 

professional legal partnerships. Relying on Hishon v. King and Spaulding, 

467 U.S. 69 (1984), the district court denied these motions. 

ANSWER EACH OF THE FOLLOWING QUESTIONS 
"YES" OR "NO" WITH A BRIEF EXPLANATION. 
YOUR ONE-WORD ANSWER "YES" OR "NO" 
COUNTS AS FORTY PERCENT (40%) OF EACH 
QUESTION. YOUR BRIEF EXPLANATION COUNTS 
AS THE REMAINING SIXTY PERCENT (60%). 
WHERE APPROPRIATE, INCLUDE IN YOUR BRIEF 
EXPLANATION A CITATION TO THE RELEVANT 
FEDERAL RULE SECTION OR SUB-SECTION. 

· · .}. Can any of the defendant partners now move to dismiss for lack of 

subject matter jurisdiction? 

2. Can any of the defendant partners include in his or her answer the 

defense of lack of jurisdiction over the person? 

Sylvester Peck was the managing partner of Sniff, Peck & Grubb. 

Each year he asked every lawyer at the firm to write an evaluation of each of 

the other lawyers. Peck did not share these evaluations. He used them to fix 
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compensation levels and to determine which of the associate lawyers should 

become partners. 

Cecelia sought and obtained discovery of the evaluations. She had 

always thought of Walter J. Grubb, another senior partner, as a friend. 

Imagine her distress to read that Grubb described her as a "power-hungry 

butch lesbian," "openly hostile to males" who should for that reason "be 

confined to representing other angry females in the domestic relations 

practice." 

3. May Cecelia amend her Title VII complaint to add a claim for libel 

[tort claim based on written statement that is injurious to the reputation of 

another] against Walter J. Grubb? 

4. Must Cecelia amend her Title VII complaint to add a claim for 

libel against Grubb, or else forego this claim which might otherwise be 

brought later in a state court? 

5. Herbert Sniff, the greatly esteemed senior partner of Sniff, Peck & 

Grubb, was surprised to discover that Cecelia's evaluation described him as 

"brain-dead," "no longer able to practice at the level expected of a partner in 

SP&G," and "a malpractice hazard if he does anything but play golf with the 

older clients." May Sniff counterclaim for libel in Cecelia's Title VII suit? 

6. Must Sniff counterclaim for libel in Cecelia's Title VII suit, or else 

forego this claim which might otherwise be brought later in a state court? 

QUESTION TWO 
(suggested time: fifteen minutes) 

Explain the differences between the uses and functions of impleader, 

interpleader, and intervention. Give an example of each. 
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QUESTION THREE 
(suggested time: forty-five minutes) 

Veganburger Corp. ("Veganburger") of Vermont is in the business of 

franchising fast food restaurants in Vermont that specialize in vegan cuisine 

such as carrot burgers, soy cheese pizza, vegan chili, salads, and the like. 1 A 

franchise agreement with Veganburger entitles a restaurant owner (the 

franchisee) to use, for a fee, the "Vegan burger" name and logo, and to 

purvey food products supplied by Veganburger. Veganburger's franchise 

agreements all contain termination clauses which provide that any franchise 

may be cancelled at will by Veganburger if, in its sole judgment, the 

franchisee is not operating the restaurant satisfactorily. 

Amanda Marinara's Veganburger restaurant was cited by her town's 

health inspector for unsanitary conditions. Vegan burger thereupon 

terminated her franchise in accordance with the franchise agreement 

notwithstanding Amanda's protest that the violations were trivial and soon 

corrected. Amanda brought a class action suit in a Vermont state court on 

behalf of the class of all Vegan burger franchisees. The suit sought an 

injunction against enforcement of the termination clause on the grounds that 

its unlimited grant of discretion to Veganburger was unconscionable. 

Upon filing of the suit, the trial judge held a hearing to determine if 

the suit should be certified as-a class action pursuant to Vermont Rule of 

Civil Procedure 23, which is identical to Federal Rule 23. At the hearing, 

several franchisees opposed certification on the ground that they (and others 

like them) feared that, if the termination clause were invalidated, the entire 

franchise agreement might fall with it or that Veganburger might use other 

1 A "vegan" diet, as opposed to a vegetarian diet, eschews not only meat but also all food products of 
animal origin such as milk, eggs and cheese. 
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and more punitive measures to get rid of franchisees that it didn't like. The 

court rejected these arguments against certification, however, and certified 

the class under Rule 23(b)(2). Following a bench trial, the court ruled that 

the termination clause was not unconscionable and entered judgment for 

Veganburger. Amanda, lacking funds, did not appeal. 

A few months later Veganburger terminated the franchise of Emily 

Chutney, another franchisee, for adulterating the soy cheese with 

mozzarella. Insisting that this charge was false, Emily brought suit against 

Veganburger in Vermont state court. This suit sought an injunction against 

enforcement of the termination clause against Emily on the ground that the 

clause violated a Vermont statute prohibiting the termination of any 

franchise agreement except for "just cause." Emily had not received 

personal notice of, and was unaware of, Amanda's earlier lawsuit. 

Veganburger now moves to dismiss Emily's suit on the ground that it 

is precluded by the judgment in Amanda's earlier case. Discuss the issues 

raised by this motion, and assess the motion's chances of success. 

QUESTION FOUR 
(suggested time: forty-five minutes) 

Buster Klaxon, a citizen of Maine, was a businessman who owned the 

lar~est retail store . in Maine selling hunting and fishing. equipment 

exclusively. He had an idea for a new line of business that he thought might 

tum a profit. Buster decided that he might make money selling refrigerators 

during the months of January through March. He observed that his fellow 

Maine citizens liked to shop for out-of-season bargains such as Christmas 

decorations in January and winter boots in April. He thought that they 

would enjoy buying refrigerators in winter too. 
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Buster had seen an article in a national trade magazine about Polar 

Co., a manufacturer of small refrigerators in Alabama. The article said that 

Polar usually had refrigerators left over at the end of a year of production 

which it could not sell. 

Polar was a profitable company that had a good reputation in southern 

states which it had developed by marketing refrigerators through stores that 

sold hunting and fishing equipment in Alabama, Georgia, Florida, South 

Carolina and Mississippi. The customers bought small refrigerators for use 

in local hunting, fishing and vacation lodges. Polar introduced a "new, 

improved" model of refrigerator each year in the hopes of stimulating repeat 

sales. At the end of the year in December, unsold refrigerators of the old 

model were disposed of for their scrap metal value alone. 

Buster's plan was to buy the surplus refrigerators at a heavy discount 

from their normal wholesale price, ship them to Maine, and offer them to his 

hunting and fishing customers in Maine at a little below the price of 

competing models. 

When Buster approached Polar (by telephone) the company's officers 

were intrigued. Buster was careful not to explain the details of his plan to 

Polar. He insisted that he would buy the refrigerators "F.O.B." which meant 

that he would take title to them at Polar's warehouse in Alabama and arrange 

his own shipping, so that Polar could not copy his plan and take over the 

Maine market. Despite Buster's secretive manner Polar decided that, if 

Buster would pay, even at a reduced price Polar could make money by 

selling surplus refrigerators which would otherwise be scrapped. 

So the deal was made. Polar checked out Buster's credit references, 

which were good, and agreed to sell him the refrigerators on credit with 

payment to be made 60 days after shipment from Polar's warehouse. Polar 
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was experienced in making deals with retailers who resisted formal written 

contracts so, except for a few letters that went back and forth, the 

understanding was oral. 

At first the small refrigerators got a good reception m Maine. 

Customers loved the bargain price. All over Maine and even into New 

Hampshire word spread that Buster had something special. 

Problems, however, soon arose. lt turned out that Maine citizens liked 

to use the refrigerators when they did their cold weather snowmobiling and 

ice fishing. They wanted a small refrigerator that would keep their beer 

chilled without freezing it. But the refrigerators were not designed to resist 

extreme cold. Large numbers of customers returned their refrigerators to 

Buster's store, demanding refunds and complaining about their frozen beer. 

Buster complained to Polar that Polar's officers had told him, orally and in 

writing, that the refrigerators were designed to withstand extremes of 

temperature. Polar's officers replied that they were talking about hot 

weather, not cold weather. 

Polar refused to accept any returns from Buster. Buster stopped 

writing checks to Polar. The exchanges between Buster and Polar became 

more and more hostile. 

Polar sued Buster in a state court in Alabama for $100,000 unpaid by 

Buster to Polar. Polar sued in Alabama for two reasons: (l) it wanted the 

home field advantage-specifically it hoped for a jury of satisfied Alabama 

hunters and fishermen, not a jury of Maine folks who might know about the 

frozen beer; and (2) Alabama law recognizes and will enforce most oral 

contracts. Buster was properly served in Maine with process from the 

t Alabama state court. 
'• .... ....__..,/ 
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Two days after service of process upon Buster, Buster retained a 

lawyer in Alabama. You are that lawyer. Alabama's long arm statute is 

identical to that of Illinois which is printed at pp. 778 and 780 of your 

casebook. 

Formulate a strategy for forcing Polar to sue Buster in Maine. 

Identify the procedural steps that you will take to implement the strategy. 

Estimate your likelihood of success. 

QUESTION FIVE 
(suggested time: forty-five minutes) 

Mr. and Mrs. Malarkey bought a recreational vehicle called a Fat Boy 

made by the Overwaite Coach Co. ("Overwaite") of Overwaite, West 

Dakota. The Fat Boy was nothing but trouble. First the air conditioning 

wouldn't work. Then the pressurized water tank depressurized and the 

Malarkeys couldn't take their showers. The refrigerator wouldn't keep the 

ice frozen. The sofa bed jammed in the open position. The handle fell off 

the dishwasher. Every week, it seemed, the Malarkeys were taking the Fat 

Boy back to the dealership to have some new glitch fixed. Overwaite denied 

all responsibility for the defects. In addition, Overwaite's customer service 

representatives were surly and unresponsive. Finally the Malarkeys could 

take it no ··longer. They sued Overwaite in the United States District Court 

for the District of West Dakota under the federal Magnuson-Moss Warranty 

Act, 15 H.S.C. 2301 et seq. To their complaint they added West Dakota 

state law claims of negligence, strict product liability and breach of 

warranty. The state law claims are within the federal court's pendent (now 

called "supplemental") jurisdiction. A jury trial was demanded. 
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The Malarkeys thought that they should teach Overwaite a lesson 

about the consequences of poor customer relations. In addition to 

compensatory damages for breach of warranty of their state law and 

Magnuson-Moss Warranty Act claims, the Malarkeys sought punitive 

damages on their pendent negligence and strict product liability claims. 

Punitive damages in tort are available in all but four or five American 

states.2 Abolition or curtailment of punitive damages, especially in product 

liability actions, is high on the tort reform agenda that has been promoted for 

the past twenty years by American manufacturing and insurance interests. 

Economists argue that punitive damages are dysfunctional. The United 

States Supreme Court has found that there are constitutional Due Process 

limitations on the states' law authorizing punitive damages, although it 

hasn't said exactly what those limitations are. Several American 

jurisdictions have enacted legislation in recent years restricting punitive 

damages. One of these jurisdictions is West Dakota. 

In its 2008 Tort Reform and Insurance Act, West Dakota limited 

punitive damages to three times actual damages, imposed restrictions on 

discovery relating to defendants' net worth, and introduced the following 

special requirement: 

No claim for punitive damages shall be accepted in any 
court of this state until the plaintiff shall have filed in court. a 
statement on oath of facts which, if proven, would entitle the 
plaintiff to recover punitive damages, and the court shall have 
found that there is a reasonable basis for the plaintiffs claim. 

(Note that the requirement for a statement "on oath" means that a 

plaintiff can be prosecuted for perjury if he or she files a statement 

containing unfounded or exaggerated claims). 

2 Massachusetts is one of the exceptions. 
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(Note that the requirement for a statement "on oath" means that a 

plaintiff can be prosecuted for perjury if he or she files a statement 

containing unfounded or exaggerated claims). 

Mr. and Mrs. Malarkey have not filed this statement in the federal 

district court nor, on the facts set out above, can they do so. Overwaite 

moves to dismiss the Malarkeys' pendent state claims for want of this 

statement. The Malarkeys argue that the Court should deny this motion 

because the West Dakota statute amounts to a special pleading requirement 

that is contrary to F. R. Civ. P. Rules 8(a) (2), 8(a) (3) and 9(g). 

(The argument for Overwaite's motion to dismiss is a precursor to 

other arguments that lie down the road in this or other federal court cases in 

West Dakota, specifically that restrictions on discovery of defendants' net 

worth contravene F. R. Civ. P. Rule 26(b )(I), and that restrictions on awards 

of punitive damages abridge the right to trial by jury as guaranteed by the 

Seventh Amendment). 

How should this judge rule on Overwaite's motion to dismiss the 

Malarkeys' pendent state law claims? Why? 

END OF EXAMINATION 

REMEMBER, ALL BLUE BOOKS MUST BE TURNED IN. 
tills INCLtJb:Es 13LDE:Bd0Ks fHAfARE :ENTIRELY 
UNUSED, AND ALSO BLUE BOOKS USED AS SCRAP. 

LABEL ANY SCRAP BLUE BOOK WITH THE WORD, "SCRAP." 

REMEMBER, THIS WHITE EXAM PAPER MUST BE TURNED IN 
ALONG WITH YOUR BLUE BOOK OR BLUE BOOKS. 

CivproFINALfall20 13/Martin 
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