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MASSACHUSETTS SCHOOL OF LAW at ANDOVER


SYLLABUS for 

Gender, Sexual Orientation and the Law

Fall 2011


INSTRUCTOR:

Professor Mary Kilpatrick - Massachusetts School of Law
978.681.0800/ kilpatrick@mslaw.edu
 
Required Texts: 

· Rubenstein, Ball & Schacter, Cases and Materials on Sexual Orientation and the Law (4th ed. 2011).

· Additional readings may be distributed to incorporate recent developments in the field.

Please note that the 4th edition of the casebook is not due to be published until Sept. 1st.  I will be placing the readings for the first few weeks of class on reserve and posting them on TWEN.  Please complete the reading for the first class using the materials on reserve or downloading a copy from TWEN.  You will have to buy a casebook once the bookstore receives them from West.  Do not buy a 3rd edition of the book – many changes in the law have taken place since the 3rd edition was published.
COURSE DESCRIPTION:

This course covers one of the most dynamic areas of law over the past two decades: how the legal system regulates gender identity and sexual orientation.  The course will examine the manner in which the state regulates sexuality, gender, gender roles, and sexual orientation in a variety of substantive legal areas including criminal law, family law, anti-discrimination law, and constitutional law.  Many areas covered by the course involve significant ongoing legal disputes, including transgender rights, same-sex marriage, and military service.  Thus, the course provides and opportunity to look at the intersection between law and politics over the course of a new legal movement.

COURSE OBJECTIVES:

This course has three goals.  First, the course will examine how United States law regulates gender identity and sexual orientation.  Accordingly, we will analyze judicial opinions, statutes, and articles dealing with the due process clause, the equal protection clause, the free speech clause, antidiscrimination law, and marriage and parenting laws. Second, we will seek to understand how law is shaped by public perception of sexual orientation and gender and in turn affects perceptions of gender and sexual orientation by examining material on the history and philosophy of sexual orientation and the law.  Finally, we will examine the impact of the law on GLBT people by analyzing non-legal materials that place the law in the context.

COURSE REQUIREMENTS:

This class depends on your active engagement.  To promote your engagement, the following ground rules will apply:

· This class deals with controversial subjects.  All views are welcomed, especially those that challenge pro-gay positions.  Constructive disagreement is encouraged.  In this regard, class participants agree to listen to each other and treat each other with respect.

· Attendance is required.  If you must miss class, please let me know in advance.  

· Class participation is also required.  Students are expected to be prepared for class.
· If necessary law school rules on attendance and participation will be enforced.

GRADES:

Grades will be determined based on an open-book final exam given during the regular exam period.

READING ASSIGNMENTS:

All page numbers refer to Rubenstein, Ball & Schacter, Cases and Materials on Sexual

Orientation and the Law (4th ed. 2011). I may distribute additional cases and materials in class or via

email.

1.  Foundations

Tuesday, 8/2 

What is Sexual Orientation?

1-26

Thursday, 8/25
Identity and History
27-69
Tuesday, 8/30

Before Stonewall  video
Thursday, 9/1

 What is Sex? What is Gender?

70-97

2.  Sexuality and Liberty

Tuesday, 9/6

 Sodomy Laws

98-133; Perkins v. North Carolina, 234 F. Supp. 333 (W.D.N.C. 1964).
Thursday, 9/8

 Lawrence v. Texas
133-175; prepare chart on page 163-164
3.  Sexual Identity and Equality

Tuesday, 9/13 

Interpetations of Lawrence




176-212

Thursday, 9/15 
Level of Scrutiny Debate 
212-241
Tuesday, 9/20

Romer v. Evans
241-282
Thursday, 9/22 
Sex Discrimination Argument
282-299
4.  Sexual Identity and Free Speech

Tuesday, 9/27

Pro-Gay Speech



300-348
Thursday, 9/29
Anti-Gay Speech
348-410
5.  Working

Tuesday, 10/4 

Sexual Orientation & Title VII




411-467
Thursday, 10/6
Sexual Orientation, Gender Identity, & Title IV




467-507
Tuesday, 10/11 
The Military



507-535
Thursday, 10/13
Teachers
535-563
6.  Coupling

Tuesday, 10/18
Loving v. Virginia




564-594
Thursday, 10/20 
Goodridge and the Debate over Marriage
594-604; 687-703
Tuesday, 10/25
Post-Goodridge Cases and Controversies




604-620
Thursday, 10/27 
Domestic Partnership and Civil Unions




620-640

Tuesday, 11/1 

Proposition 8 and Aftermath




640-659

Thursday, 11/3 
Interstate Recognition




659-687
7.  Parenting

Tuesday, 11/8 

Different-Sex Parents

704-741
Thursday, 11/10 
Adoptions

742-776

Tuesday, 11/15 
Births

777-?
Thursday, 11/17 
Dissolutions




??

Tuesday, 11/22 
Issues impacting the Trans Community



Reading TBA

Thursday, 11/24 
Thanksgiving 
Tuesday, 11/29  
After Stonewall video
Thursday, 12/1
Wrap-up and Review
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