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MEMORANDUM

To:

Junior Partner

From:

Supervising Attorney

Date:

January 20, 2010

RE:

Maggie Jones; new client intake

Today I met with a potential client, Maggie Jones, who relayed to me the following facts: 
Maggie Jones is 50 years old and has a 17 year old son (Ryan). On December 23, 2009,  Ms. Jones was getting ready to leave for work (Ms. Jones is a tax accountant and works in Boston) when her son approached her and told her that his friend, Jake, could not drive him to school because it was snowing and his mother would not let him drive the car in the heavy snow. 

Ms. Jones was running late for work but agreed to take Ryan to school. Since Ms. Jones was running late she agreed to let Ryan drive while she made some phone calls. Ryan had just received his license about 3 months prior to December 23, 2009. Ryan was driving the car with Ms. Jones in the passenger seat (talking on the phone) when their car smashed into the rear end of Mr. Thomas Hoff’s Subaru.  

Ms. Jones agrees that she was pre-occupied with her phone call and didn’t witness the accident. However, when she asked Ryan, immediately following the crash, “what happened”, Ryan told her that he was texting his girlfriend telling her he would be at school in 10 minutes and didn’t see the car in front of him stop. Police did arrive at the scene and Ryan was issued a citation for reckless driving.
As a result of the accident Mr. Hoff, who is a Wilmington Police Officer, suffered severe soft tissue injury to his back, a fractured vertebrae, and a broken nose from hitting his face on the steering wheel. Mr. Hoff was transported to the hospital, from the scene of the accident, by ambulance where he was treated for his injuries. He is currently undergoing physical therapy and is still not able to return to work. Because of the nature of the injuries it is unclear, at this time, when he will be able to return to work. It is possible that the pain he is experiencing, due to his back injury, will be permanent.
Due to her spotless driving record Ms. Jones only carries the minimum amount of insurance required by state law. Those amounts are as follows:

	Under Massachusetts auto insurance laws, you must purchase at least the following coverage for every vehicle:
	[image: image2.png]




	Required Coverage
Liability:
Bodily Injury
Property Damage
Uninsured Motorist Bodily Injury
(Can be waived in writing)
Underinsured Motorist Bodily Injury
(Can be waived in writing)
PIP (Personal Injury protection)
(Can be waived in writing)
	State Minimum Limits

$20,000/$40,000
$5,000
$20,000/$40,000

$20,000/$40,000

$8,000
	


Given the extent of the injuries sustained by Mr. Hoff, Ms. Jones is certain that his damages will exceed her policy limits. She wants to know if she is liable for the damages, above the policy limits, given that she was not driving the vehicle and did not cause the accident.
Supreme Judicial Court of Massachusetts, Bristol.
FOLEY
v.
HURLEY.
Nov. 27, 1934

Action of tort by Elizabeth Foley against Andrew C. Hurley.   From an order of the appellate division dismissing a report from a judge of the district court who found for the defendant, plaintiff appeals.
Affirmed.
Appeal from Third District Court of Bristol; Doran, Judge.*354 F. Vera and A. P. Doyle, both of New Bedford, for appellant.
O'Brien & Bentley, of New Bedford, for appellee.
DONAHUE, Justice.
The plaintiff was riding on the front seat of her automobile beside her minor son who was operating it when it came into collision with the automobile of the defendant. She seeks to recover in this action for personal injuries and for damage to her automobile. The case was tried in the Third district court of Bristol. There was evidence that at the time of the collision the plaintiff and *355 her son were on their way to the New Bedford High School where the son was to attend classes, that the son had permission to use the automobile for the purpose of going to the school, that the plaintiff went for the purpose of driving the automobile back to her home and that she gave her son no directions or instructions as to his operation of the automobile or the route he was to follow.
The trial judge found that the plaintiff's son and the defendant were both negligent, and the propriety of those findings is not now questioned. He also found as a fact that her son was the agent of the plaintiff, that she had the right to control the operation of the automobile and that its operation at the time of the collision was in furtherance of a purpose in which the plaintiff was an interested party. He found for the defendant. The appellate division ordered the report dismissed.
The essential question here presented is whether the finding that the plaintiff's son was her agent in the operation of her automobile was warranted by the evidence. If he was, the fact that he was operating negligently at the time of the collision would bar the plaintiff's recovery from the defendant.     Bullard v. Boston Elevated Railway Co., 226 Mass. 262, 266, 115 N. E. 294.
The only evidence as to the reason why the son was operating the automobile was that he had his mother's permission to use it for the purpose of going to the school. This did not require the trial judge to find that there was a loan or a bailment of the automobile or other arrangement whereby the mother gave up the right to control the operation of the vehicle on the trip from their home to the school. The permission given as it appears in the record was not to use the automobile generally or when the mother was not present. We do not think it can be said that the trial judge was not warranted in finding that so far as anything was said about the son's use of the vehicle on the day in question it amounted to no more than the giving of permission to the son to drive to the school with the mother riding in it with him.
[1]
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[5] Ownership of an automobile gives its owner the right to *356 control its operation.  He may temporarily part with that right by making a loan or a bailment of the vehicle or by a surrender or abandonment of the right to control its operation.  It was here a question of fact whether or not the plaintiff retained the right to control the operation of the automobile while it was being driven to the school by her son.  The fact that she gave no directions as to its operation or as to the route does not have a controlling influence in deciding that question.  There is nothing to show that up to the time the collision was imminent any circumstances appeared which called for her exercise of the power of control.  The test of the existence of the relationship of principal and agent is the right to control and not the actual exercise of control by the principal.   Khoury v. Edison Electric Illuminating Co., 265 Mass. 236, 238, 164 N. E. 77, 60 A. L. R. 1159; Reardon v. Coleman Bros., Inc., 277 Mass. 319, 322, 178 N. E. 638; Marsh v. Beraldi, 260 Mass. 225, 231, 157 N. E. 347.   We think that the trial judge was here justified in finding as a fact that the right of the plaintiff, as owner, to control the operation of her automobile had not been given up by her.  When the owner of an automobile is riding in it while another is driving, in the absence of controlling evidence to the contrary, the inference is warranted that the owner has retained the right to control its operation.     Wheeler v. Darmochwat, 280 Mass. 553, 557, 558, 183 N. E. 55, and cases cited; **4Commonwealth v. Sherman, 191 Mass. 439, 78 N. E. 98; Gochee v. Wagner, 257 N. Y. 344, 178 N. E. 553; Smith v. Wells, 326 Mo. 525, 31 S.W.(2D) 1014.   There was not here such contrary evidence as to prevent the trial judge drawing that inference which was aided by the fact of the relationship of parent and minor child.   Peabody v. Haverhill, Georgetown & Danvers Street Railway Co., 200 Mass. 277, 280, 85 N. E. 1051.
[6] The finding that the plaintiff's son was her agent in the operation of the automobile at the time of the collision with the further finding that he was negligent required the finding for the defendant.
Order dismissing report affirmed.
Appeals Court of Massachusetts,
Berkshire.
Shauna DeLUCA & othersFN1
FN1. Carol and Ricardo DeLuca, Shauna's parents, as next friends.
v.
Virginia E. CLEARY.
No. 97-P-1978.
Argued Jan. 7, 1999.
Decided June 2, 1999.
Further Appellate Review Denied July 26, 1999.
Passenger who was injured while riding in automobile driven by 16-year-old motorist who had only learner's permit, but who had been left alone by mother with automobile and spare key, brought action along with her parents against motorist's mother. The Superior Court Department, Berkshire County, Constance M. Sweeney, J., denied passenger's motion to amend complaint, and following trial, the Superior Court Department, Francis X. Spina, J., directed verdict on vicarious liability claim and entered judgment on jury verdict for mother. Passenger appealed, and the Appeals Court, Lenk, J., held that: (1) passenger failed to show that agency relationship existed between motorist and her mother, or that mother had granted motorist actual or apparent authority to invite passenger for a ride, as required to hold mother vicariously liable, and (2) allegations failed to state claim against mother for negligently making automobile accessible to an unfit driver.
Affirmed.
 Robert A. Monteleone, Jr., Pittsfield, for the plaintiffs.
Paul M. Vrabel, Adams, for the defendant.
Present: KASS, KAPLAN, & LENK, JJ.
LENK, J.
The defendant Virginia Cleary and her husband William Greenspon are the parents of Amy Greenspon who, on August 6, 1994, was sixteen years old. The family lived in a rural area near Lenox, Massachusetts, and Amy was home from school for the summer. Amy was scheduled to complete her summer jobs by August 5, then travel via bus and ferry on August 7 to visit with a friend in Nantucket until August 13. Her parents allowed Amy to stay by herself for two days at the family home while she finished work and they left on August 3 for a ten-day vacation in Maine. Food was provided for Amy and arrangements were made for her transportation needs in her parents' absence. Her parents drove one car to Maine and left *51 the mother's car in the driveway, unlocked and with the spare key under a floormat. Amy had a learner's permit, liked to drive and, on occasion, had previously driven her mother's car but only in the company of a parent, and knew where the car's spare key was kept.
Amy did not have her mother's permission to drive the car while her parents were away. She did so anyway on August 5 and 6, each time without her mother's prior knowledge or consent. On August 6, 1994, Amy was in an accident in which she and her passenger, the plaintiff Shauna DeLuca, were injured.
DeLuca brought suit in three counts, alleging in count I negligence against Amy, in count II alleging that Cleary “through herself, her agent, employee, or by a person [for] whom she was legally responsible negligently and carelessly operated her motor vehicle [so] as to cause it to collide with another motor vehicle,” and alleging in count III that Cleary “negligently entrusted the motor vehicle to her minor daughter, whom she knew or should have known to be incompetent or unfit to use it safely.” After some discovery, DeLuca moved to amend her complaint to add count IV against Cleary, alleging that “[o]n or about August 6, 1994, the defendant, Virginia Cleary, negligently left her 16 year old daughter home alone, with access to her 1986 Toyota Tercel, in light of her daughter's minor age and incompetence to operate a motor vehicle.” The motion to amend was denied without prejudice, the judge noting that she “seriously question[ed] whether the proposed amendment states a cause of action.”
So matters stood until trial before a different judge, when DeLuca renewed her motion to amend, relying in part upon Poskus v. Lombardo's of Randolph, Inc.,
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 423 Mass. 637, 670 N.E.2d 383 (1996), decided several months before trial. The motion was denied and the case went to trial before a jury on counts II and III.FN2 The trial judge directed a verdict on count II (vicarious liability) in favor of Cleary, and count III (negligent entrustment) was thereafter submitted to the jury which, in answer to special verdict questions, found that Cleary had not given Amy **1029 general or specific permission to use her car at the time of the accident.
FN2. A default judgment entered against Amy Greenspon on count I for failure to answer interrogatories and a judgment upon an assessment of damages in the amount of $58,000 was entered against her. There is no appeal from this, nor does DeLuca appeal from the judgment for Cleary on count III.
 *52 On appeal, DeLuca argues that the first judge erred in denying her motion to amend the complaint, that the trial judge erred in denying her renewed motion to amend the complaint, and that the trial judge erred in directing a verdict on count II of her complaint. These asserted errors really boil down to one: whether the plaintiff stated a cognizable claim against Cleary for negligence, not in Cleary's capacity as parent of a wrongdoing child, but as a motor vehicle owner with an ordinary duty of due care and liability for the foreseeable consequences of her actions. The plaintiff contends that, after Poskus, such a claim is viable and that she both impliedly asserted it in count II and sought unsuccessfully to assert it in her proposed count IV. Hence, she argues, it was error to direct a verdict on count II and to deny her motion to add count IV.
[1] DeLuca's claim of error as to count II is readily answered. In the joint pretrial memorandum of the parties, the plaintiff conceded that the sole theory of liability on which count II was predicated is G.L. c. 231, § 85A, i.e., vicarious liability. She was bound by this stipulation, from which she did not seek to be relieved at trial and on which the judge could rightly rely. There was insufficient evidence establishing the requisites of such a claim, i.e., an agency relationship between mother and daughter or that Amy had actual or apparent authority from her mother to invite the plaintiff for a ride in her mother's car. The plaintiff conceded as much at the close of her case, but belatedly attempted to fend off the motion for directed verdict by contending that count II was viable because “susceptible to a Poskus type argument.” In view of the pretrial stipulation and the judge's denial of her renewed motion to add count IV which she argued was Poskus-based, there was no error in directing out count II.
[2]
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[3] We turn then to whether DeLuca's proposed count IV states a viable claim. Cleary contends that count IV in reality unsuccessfully attempts to state a claim of negligent parental supervision. “A parent has a duty to exercise reasonable care to prevent his minor child from intentionally or negligently inflicting harm on others, where the parent knows or should know of the child's propensity for a particular type of harmful conduct and has the opportunity to take reasonable corrective measures.” Alioto v. Marnell,
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 402 Mass. 36, 38, 520 N.E.2d 1284 (1988), citing Caldwell v. Zaher,
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 344 Mass. 590, 592, 183 N.E.2d 706 (1962). We agree that such a claim would not succeed here, the plaintiff having acknowledged that, had *53 the amendment been allowed, the evidence would have been the same. She alleged no facts and introduced no evidence that Amy had ever used the car or the spare key without Cleary's permission or without Cleary's knowledge that she had done so or had a propensity to do so.FN3 See Watson v. Salvoni,
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 27 Mass.App.Ct. 735, 542 N.E.2d 1041 (1989).
FN3. DeLuca calls attention to evidence that three years prior to the accident Amy had a disciplinary problem at school (leaving without permission) and that she may have used marijuana and/or alcohol in the past. There was no evidence, however, of prior disciplinary problems involving the use of motor vehicles nor was there evidence that alcohol or drugs played any role in the August 6 accident. Accordingly, such evidence would be insufficient to prove the requisite propensity for negligent or reckless behavior harmful to others, particularly in connection with the use of a motor vehicle.
The plaintiff, however, denies that count IV states a claim for negligent parental supervision. Rather, she contends that the parent-child relationship is irrelevant to her general negligence claim that Cleary, as a car owner, violated her ordinary duty of due care by making the car accessible to an unfit driver and that it was reasonably foreseeable that this driver would operate the car and likely harm others. She relies on the authority of Poskus for this theory of liability.
In Poskus, the plaintiff was a police officer injured while pursuing on foot a car thief who resisted arrest after leaving the car he had stolen and driven from the defendant's valet parking service. In Poskus, the Supreme Judicial Court reconsidered the reasoning of a line of cases involving motor vehicles left unattended with keys in the ignition which are stolen and then injure **1030 third persons. Finding unpersuasive the reasoning which had resulted in such cases being a narrow exception to the general rule that liability may be imposed upon one who negligently fails to guard against the consequences of reasonably foreseeable criminal conduct, the court stated that in certain situations where a person makes the theft of a motor vehicle possible, the question of reasonable foreseeability of harm to third persons by the thief's operation of the vehicle would be for the trier of fact. Poskus,
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 423 Mass. at 640, 670 N.E.2d 383. In Poskus, summary judgment for the defendant restaurant was nonetheless affirmed because the reasonably foreseeable risk of harm to others created by the defendant's negligence did not include harm caused when the thief resisted arrest, at least where that harm did not occur during flight from the scene of the theft. Ibid.
[4] The circumstances described in Poskus are quite unlike those *54 presented here. Still, DeLuca contends that Cleary as a car owner would be liable under Poskus for harm to third persons resulting from the unauthorized use of her car by neighbors or strangers, and that it would be unjust were the result different solely because the unauthorized user is her daughter. Even if we accept DeLuca's hypothesis for the sake of argument (one as to which we entertain some doubt), we think that in the situation of putative parental liability for the wrongful acts of a minor child, Poskus should not control. As the court noted in Poskus, “[t]here must be limits to the scope or definition of reasonable foreseeability based on considerations of policy and pragmatic judgment.” Ibid. A minor child residing with her parents will likely always have access to motor vehicles owned by them. Because family members invariably know family and household information, minors will know how to find the car keys as easily as they would the matches or the checkbook. It would be a socially undesirable result to impose tort liability on a motor vehicle owning parent who, as here, merely leaves accessible to her minor child a motor vehicle, without knowledge or reason to know of the child's propensity to use the vehicle without permission. To permit liability to be imposed in these circumstances would constitute a substantial extension of the rule set forth in Poskus, a course we decline to adopt. “A contrary holding would go far toward exposing parents to liability for the torts of their children solely because of their parenthood.” DePasquale v. Dello Russo,
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 349 Mass. 655, 659, 212 N.E.2d 237 (1965). There was no error in denying the plaintiff's motion to amend her complaint for amendment would have been futile.
Judgment affirmed.
Mass.App.Ct.,1999.
DeLuca v. Cleary
47 Mass.App.Ct. 50, 710 N.E.2d 1027
END OF DOCUMENT
M.G.L.A. 231 § 85A

Massachusetts General Laws Annotated Currentness
Part III. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)


Title II
. Actions and Proceedings Therein (Ch. 223-236)


Chapter 231
. Pleading and Practice (Refs & Annos)
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§ 85A. Prima facie evidence of owner's responsibility for operation of motor vehicle
In all actions to recover damages for injuries to the person or to property or for the death of a person, arising out of an accident or collision in which a motor vehicle was involved, evidence that at the time of such accident or collision it was registered in the name of the defendant as owner shall be prima facie evidence that it was then being operated by and under the control of a person for whose conduct the defendant was legally responsible, and absence of such responsibility shall be an affirmative defence to be set up in the answer and proved by the defendant.

HISTORICAL AND STATUTORY NOTES

2000 Main Volume

St.1928, c. 317, § 1.

Massachusetts Appellate Division, District Court Department, Northern District.
Karen BOUCHER FN1
FN1. Formerly known as Karen Archambault.
v.
LOWELL AUTOMATIC TRANSMISSION and others.FN2
FN2. John M. Crider and Third-Party Defendant Brian Boucher.
No. 9722.
Heard May 16, 2001.
Opinion Certified Aug. 8, 2001.

In Lowell Division, Curtin, J., No. 9911-CV-1161.George C. Malonis, Dracut, MA, for Plaintiff.
Lawrence F. Boyle, Morrison, Mahoney & Miller, Boston, MA, for Defendants.
Before MERRICK, P.J., COVEN and WRIGHT, JJ.
COVEN, J.
*1 This is a motor vehicle tort action to recover for personal injuries sustained by the plaintiff as a passenger in her husband's car when it was struck from the rear by a truck driven by defendant John Crider (“Crider”). Following a jury verdict and the entry of judgment for the defendants, the plaintiff filed this Dist./Mun. Cts. R.A.D.A. 8C appeal to present the following issues: (1) whether the trial judge erred by failing to instruct the jury properly on the concept of joint and several liability, (2) whether the verdict slip prepared by the court and presented to the jury without a special question on joint and several liability was erroneous, and (3) whether the jury's verdict was against the weight of the evidence.
The record indicates that the motor vehicle accident in question occurred on June 18, 1996. As noted, the plaintiff was a passenger in a vehicle operated by her husband, and defendant Crider was driving a tow truck in the course of his employment with defendant Lowell Automatic Transmission, the owner of the truck. According to the plaintiff, she and her husband were traveling up a road with a small incline when her husband slowed to avoid children playing near the road. The plaintiff testified that their vehicle was then rear-ended by defendant Crider's tow truck, which had “raced up” behind them. The plaintiff could not remember whether her husband “let up off the gas” or “put on the brake.” She did recall that prior to the collision, she saw a child's head in between two cars on the right side of the road.
Defendant Crider testified that he and the plaintiff's husband were driving approximately eight to fifteen miles per hour, and that the plaintiff's husband did not just slow down, but “dead stopped” in the street. Crider did not see any children in the area. A neutral witness testified that she saw the accident and did not see any children. The plaintiff commenced suit against Crider and his employer. The plaintiff's husband was also named in the suit, but the plaintiff settled that claim before trial for a nominal amount.
During the charge conference, the judge stated that the joint tortfeasor statute did not apply because the plaintiff's husband was no longer a party in the case. The judge instructed the jury on negligence, and prepared a verdict slip that asked three questions. Only the first two questions are relevant on this appeal. Question 1 stated: “Was the defendant negligent?” Question 2, which was to be answered only if the jury's response to question 1 was “yes,” stated: “Was the defendant's negligence a substantial factor in plaintiff's injuries?”
*2 Plaintiff's counsel objected during the charge conference to the words “substantial factor,” arguing that under joint tortfeasor law, a plaintiff needed to prove only that the defendant was one (1%) percent negligent to prevail. Plaintiff's counsel did not, however, submit any preferred instruction in writing. The jury answered question 1 in the affirmative, question 2 in the negative, and returned a verdict for the defendants.
[2] 1. The principles of joint and several liability allow a plaintiff to sue any one or all tortfeasors who have caused plaintiff's injuries.FN3 “[I]f two or more wrongdoers negligently contribute to the personal injury of another by their several acts, which operate concurrently, so that in effect the damages suffered are rendered inseparable, they are jointly and severally liable.” Chase v. Roy,
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 363 Mass. 402, 405, 294 N.E.2d 336 (1973). Prior to trial, however, the case against the alleged joint tortfeasor, the plaintiff's husband, had been settled. The introductory statement read to the jury at the beginning of trial included only Crider and Lowell Automatic Transmission Co., the remaining defendants. While the plaintiff argues that the trial judge did not instruct the jury on joint and several liability, the judge addressed issues presented by multiple tortfeasors and used language consistent with controlling statutes.FN4 The judge's instructions to the jury included the following:
FN3. The tort statutes relied upon by the parties are G.L. c. 231B, § 3(e), c. 231B, § 4(a) and c. 231, § 85. Section 3(e) of G.L. c. 231B provides: “The recovery of a judgment for an injury against one tortfeasor shall not of itself discharge the other tortfeasors from liability for the injury unless the judgment is satisfied. The satisfaction of the judgment shall not impair any right of contribution.” Section 4(a) of G.L. c. 231B states: “When a release or covenant not to sue or not to enforce judgment is given in good faith to one of two or more persons liable in tort for the same injury, it shall not discharge any of the other tortfeasors from liability for the injury unless it terms so provide; but it shall reduce the claim against the others to the extent of any amount stipulated by the release or the covenant, or in the amount of the consideration paid for it, whichever is the greater.” Section 85 of G.L. c. 231 provides that contributory negligence is no automatic bar to recovery, and deals with special verdicts or findings of fact as to percentages of fault and corresponding reductions in damages.
FN4. Massachusetts R. Civ. P. 51(b) states: “At the close of the evidence or at such earlier time during the trial as the court reasonably directs, any party may file written requests that the court instruct the jury on the law as set forth in the requests.” Note 12 to Rule 51 states: “Notwithstanding the rule that requests for instructions must be in writing before closing arguments unless special leave is given, a party is entitled to an adequate charge on the controlling issues of a case, and where attention is properly directed to an omission and it is not remedied, an exception may be sustained if necessary to render substantial justice.” Plaintiff's counsel objected to the court's verdict slip on the ground that the words “proximate cause” should have been used instead of “substantial factor.” The plaintiff did not present any written proposals for changes to the trial judge.
“An accident can have several causes. A defendant will be liable if its conduct was the cause of the accident, regardless of the fact that other persons or parties may have been at fault as well. A negligent defendant is not relieved of liability just because another's negligence might also be a factor in causing the injury. A plaintiff may recover the full amount of damages for injuries that the defendant's negligence was a substantial factor in causing, even if the concurrent negligence of others contributed to the accident.”
[3] The essence of the plaintiff's argument is that because this was a joint tort situation, percentages of negligence are relevant and plaintiff only needed to prove that Crider was one (1%) percent negligent to prevail. Comparative negligence, however, is not to be confused with the concept of joint tortfeasors. The comparative negligence statute provides for the comparison of plaintiff's negligence to that of anyone else against whom recovery is sought. See G.L. c. 231, § 85. When comparative negligence is applied, the plaintiff is precluded from recovering any damages when his/her negligence is greater than the defendant's negligence. Rolanti v. Boston Edison Corp.,
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 33 Mass.App.Ct. 516, 603 N.E.2d 211. 531-532 (1992). The law of joint and several liability does not include an apportionment of liability as does the comparative negligence statute. See Mitchell v. Hastings and Koch Enterprises, Inc.,
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 38 Mass.App.Ct. 271, 280, 647 N.E.2d 78 (1995)(comparative negligence is irrelevant to the apportionment of damages among joint tortfeasors).
* In a negligence case, it is sufficient to use the phrase “substantial factor” when giving an instruction on proximate cause. O'Connor v. Raymark Industries, Inc.,
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 401 Mass. 586, 592, 518 N.E.2d 510 (1988); Tritsch v. Boston Edison Co.,
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 363 Mass. 179, 182, 293 N.E.2d 264 (1973); Mastaby v. Central Hospital, Inc.,
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 34 Mass.App.Ct. 942 n. 3, 613 N.E.2d 123 (1993). Contrary to the plaintiff's contention, the trial judge did advise the jury that there could be a number of different factors which may combine to create liability. The jury was not lead to believe that the plaintiff had the burden of proving either that the defendant was more culpable than plaintiff's husband, or “but for” causation. The language requiring the jury to determine if the defendant's acts were a substantial factor in causing the plaintiff's injuries is appropriate even in cases where “the concurrent negligence of others contributed to the incident.” Delicata v. Bourlesses,
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 9 Mass.App.Ct. 713, 720, 404 N.E.2d 667 (1980). See also O'Connor v. Raymark Industries, Inc., supra
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 at 591, 518 N.E.2d 510.
2. Because the trial judge's instruction to the jury that the defendant had to be a substantial factor in causing the plaintiff's injuries was proper, the trial judge did not err when she included this language in the jury verdict slip. We note in this regard that it is within the trial judge's broad discretion to decide whether Mass. R. Civ. P. 49 special verdicts and interrogatories will even be submitted to the jury, Terrio v. McDonough,
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 16 Mass.App.Ct. 163, 177, 450 N.E.2d 190 (1983), and to determine the “nature, scope and form” of any special questions so submitted. Draghetti v. Chmielewski,
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 416 Mass. 808, 818, 626 N.E.2d 862 (1994); Price v. Cole,
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 31 Mass.App.Ct. 1, 5, 574 N.E.2d 403 (1991).
[7]
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[8] 3. A finding of negligence alone does not entitle a plaintiff to recover from the defendant. In a negligence action, the plaintiff has the burden of establishing, by a preponderance of the evidence, the existence of a causal connection between the defendant's actions (or inactions) and the plaintiff's injury. Glicklich v. Spievack,
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 16 Mass.App.Ct. 488, 492, 452 N.E.2d 287 (1983); Bui v. Vazquez,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=524&FindType=Y&SerialNum=1999036531"
 1999 Mass.App. Div. 5. Although the jury decided in this case that the defendant was negligent, the plaintiff had the additional burden of proving that her injuries resulted from the defendant's negligence rather than from some other cause. See Chase v. Roy, supra
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 at 408, 294 N.E.2d 336 (jury could have found that although one tortfeasor was negligent, that negligence did not result in any injuries to plaintiff and that injuries resulted solely from negligence of other tortfeasor).
[10] While the jury may have found the defendant to have been negligent, the jury was not required to believe that such negligence was a substantial factor in causing the plaintiff's injuries. Although the plaintiff argues that she is entitled to judgment as a matter of law because the jury was confused and their verdict was inconsistent, “the grant or denial of a motion for a new trial on the ground that the verdict is against the weight of the evidence rests in the discretion of the judge.” Robertson v. Gaston Snow & Ely Bartlett,
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 404 Mass. 515, 520, 536 N.E.2d 344 (1989), quoting from Bergdoll v.. Suprynowicz,
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 359 Mass. 173, 175, 268 N.E.2d 362 (1971). Such a motion should be granted only when the verdict is so greatly against the weight of the evidence that it causes the trial judge to believe that the verdict was not due to a careful consideration of the evidence, but was instead a product of bias or prejudice. Turnpike Motors, Inc. v. Newbury Group, Inc.,
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 413 Mass. 119, 127, 596 N.E.2d 989 (1992). There is nothing in the record to indicate that the jury failed to consider carefully the evidence introduced at trial and the respective burdens of the parties.
*4 Appeal dismissed.
So ordered.
Mass.App.Div.,2001.
Boucher v. Lowell Automatic Transmission
Not Reported in N.E.2d, 2001 Mass.App.Div. 176, 2001 WL 920693 (Mass.App.Div.)
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Supreme Judicial Court of Massachusetts, Norfolk.
FIELD
v.
EVANS.
Jan. 17, 1928.
Report from Superior Court, Norfolk County; J. D. McLaughlin, Judge.
Action by Blanche P. Field against Mary T. Evans. Verdict for defendant . On report from the Superior Court. Judgment for defendant.
1. Master and servant k301(1)-Automobile owner is not responsible for driver's negligence, unless driver is servant acting within scope of employment.
Owner of automobile is not responsible for negligent act of driver, unless driver is owner's servant or agent, acting within the scope of his authority arising from such employment, or unless his act is subsequently ratified.
2. Master and servant k301(1)-Agency of child, driving parent's automobile, is not established from fact of relationship.
Relation of parent and child between owner of automobile and person driving it does not of itself establish agency, rendering parent liable for child's negligence in operation of automobile.
3. Master and servant k301(1)-Mother, giving daughter permission to use automobile for pleasure of sister and guest, held not liable for negligent operation.
Mother, owning automobile, who gave elder daughter permission to use it for purpose of driving another daughter and invited guest to skating party, held not liable to guest in car for injuries resulting from elder daughter's negligent operation thereof.
*315 **751 M. J. Jordan and J. D. Graham, both of Boston, for plaintiff.
E. J. Sullivan, of Boston, for defendant.
RUGG, C. J.
This is an action of tort wherein the plaintiff seeks to recover compensation for personal injuries sustained by her through the alleged negligent operation of the defendant's automobile. The defendant, her two daughters, and the plaintiff, lived together in Brookline. The defendant was the owner of the automobile. Her younger daughter *316 asked the defendant if the elder daughter could take herself and the plaintiff in the automobile on a skating party. The mother said ‘Yes,’ or ‘Certainly.’ The plaintiff, the defendant and the two daughters were present at this conversation. The elder daughter was the only one of the four who could drive this automobile. The plaintiff was injured during an attempt to put the automobile in the garage on the return from the skating party.
 The owner is not responsible for the negligent act of the driver of an automobile unless the driver is the servant or agent of the owner acting within the scope of the authority arising from such employment, or unless the act is subsequently ratified. The relation of parent and child standing alone does not establish agency. This principle has been discussed and amplified with full review of authorities in recent decisions and is settled law.
 The evidence in its aspect most favorable to the plaintiff is insufficient to establish agency between the mother and the daughter driving the automobile. It goes no further than to show permission to the three who went in it to use the automobile for their own pleasure or convenience. The case is governed on this point by McGowan v. Longwood, 242 Mass. 337, 136 N. E. 72, 23 A. L. R. 617, Lowe v. Antonelli, 245 Mass. 237, 139 N. E. 818, Kwindias v. Knoel (Mass.) 158 N. E. 335, and cases there cited, and Dennis v. Glynn (Mass.) 159 N. E. 516. It is distinguishable from Bourne v. Whitman, 209 Mass. 155, 173, 95 N. E. 404, 35 L. R. A. (N. S.) 701. Verdict rightly was directed for the defendant. Other questions argued become immaterial and need not be considered.
Judgment on the verdict.
Mass. 1928
Field v. Evans
262 Mass. 315, 159 N.E. 751
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