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The ability of a Court to hear a case is discussed in the first section .

 

1. What are the three main topics covered in this section?

   


A.________________________

B.__________________________




C.__________________________

 

2. What must always be established in order to enter suit?________________________________________________________________________________________________________________________________________________________________________________
 

3. What is SUBJECT MATTER JURISDICTION? ________________________________________________________________________________________________________________________
4. The power of a court to hear controversies derives from the ________________ and _______________________________________.

 

5. The lack of subject matter jurisdiction can be raised as a defense by __________ ________________________ during the proceedings.

 

6. CONCURRENT JURISDICTION means an action can be brought in _______ ________________________________________.

 

7. EXCLUSIVE JURISDICTION means an action must be brought in either _______________________ or _______________________________.

 

8. FEDERAL COURTS have Subject Matter Jurisdiction of all civil actions arising under the Constitution and laws or treaties of the United States regardless ____________________________________________.

 

9. In Diversity Jurisdiction cases Federal Courts have jurisdiction over controversies involving State law if there is ____________________________ between the Defendant(s) and Plaintiff(s) and the claim is _____________________________________. 

 

10. In order to establish diversity jurisdiction _______________________ can be from the same state as _______________________ and the claim must be ____ ______________________________.  Corporations are citizens of both their state of incorporation and principal place of business.

 

11. For civil actions arising under the Constitution and laws or treaties of the United States there is no need to meet the ________________________________________ as in diversity jurisdiction cases.

 

12. Some controversies are generally reserved for State Court resolution.  For example________________________________ are brought in the State Court.

13. The Court must have jurisdiction to hear the case or the any judgment it renders is ___________. 

14. _______________________________________ provides jurisdiction over other claims that arise from the same set of operative facts as the principal claim asserted in Federal Court.  _____________________________________ replaces the concepts of ancillary and pendant jurisdiction.

 

15. REMOVAL JURISDICTION  provides the Defendant the right to remove any action from _________________to_______________________ if the action could have otherwise been brought in Federal Court unless the basis for removal is diversity jurisdiction and in that case, the Defendant can not be from that state.

 

16._____________________________________________ is the power of the court to bind the Defendant to any judgment it renders.  ______________________________ is waiveable and can be conferred by consent of the Defendant.  The Defendant confers __________________________ upon the court by failing to ____________ ___________________________________.

 

17. Personal jurisdiction is obtained by establishing the Defendant’s __________ __________________________ within the jurisdiction such that the court’s exercise of jurisdiction is reasonable.  

 

18. Entry of a product into the stream of commerce ________________________ _____________________ personal jurisdiction.  

19. An individual who is personally served within the state with process ______________ subject to that state’s court’s exercise of personal jurisdiction. 

20. Personal Jurisdiction can be obtained by _______________ or ____________ ______.
 

21. ______________________________________________ is the exercise of jurisdiction over property when the property is the focus of the dispute.  An adverse possession claim is an good example of this.
 

22. _____________refers to the proper district in which to bring the action.  It should be a convenient place to try the case based on the location of the witnesses, the evidence, etc.  ____________ is waiveable and can be conferred by consent.
 
23. In ______________________ the test for venue considers where the cause of action arose and where the Defendant resides (a corporation resides wherever it has established minimum contacts).

 

24.  In _______________________________the test for venue considers the location of the Plaintiff, the location of the Defendant and the forum where the cause of action arose.

  

25. The complaint should contain ________________ and not ___________________. 
26.____________________________ only requires you to put the other side on notice as to what has happened. Establish a prima facie showing that there has been a violation of the law and your client's rights have been affected by that violation. 

27. In the Complaint you should state the __________ in a clear and concise manner.
  

28. A jury trial must be demanded pursuant to Rule ____.  If you want a jury trial, you must demand it or you waive your rights to have your action tried before a jury.

 

29. All parties must be properly _____________________and the case can be dismissed for failure to join _____________________.

 

30. A ____________________ is where a large group of people have been injured as result of common _________________________ or __________ such that they can sue collectively to obtain relief.  The named representative of the class must be capable of adequately representing the interests of all and the ___________ _______________ injury must fairly and typically represent the injury that has been suffered.

31. The theories which allow attorneys’ fees to be recovered in Class actions are:

________________________________

________________________________

________________________________
32. When a stakeholder is holding funds or something to which there are multiple claims or potential claimants, the Plaintiff may file an ________________________ to have the court determine the rights of those claimants.  An __________________ provides the Plaintiff with assurances that it will not be exposed to multiple liability.

 

33. Damages are designed to make the plaintiff "whole".  Damage awards are designed to put the plaintiff in the position it would have been but for the defendant’s actions.  In addition to _________________ and ____________________ ___________ which are designed to compensate the plaintiff for its losses ______ ______________________ may be awarded, in rare cases,  to punish the defendant for its wrongful behavior and to deter other people from similar action in the future.

34.The  three different types of injunctions are :

1. __________________________

2. __________________________

3. __________________________

 

35. Injunctions are either ________________________ INJUNCTIONS or ________________________INJUNCTIONS which force a party to do something.

 

36. A _____________________ injunction may be issued after an initial hearing of some sort where both parties have the opportunity to present information.

 

37. A ____________________ injunction is issued only after a full hearing on the merits of the case and remains in force unless reversed on appeal. 

 

38. INJUNCTIVE RELIEF is granted at the ________________________ of the court according to Weinberger v. Romero Barcelo.  Since injunctive relief is an “equitable measure,” it is granted or denied by a judge, without the aid of a jury, based on a five part analysis:

39. The five part analysis that the judge uses is :
A.___________________________________________

B.___________________________________________

C.___________________________________________

D.___________________________________________

E.___________________________________________

  

40. In cases that combine requests for monetary relief with injunctive relief the trial on the ___________________should be combined with the trial for _______________ to prevent the assertion of collateral estoppel with respect to the findings that the judge would make on the injunction.

  

41.  COLLATERAL ESTOPPEL means that the ____________________ have been fully and fairly litigated and judgment is final.

 

42. RES JUDICATA means that the____________________ has been fully and fairly litigated and judgment is final.

  

43._______________________________ requires that any time a court has decided a case fully, fairly, and with finality between the same parties or someone in privity with the parties, then, consistent with principles of  ___________________ and _____________________ the re-litigation of those issues by the same parties or someone in privity with those parties is precluded.

 

 

 

 

44. THE DUE PROCESS CLAUSE: of the Constitution requires a ______________ to receive notice and an opportunity to be heard prior to the award of any judgment.

45. Rule _______ provides the mechanics for effectuating service of process which is consistent with the requirements of the Due Process Clause. State long arm statutes and the like provide a manner of giving notice to Defendants who are absent from the jurisdiction allowing process to extend beyond the State's borders.

46. The SERVICE OF PROCESS STANDARD requires that  notice  be _____________________________ under the circumstances to appraise the Defendant as to what is going on.

 

47. AFTER PROPER SERVICE A DEFENDANT HAS VARIOUS OPTIONS. First, he or she can choose ____________________________ and allow a Default Judgment to issue pursuant to Rule 55 or he or she can respond to the complaint by either filing a ___________________________________________________ or  an_______________________________. 

 

48. RULE 12(b)(6) TESTS THE SUFFICIENCY OF THE _____________________ and asks the court to dismiss the action for failing to state a cause of action upon which relief can be granted. 

 

49. Rule _____________ encourages the consolidation of various Defenses in a single motion to dismiss.

 

50. The Defendant must answer the Complaint in a _________ and ___________ manner either admitting or denying the allegations in the Complaint.

 

51. RULE ______ REQUIRES AFFIRMATIVE DEFENSES to be pled by the Defendant or they are waived.  The most common Affirmative Defenses are ________________, ____________________,_________________________, __________________________, and__________________________.

 

52. _________________________________ is the applicable time period to bring a cause of action.

 

 

53. _______________ means the Plaintiff has delayed asserting his rights which has caused prejudice to the other side.

 

 

54. _________________ means that that a position has been taken earlier upon which the opposition has relied and therefore you are bound to that earlier position. 

 

55.  RES ADJUDICATA & COLLATERAL ESTOPPEL are defenses that assert that these same ________________________________ have been previously litigated and therefore cannot be relitigated.

  

56. RULE 11 describes the ___________________________________________ of all attorneys who sign pleadings. 

 

57. In every pleading the Attorney certifies  to the court that she has _____________, _______________,  ____________________________, ________________________or a good faith belief in reversal of existing law, ________________________________ such as delay or harassment, and she believes that it is a meritorious pleading. 

  

58. COUNTERCLAIMS AND CROSS-CLAIMS are filed pursuant to Rule ______ and are claims for relief filed by Defendants.

 

59. ________________________________ are claims asserted by the _____________  as part of the response to the complaint. Counterclaims are either compulsory or permissive depending on whether they arise from the same set of facts as the principal claim which are called ______________________ or from a different set of facts as the principal claim which are called ___________________________.
 

60. Because ___________   ___________  arise from the same common nucleus of operative fact as the principal claim, there is no need for a separate basis for jurisdiction.

61. ___________________   ___________________ arise from a different set of facts as the principal claim and therefore need a separate basis for jurisdiction.
 

62.______________ is the formal process, in a civil suit, where information is exchanged between the parties.

 

63. THE SCOPE OF DISCOVERY is found in Rule _______which says you may obtain information from the other side which is relevant to the lawsuit or which could lead to relevant information and is not otherwise privileged.
 

64. ________________________ are written questions submitted to a party which must be answered under oath. These are limited to parties to the suit.

 

65. REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS pursuant to Rule 34 require a _________ to produce __________  _________ or __________ upon a proper request. 

 

66. REQUESTS FOR A PHYSICAL OR MENTAL EXAM under Rule_______ can be filed if the ____________ or _______________ condition of a party is an issue in the case but is limited to a party or an agent of a party.
 

67. Pursuant to RULE 36 you can ask for ____________________________________ ______________  which  require  a party to admit or deny certain statements of fact.

68. _____________________ under RULE 30 are the most ________________ _______________ of discovery.  Attorneys examine and cross examine the witness whose testimony is preserved by audio, video or stenographically.

 

69. Rule 30 applies to ___________ and ______________.
 

70. If Rule _____ is used with Rule _____ then a non-party can be deposed and required to bring documents and things with them to the deposition.

 

71. SANCTIONS under RULE 37 are imposed because ________________________ ______________________________________________________________________________________________ .

 

72.  In the Insurance Corp. of Ireland case the court sanctioned the defendant for failing to _____________________________________and precluded that party from contesting certain issues in the case. 

73. Sanctions under Rule 37 can include: 

a.____________________________________

b.___________________________________

c.___________________________________

d.___________________________________ 

 

Rule 37 gives teeth to the requirement that parties should comply with all proper discovery requests. 

 

74. _____________ ________________ tests the sufficiency of the pleadings taken as a whole to see if there are material facts in dispute.

75._______________ Determine Questions of Fact.

 

76._______________ Judges Determine Questions of Law.

 

77. SUMMARY JUDGMENT is when there are no ___________ _____________ in ______________ that rise to _________________________ the judge determines how the law resolves this case.  

 

78. Material fact means that it is a ___________ ____ _________________ to the lawsuit.  

79.  Summary Judgment tests the sufficiency of all __________________________ ________________________.

 

80.In a civil case it is the plaintiff’s burden to show both ________________ and _____________________. 

 

81. Rule ____ insures that you receive your jury trial by right.

 

82. There are ___________ standards of proof.
 

83. Those standards are :
 




a.____________________________________________________




b.____________________________________________________





c.____________________________________________________

 

84.___________________________________________________ is the general civil standard that requires the claimant to tip the scale ever so slightly in its favor. All you need to sow is that it is more likely true than not true-- 51% to 49%.
 

85. Clear And Convincing Evidence Standard is the civil standard that is reasonably equivalent to the criminal standard which is _______________ ___ _____________ ______________________.
 

86. Rule 51 deals with __________________ to _______ ______________.

 

87. Rule _______ deals with the size and unanimity of the jury.

 

88. You must object to offensive ___________________ given at trial in order to preserve the issue for appeal. 

 

89.  FRCP 48 requires a __________________ _____________ in reaching a verdict unless the parties agree otherwise.  

90. In Massachusetts, by statute, ____ out of every ____ jury members must agree in order to reach a verdict in a civil case.

 

91. _________ ___________________________ and _______________ __________________________ are used  to aid the jury's deliberative process. 

 

92. _______________ ___ _____________ test the sufficiency of the complaint.

 

93.  _________________________ ____ __ __________________ __ _____ tests whether a reasonable jury based on the evidence submitted could find for the other side.

94.  _________ _______ _____________________ __________________________  test the sufficiency of the pleadings taken as a whole to determine if there are material facts in dispute that rise to a triable level.

95.The standard for a motion under FRCP is that no _________________________________________________________________________________________________________________________________________________________________________________

 

96.What are the three testing motions?

 




a._______________________________________




b._______________________________________




c._______________________________________

 

97. A Federal Court resolving issues of Federal  law uses ____________ _________ to resolve those issues. A Federal Court always uses the ____________ __________ ____ ______________ _________________ if the rule is on point.

 

98. Choice of law issues arise particularly when a case is being tried in ___________  _______________.

 

99. A Federal Court exercising diversity jurisdiction uses ____________ substantive law to resolve that claim.

 

Diversity suits are the most common source of conflict of law problems because they involve citizens from two different states and therefore, at a minimum, two states’ laws should be reviewed.

 

100. Federal Courts have jurisdiction over controversies involving State law if there is ______________ ____ _____________________ between the Defendant(s) and Plaintiff(s) and the claim is likely to exceed $_____________.  

 

 

101. The Outcome Determinative Test requires that in diversity suits the ______________ should be the same in the __________ ____________ as they would be in the __________ _____________ hearing that same matter.

 

 

102. The only time the outcome determinative test can be violated in resolving diversity suits is when there is a __________________________________________ directly on point or where an important ____________________________________ ____________________ such as the right to a jury trial.  

 

103. Any choice of law analysis requires the Federal Court to start the analysis of which law to use by ______________________________________________________ and utilizing that state’s conflict of law rules to determine which law will provide the substantive law needed to resolve that case. 

A Federal Court sitting in diversity is nothing more than an extension of the state court system which would hear that matter.  Therefore state substantive law will be used to resolve that controversy and the result should be the same as it would be in the state court hearing that same matter.
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