SAMPLE ANSWER REMEDIES

The first issue to be examined is whether there is a cause of action which can be pursued in compliance with the requirements of Federal Rule of Procedure II.  I would examine the noncompete and nondisclosure agreements to ensure they can be enforced.  I would also carefully examine the facts of the case concerning the employees’ actions to determine if we can proceed with a complaint based on existing law or the good faith belief that we would overturn existing law.  The case on nondisclosure seems to be very strong assuming we can prove the theft of proprietory company property.  The noncompete contracts are somewhat more problematic as they must be reasonable in terms of duration and geographic limitations.  The one year time frame is not completely unreasonable however the prohibition on working in the United States will result in a significant preclusion of the employees' ability to earn a living.  Courts are reluctant to enforce an agreement that is not reasonable limited and this one will be difficult to enforce particularly since it is unclear that any of their skills or products would be protected as intellectual property.  I would not recommend action again Lucien and Ramirez as their agreements appear too broad to be enforceable.  

I would however pursue a cause of action against Mr. Malaguti.  I would draft a complaint, clearly stating the facts, and requesting the proper relief of expectancy damages based on the revenues that the company would have earned but for the actions of Mr. Malaguti in breaching his contract to not use proprietary information owned by BAREXAMBOOTCAMP.COM and injunctive relief.  The amount of damages would have to be exclusive of the losses suffered as a result of the placement service as it was already in financial difficulty making causation harder to prove.  I would seek a temporary restraining order to prevent BOOTCAMPU from operating and requesting the seizure of software, customer lists and other proprietary materials.  The temporary restraining order is needed ex parte to prevent the defendants from destroying any evidence.  The evidence gathered could then be used in the evidentiary hearing that will be required to get a preliminary injunction, since it is likely that the facts are in sharp dispute.  Temporary restraining orders is only good for ten days and at that point I will have a hearing on the preliminary injunction. 

To obtain the injunction, we will need to show that there is (1) no adequate remedy at law, (2) we are likely to succeed on the merits, (3) the balance of harm favors granting our request, (4) my client will suffer immediate, irreparable harm if the injunction is not granted, (5) any public policy issues from granting the injunction.  On the first factor, money alone will not make my client whole.  He has lost his intellectual advantage in the market as well as the loss of value to his business.  Without relief, his business will likely suffer irreparable damage and perhaps go out of business.  Those damages will be difficult if not impossible to quantify and therefore justify equitable relief.

Factor number two is not based on the fact that the defendants knowingly violated the contract, the nondisclosure agreement and took company material.  This can be seen in the speed by which they are able to establish the competin business and will be shown by the evidence seized.  As to the balance of the harms, my client has lost revenues, expenses caused by the employees leaving and loss of the goodwill of his business.  The defendants on the other hand have not are just beginning to do business and it is likely they have done so with intellectual property belonging to my client.  Public policy issues also weigh in my client’s favor.  The economy cannot function smoothly and efficiently if contracts are not honored, therefore public policy weighs on the side of enforcing  the contract. 

Finally, my client has already suffered significant harm to his business, his employees and property.  This harm can not be undone.  


While the defendants will insist they will be harmed if the injunction is issued, we will be required to post a bond to indemnify them from damages, should the court later determine the injunction should not have been granted.  However, if the injunction is granted after the evidentiary hearing, it is unlikely that the injunction will be later found to be granted in error.

The disgruntled customers of the placement service will probably have to arbitrate if they were aware of the arbitration clause before purchasing the service arguably even though this was an adhesion contract.  There was no bargaining and the parties were in on unequal position but if the buyer was notified he nonetheless had a choice, either to enter the contract as clearly there are many choices for placement services.


I would file my action in Connecticut State Court, as it has subject matter jurisdiction and provides the home court advantage.  I would use the state long arm statutes and comply with FRCP 4 to issue a summons to defendants in other states.  Being sure to name all necessary parties to avoid dismissal under rule 19.  Since Federal courts have concurrent jurisdiction and because all plaintiffs and defendants are from different states, there is complete diversity.  If the amount in controversy exceeds $75000, then a defendant could remove any action file din state court to Federal Court, as long as none of the defendants are from the state which the Federal court sits.  Venue would be a reasonable venue as it is close to the plaintiff location, near where the cause of action occurred and arguable not pose a hardship on most defendants.
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