CHILD WELFARE CASES: EVIDENTIARY ISSUES
· Typical issues: Documentary evidence, hearsay issues, child competency, lay opinions, failure to testify, relevance, personal knowledge, and authentication of documents.
· Evidence “shall be admissible according to the rules of the common law and the General Laws.” Mass. Gen. Laws chapter 119, sec. 21.
· Some evidentiary rules unique to child welfare practice: admission of court investigator reports, opinion in official records, admitting children's hearsay statements about sexual abuse. Mass. Gen. Laws chapter 233, sections 81, 82, 83.
·  Hearsay: Any out of court statement offered into evidence to prove the truth of the matter asserted. (If admitted for another purpose, it’s not h.s., for ex., a statement may be admitted to impeach a witness's credibility or to demonstrate that a party was on notice of a particular fact rather than to prove the fact is true.)Hearsay statements are not admissible in evidence, unless an established exception to the hearsay rule applies. Hearsay must be objected to or it may be admitted for its full probative value. 
· Documentary evidence: 51B investigations, assessments, service plans, foster care review reports, adoption plans, court investigator reports, hospital records, police reports, criminal records, reports from various service providers. Documents are by definition out-of-court statements and, therefore, are hearsay. Documents are not admissible to prove the truth of their contents, unless they satisfy an exception to the hearsay rule.
· Admission of a document under an exception to the hearsay rule does not automatically mean that all hearsay statements contained in the document are equally admissible. Each level of hearsay requires its own exception. For example, although police reports are admissible under the business records exception to the hearsay rule, statements made by third parties to the police officer who authored the report are inadmissible hearsay, unless those third party statements satisfy another exception.
· Challenge to hearsay statements within a document: attorney must make a specific objection to each statement at issue rather than a general objection to the document as a whole, which is not sufficient. Attorneys usually file motions in limine specifically identifying the objectionable hearsay statements to strike from what is an otherwise admissible document. 
·  Court investigator reports: admitted in most child welfare proceedings. Tthe court investigator may be called as a witness by any party, and “[s]uch examination shall be conducted as if on cross-examination.” Mass. Gen. Laws chapter 119, sec. 21, 24. The judge may rely on the report even if no party specifically introduces it into evidence. The role of the court investigator is to interview the parties, the child, other family members, the child's current caretakers, collaterals providing services to the family, and anyone else identified by the parties as having relevant information
·  Hearsay Statements in the Court Investigator's Report: Hearsay statements are almost always included in court investigator reports because the very purpose of a court investigation is to gather information and report to the court. Hearsay is admissible in court investigator reports Totem pole, or multilevel, hearsay is also admissible. It is within the court's discretion to determine how much weight to give the hearsay statements. However, hearsay and totem pole hearsay may be admitted only if the parties have a fair opportunity to rebut the statements of both the investigator and his or her sources through cross-examination and other means. The parties have no fair opportunity to rebut adverse allegations against them, unless the sources quoted by the investigator in the report are sufficiently identified. Therefore, hearsay from unidentified sources— such as “a neighbor” or “a day care worker”—is inadmissible and should be redacted from the report.
·  Source of hearsay statement: both the source and the court investigator must be available for cross-examination in order for the hearsay to be admissible. The burden of calling the investigator and his or her sources as witnesses is on the party seeking to refute the statements. If a party challenging a hearsay statement does not call the declarant (the source), the hearsay statement may be admitted into evidence for its truth. On the other hand, if the party challenging the statement calls the source as a witness and the source is unavailable, the statement should be stricken from the report.
·  Opinions of the Investigator: Investigators often include their opinions in their reports, and they are usually admissible as the judge's act of appointing a court investigator signifies the expectation that the investigator has the training and specialized knowledge to report about the interactions of family members and their conditions. In addition, even if the court investigator may be qualified to offer opinions on some matters, the investigator may not have sufficient expertise in other areas, particularly those areas requiring specialized training, such as medical or mental health issues and sexual abuse. A witness may be qualified as an expert in one subject, but not in another. Counsel may move to strike opinions in reports that go beyond the investigator's actual expertise. By contrast, if counsel is trying to admit an expert opinion, he or she should be prepared to establish the investigator's qualifications and anticipate objections from other parties. Certain opinions are not admissible in court investigator reports. For example, as is true of any witness, the investigator cannot render an opinion as to the credibility of another witness (including the credibility of any source) or quote someone else who is vouching for the credibility of another witness. Similarly, the investigator, as is true of any witness, cannot offer a legal conclusion.
· Recommendations of the Court investigator: address such issues as the services needed by the parents or children, steps that should be taken before custody is returned, or the appropriate placement or custodial disposition for the child. Recommendations are admissible as long as the investigator and his or her sources are available to testify. As is true of opinion testimony generally, counsel may object and move to strike any recommendations of the court investigator that are beyond the scope of the investigator's field of expertise. 
·  Opinions of Others: A court investigator's report often contains the opinions of the investigator's sources. Counsel seeking to exclude these opinions may make several arguments. First, § 21 provides for the admission of “a report in full of all the facts obtained as a result of such investigation.” Statements concerning such things as the quality of a mother's parenting or the seriousness of a child's mental illness are opinion, not “facts,” and thus arguably outside the scope of § 21. In addition, counsel may object to opinion hearsay if the source is clearly a “lay” (as opposed to an “expert”) witness. Court investigator reports may also include “expert” opinions from persons who might, in fact, be qualified to give such opinions, e.g., an emergency room doctor about whether a child's injury was inflicted or a teacher about the child's educational limitations. A party moving to strike such “expert” opinion from an investigator's report may argue that the proponent of the opinion must lay a proper foundation, including establishing the expert's qualifications and the reliability of his or her methodology. However, as is true of other types of hearsay in the investigator's report, the court may put the burden on the party opposing the opinion hearsay to call the source as a witness. Nonetheless, if the witness appears, counsel should insist that the party seeking to admit the hearsay opinion contained in the report lay a proper foundation for the opinion.
· Impeachment/Competency of Declarant: Statements of third party sources in court investigator's reports (and in any other document) are subject to the same challenges as those of live testimony. When hearsay statements are admitted into evidence, the credibility of the declarant (i.e., the source) may be attacked by any evidence that would be admissible if the declarant had testified as a witness, including admission of prior inconsistent statements or evidence of bias.
·  Attachments/Addenda to Reports: Court investigators often attach other documents to their reports, such as criminal records, school records, or out-of-state protective services records. These documents may not be admissible and could be stricken from the report, unless they have been properly authenticated and are otherwise admissible under an exception to the hearsay rule. 
·  Guardians Ad Litem: The Court may appoint a guardian ad litem to conduct an investigation and prepare a report. The rules governing the reports and testimony of guardian ad litem investigators are virtually identical to those governing court investigators.  As with court investigator reports, GAL reports may contain hearsay. They may also contain totem pole, or multilevel, hearsay. The GAL must be available to testify at trial and the source of the material be sufficiently identified so that the affected party has an opportunity to rebut any adverse or erroneous material. Unlike court investigator reports, there is no statute providing that guardian ad litem reports are automatically part of the record. However, practice varies, as some judges require that the report be introduced by a party, while others do not. If no party includes the report on their exhibit list, counsel should seek clarification regarding the court's use of the report at trial. 
·   Probation officers: In the Juvenile Court, there is no statute or case law authorizing the admission of probation officer reports. Juvenile court probation officers are required to prepare periodic status reports in care and protection cases prior to each court hearing. 
· DCF records: 51A and 51B reports, service plans, and foster care review reports are admissible under the official records exception to the hearsay rule. 
·  Official or public records exception: authorizes the admission of records of primary fact (without recourse to discretion and judgment) made by a public officer in the course of his or her official duty.  Primary facts must be personally observed by the author of the document. One narrow exception to this rule is facts observed and reported to the author of the document by other persons pursuant to a statutory or regulatory duty to report such information. A record is “made in the course of official duty” if it is required by statute or regulation. For example, adoption plans are required by statute (G.L. c. 210, § 3; G.L. c. 210, § 5A), as are permanency plans (G.L. c. 119, § 29B), and investigations of reports of abuse and neglect (G.L. c. 119, § 51B). Other DCF records, such as assessments and foster care review reports, are required by regulation. See110 C.M.R. §§ 5.01, 6.12(9)(e). In addition, social worker dictation, sometimes referred to as “running notes” or “run sheets,” is generally accepted as admissible as an official record because DCF social workers are required to keep regular notes of their contacts with families.. See102 C.M.R. § 5.13(2)(b)(12); However, not every document created by DCF is an “official record.” For example, most correspondence from social workers to parents, children, foster parents, or providers is not required by statute or regulation. Exceptions to this include letters to parents informing them of “support” or “unsupport” decisions regarding 51As (required by 110 C.M.R. § 4.32) and letters notifying mandated reporters of decisions to “screen out” 51A reports (required by 110 C.M.R. § 4.24).
·  51A Reports of Abuse and Neglect: admissible to “set the stage,” to “explain the bringing of the petition under § 24” but not for the truth of its contents.  
·  51B Investigations: Reports under § 51B are official records, admissible for statements of primary fact but not for “diagnosis, prognosis or evaluation.” Some cases have suggested that 51B reports, as with reports of abuse or neglect under § 51A, are admissible to “set the stage.”  Because 51B reports are prepared by public employees under an official duty, they are generally treated as official records. One possible way to reconcile the cases is to argue that statements of fact contained in the 51B report are admissible for the truth, but any opinion hearsay, including the decision to support an abuse or neglect report, may be admitted solely to “set the stage,” and not as evidence that abuse or neglect occurred.    
·  Status/Court Reports of DSS Social Workers: DCF workers file status reports or letters to the court. The letters typically update the court on the status of the case. The letters may contain facts and opinions, such as details regarding a parent's relapse or a parent's inability to manage the child's behavior during visits. These reports are admissible under section 21, the same statute that governs the admissibility of court investigator reports.  Section 21 provides for the admission of reports to the court by any person who has made an investigation of the facts relating to the welfare of the child and is qualified as an expert according to the rules of the common law or by statute or is an agent of the department or of an approved charitable corporation or agency substantially engaged in the foster care or protection of children. The reports must be limited to factual information and any opinions, conclusions, diagnoses, or evaluations contained in them should be redacted. Because the reports are admissible under § 21 (the same statute that governs the admissibility of court investigator reports), some judges admit hearsay contained in the status report subject to cross-examination of the author and his or her sources. Other judges treat hearsay in status reports as they would treat hearsay in official records and strike it if an objection is made.
· Authentication of Official Records: Copies of public records may be admitted as the originals. Public records are self-authenticating when they are certified by an official responsible for keeping the records. The written certification must contain both an affirmation that the records are what they purport to be and the official's signature under seal. If the records are admitted through live testimony of a public official (in child welfare cases, usually a DCF social worker or supervisor), then the witness must be able to testify that the records are a true and accurate copy of what they purport to be. Regardless of how the documents are authenticated, the proponent must establish that the documents satisfy the official records exception.
·  Police Reports Police reports are admissible under the “business records” hearsay exception set forth in G.L. c. 233, § 78.. 
· Other Business Records: Other documents that may qualify under the business records exception include records made by employees of private agencies providing services to the family, such as home health aids, visiting nurses, or supervisors at visitation centers, as well as a parent's or child's employment records. A document is admissible under the business records exception to the hearsay rule if:  it was made to memorialize a particular event or transaction;  it was made in good faith;  it was made in the regular course of business;  it is the regular course of business for the agency or company to make such a document;  it was made at or shortly after the time of the event it memorializes; and  it was made prior to the commencement of the litigation. Under G.L. c. 233, § 78, records made after the filing of the care and protection petition do not qualify as business records. For this reason, most DCF records must be admitted under the official records, rather than the business records, exception. The rules governing the admission of hearsay and opinion in business records are virtually identical to those governing official records. Thus, hearsay generally is inadmissible, unless the statement satisfies another hearsay exception.
·   Criminal/Probation Records: Any party may seek to introduce records showing the criminal history of parents. Criminal convictions are admissible to prove a parent engaged in specific acts of misconduct against the child. A judge may consider a parent's history of criminal conduct as “character” evidence bearing on parental fitness generally. However, while prior convictions may be relevant, they are not conclusive of unfitness. A parent's criminal history may be admitted through certified copies of the convictions.   Alternatively, a CORI (criminal offender record information) report may be admitted as an official record. The CORI report must be produced by subpoena to a probation officer and delivered to the court in a sealed envelope. CORI reports are rarely admitted in accordance with the requirements of the statute. Often DCF—or even the judge—simply asks a probation officer to “run the parent's CORI,” and the resulting printout is admitted into evidence.  
·  Records of correctional facilities: may also be relevant in child welfare cases. If a parent attended a parenting program, an anger management group, or substance abuse treatment while incarcerated, records documenting the parent's participation in services may be helpful. If counsel represents a child who supports termination of parental rights, records showing the incarcerated parent's disciplinary history or failure to complete a program may help to prove parental unfitness. Depending upon when the particular document was created and by whom, a correctional record may be admissible under the official records or the business records exception.
· Hospital records - Admissibility : Under G.L. c. 233, § 79, certain records are admissible even without testimonial authentication as long as they  are kept by hospitals, dispensaries, clinics, or sanatoria;  are related to medical history or treatment; and  are certified by a custodian to be “true and complete.” The hospital records exception is liberally construed in favor of admissibility of the records. Diagnoses and prognoses are admissible under § 79 because they pertain to medical history and treatment. Thus, the statute is an exception to the general rule that a party offering expert opinion must establish a foundation for the opinion.
·  Hospital records – Hearsay: The rules governing hearsay in hospital records are complex. Statements concerning medical history or treatment made by health care professionals who are obligated to report the information to the author or compiler of the records are admissible. This information is presumed to be reliable because the authors are charged with the responsibility of making accurate entries and the information is of the sort relied upon by medical professionals in the course of treating patients. Even totem pole, or multilevel, hearsay may be admitted if it is of the sort relied upon by medical professionals for treatment. A patient's statements to treatment providers about his or her medical history are also admissible in hospital records. This information is presumed to be reliable because the patient is consulting with the physician for purposes of receiving medical treatment. If a physician is called as a witness, the physician may testify to any statements of past pain, symptoms, and condition made to him or her by the patient when consulted for purposes of diagnosis or treatment. A statement relates to medical history or treatment if it is of the sort relied upon by medical professionals in administering health care. A statement that is not of the sort relied upon by medical professionals may nevertheless be admissible if it is not being offered for the truth (in which case, it is not hearsay) or if it comes within another hearsay exception. 
·  Medical Records:   G.L. c. 233, § 79G Medical bills and records of physicians admissible under G.L. c. 233, § 79G should be distinguished from the admission of hospital records under § 79. Although records covered by § 79G include hospital records, § 79G also includes records of health maintenance organizations, clinics, and private doctors' offices. Section 79G provides a hearsay exception for medical and dental records and “reports” to be admitted as evidence of  the fairness of the charges for those services;  the physician's diagnosis and/or prognosis;  the physician's opinion regarding the proximate cause of the diagnosed condition; or  the physician's opinion as to disability or incapacity resulting from the condition. Unlike § 79, § 79G permits the admission of a physician's opinion as to the cause of an injury. The party seeking to admit a report pursuant to § 79G must provide the other parties with written notice and a copy of the report, sent by certified mail, return receipt requested, not less than ten days before introduction of the report into evidence. This notice gives opposing counsel the opportunity to summons the physician for purposes of cross-examination. The party seeking to introduce the report must also file an affidavit of notice along with the return receipt for certified mail with the clerk of the court “forthwith.” 
·  Statements of a Party Opponent (Party Admissions): Statements of parents are admitted in evidence against the parents. They are sometimes referred to as “party admissions” or as “statements of a party opponent.” All of a parent's statements may be admitted against the parent for all purposes. Out-of-court statements of any party to the litigation are admissible into evidence against that party for the truth. The statement may only be admitted against the party who made the statement and not against any other parties to the case. For example, a mother's out-of-court statement to a DCF worker that the father hit her is admissible against the mother (perhaps to show that she has failed to extricate herself from a violent relationship). However, the mother's statement is not admissible against the father (i.e., as evidence that the father did in fact hit her) because he did not make the statement. A statement of a party opponent is an “evidentiary admission,” i.e., evidence as to the fact admitted. The party who made the statement may offer evidence to refute it. 
·  Statements by Children:  For example, a child accuses her father of physical abuse. At trial, she recants and wants to go home. The Department tries to admit the child's earlier statement as a statement of a party opponent. Although theoretically the statements might be admissible against the child, they could not be admitted against the father. Because the judge cannot use the child's statement to make findings against the father, the statement has little evidentiary value.
·  State of Mind: An out-of-court statement reflecting the declarant's state of mind at the time the statement was made is admissible if the declarant's state of mind is relevant to a material issue in the case. The declarant need not be unavailable to testify to admit the statement. Lawyers often offer this exception to justify the admission of children's hearsay statements. A child's state of mind may or may not be a material issue in a child welfare proceeding. For example, the statement, “I'm afraid that my daddy will hit me with a belt like he always does,” may be admitted to show that the child, at the time the statement was made, was fearful of her father. The underlying facts set forth in the statement—that the father always hit the child with a belt—are not admissible for their truth under this rule. Similarly, the state of mind exception is not applicable to statements of memory or belief to prove the fact remembered or believed. Although the state of mind exception comes up most often with children's statements, it can be used to admit statements of other persons, such as foster parents or relatives, provided that the declarant's state of mind is relevant to a material issue in the case. 
·  Excited Utterance: An out-of-court statement may be admitted for its truth under the “excited utterance” or “spontaneous declaration” exception to the hearsay rule if two elements are satisfied. First, there must be an event that so startles the declarant that it renders him or her unable to think reflectively about the event. Second, while under the influence of that event, the declarant must make a statement before he or she has had time to contrive or fabricate the remark. The underlying event may be proved by the excited utterance. There is no requirement that the declarant be unavailable to testify. Closeness in time between the event and the statement is important but not dispositive. This is particularly true where the child remains in the company of the alleged perpetrator after the event. As long as the declarant is under the influence of the exciting event, there is no need for him or her to be visibly distraught. Conversely, just because a declarant is crying does not render the statement an excited utterance. An utterance may be “excited” even if it takes the form of answers to specific questions provided the underlying event dominates the declarant's thoughts. 
·  Past Recollection Recorded: Under certain circumstances, if a witness has no recollection of an event, a record memorializing the event may be read into evidence under the hearsay exception known as “past recollection recorded.” This exception is particularly useful with respect to service providers, such as home health aids or visiting nurses, who have little memory of certain client contacts but take reliable notes. This rule should be distinguished from the device of refreshing a witness's recollection with a document, which is not a hearsay exception, because neither the document nor its contents are admitted into evidence. To admit the contents of a record under this exception, the proponent must show that the witness's recollection of the matter is insufficient and cannot be revived; the witness once had firsthand knowledge of the matter; the witness can testify that the recorded statement was truthful when made; and the witness's record was created while the events were still fresh in his or her memory.
·  Declaration Against Interest: an out-of-court statement made by a nonparty that runs counter to that person's penal, pecuniary, or propriety interests. For example, this exception may be used if a nonparty caretaker, such as the mother's boyfriend, admitted to harming the child. If the boyfriend later invokes his Fifth Amendment privilege and refuses to testify, then the person who heard the boyfriend's statement may testify to what the boyfriend said. A hearsay statement may be admitted under this if exception if  the declarant is not a party;  the declarant is unavailable to testify at trial;  the statement was against the declarant's penal, pecuniary, or propriety interests at the time it was made; and  the statement was made based on firsthand knowledge.
· Statutes, regulations, policies: Courts are required to take judicial notice of Massachusetts statutes and regulations published in the Code of Massachusetts Regulations. Courts may also take notice of the laws of any other state, territory or dependency, the United States, or any foreign county. SeeG.L. c. 233, § 70. The admissibility of DCF policies and procedures is more complicated. General Laws c. 233, § 75 provides that printed copies of rules and regulations issued by a public agency may be admitted without certification or attestation. To the extent DCF policies are considered “rules” under § 75, counsel can offer them into evidence under this statute. With proper authentication, a DCF policy may also be admissible as a statement of a party opponent
·  The Child Sexual Abuse Hearsay Statute: Sections 81--83 of G.L. c. 233 govern the admissibility of children's out-of-court statements about sexual abuse. Section 83 applies in care and protection and 23(C) proceedings, § 82 applies to other civil proceedings, including termination proceedings under G.L. c. 210, § 3, and § 81 applies to criminal and delinquency proceedings.
·  Prior Inconsistent Statements: A witness's prior inconsistent statements may be introduced to impeach or discredit the witness's in-court testimony but not to prove the truth of the earlier statement. The witness need not be given an opportunity to explain the prior inconsistent statement before it is admitted, unless the party is impeaching his or her own witness. However, counsel who called the witness may rehabilitate the witness on redirect by having the witness explain the inconsistent statements. Prior inconsistent statements can also be used to impeach the credibility of a declarant whose out-of-court hearsay statements have been admitted into evidence. The judge has no discretion to exclude extrinsic evidence of the prior inconsistent statement if the statement bears upon a central issue in the case. If the prior inconsistent statement was given under oath with an opportunity for cross-examination, it may also be admitted for its truth and not just to impeach the witness. Further, the prior inconsistent statement of a party may be admitted for its truth under the hearsay exception for statements of party opponents. 
·  Prior Consistent Statements: A witness's prior consistent statement may be admitted to rehabilitate the witness when his or her veracity has been discredited by another party.. However, the prior statement is not admissible for its truth. Admission of a prior consistent statement requires that the witness's trial testimony first be impeached by an express or implied claim of recent contrivance, inducement or bias; and that the prior consistent statement was made before the witness had an incentive to fabricate the testimony or before the inducements were given or bias developed.
·  Fresh/First Complaints: In cases involving sexual assault, the court may admit testimony from the first person the complainant told about the alleged assault. Such testimony, known as “first complaint” evidence, is not admissible for the truth, but admissible only to corroborate the complainant's own testimony. Under the rule, the “first complaint” witness may testify to the fact of the complaint; the circumstances in which the complainant first reported the alleged offense; and the details of the complaint (i.e., the complainant's statements regarding the assault).The first complaint witness may not testify to his or her belief concerning the complainant's truthfulness. The first complaint need not be near in time to the assault, although the time between the offense and when the complainant first told someone about it may be considered in evaluating the complainant's credibility. Only the first person to whom the complainant reported the assault may testify about the complaint .An earlier version of this rule, known as the “fresh complaint” doctrine, permitted corroborating testimony of the sexual assault from those witnesses who heard about it from the complainant promptly after the assault. Although many “fresh complaint” witnesses were permitted to testify under the prior rule, only the first person who heard the complaint is allowed to testify under the new rule. The first complaint witness may testify only if the complainant also testifies and is available for cross-examination. The “first complaint” rule also permits the complainant to testify about the details and circumstances surrounding his or her report of the assault to the first complaint witness. 
· Lay Opinion: The general rule is that lay witnesses—including social workers, unless they are qualified as experts—may testify to facts known or observed by them, but they may not give opinions based on those facts. 
· Failure to Testify: Allegations of physical or sexual abuse, as well as those of particularly egregious neglect, may result in criminal charges. Counsel for a parent facing existing or potential criminal charges must fully inform the client about his or her right not to testify in the child welfare case and the consequences the client faces if that right is invoked. The privilege against self-incrimination, secured by the Fifth Amendment to the U.S. Constitution and Article 12 of the Massachusetts Declaration of Rights, protects all persons from being compelled to give testimony that may lead to criminal liability. The privilege applies in both civil and criminal cases. However, unlike criminal cases, in civil cases the court can draw an adverse inference against a parent who invokes his or her privilege and declines to testify. 
· Refreshing Recollection: The Department's social workers, who may be involved with a family for many years, are often hard-pressed to recall the sequence of events that led to removal of the children, what transpired at a particular visit, or who attended a particular meeting. Similarly, a parent who is anxious about testifying may have difficulty remembering. In these situations, counsel may use documents, objects, or leading questions to refresh the witness's memory of events. To refresh a witness's recollection, counsel must establish that the witness is unable to remember a fact or event (i.e., the witness's memory is exhausted); the witness once had personal knowledge of the fact or event; and the witness, having been presented the forgotten information through a document or leading question, has had his or her recollection refreshed and can now testify from present knowledge and not by reading from the document. Typically, a witness's memory will be refreshed by showing the witness a document; however, the witness may not read from it. After reviewing the document, the witness must be able to testify independently based upon present knowledge of the facts remembered. The witness need not be the author of the document used to refresh recollection so long as the witness has personal knowledge of the facts that form the basis of the memory to be refreshed. Opposing counsel is not entitled to inspect the document before it is shown to the witness, but counsel does have the right to see the document before cross-examination. Counsel may also refresh a witness's recollection through leading questions. 
·  Children's Competency: The issue of a witness's competency to testify arises most frequently with young children. Competency is governed by G.L. c. 233, § 20, which provides that any person of “sufficient understanding” may testify as a witness. If an objection is raised with respect to a witness's competency, the court must conduct a voir dire. A separate competency hearing is not required for bench trials. The test for determining competency is the same whether the witness is an adult or a child. The witness must be able to  observe;  remember and give expression to what he or she has seen, heard, or experienced; understand the difference between truth and falsehood;  understand the importance of telling the truth; and have a general belief that lying will result in punishment. The first part of the test requires only a “general ability” to observe and remember events rather than perfect memory. For example, a child's inconsistent answers may raise the question of credibility, but do not render the child incompetent. Questions on voir dire regarding the child's name, age, grade in school, and subjects studied may suffice to show a general ability to observe, remember, and give expression to his or her experiences. Age is a factor in the court's evaluation of competency, but it is not determinative. Courts have found children as young as four and five years old competent to testify. The judge may employ a physician or a psychologist to aid in the competency determination. However, the competency determination is left to the judge's broad discretion. The court may reconsider its decision and declare the child incompetent if, once the child begins testifying, doubts are raised regarding the child's memory of the events or the child's ability to distinguish between the truth and a lie. A child's competency may also be challenged when the child does not testify, but his or her statements are being offered into evidence through an exception to the hearsay rule. 
·  REAL AND DEMONSTRATIVE EVIDENCE – Photographs: Photographs are authenticated through competent testimony that what the photograph shows is a fair and accurate representation of something the witness actually saw. Once a photograph is authenticated, its admissibility is left to the discretion of the Trial Court. A photograph is admissible even if it depicts a scene that is different from the way it looked at the relevant time as long as the witness can explain the difference. Any person can take the photograph and any person familiar with the photograph and the scene depicted in the photograph can lay the foundation for its admission. Therefore, as long as the client (or another witness) can lay the foundation, it does not matter who actually took the picture. Photographs are not subject to the best evidence rule. Counsel can use reprints of photographs and even good quality photocopies.
·  REAL AND DEMONSTRATIVE EVIDENCE – demonstrations : A witness may, within the discretion of the court and with the court's permission, demonstrate the manner in which something occurred. 
·  REAL AND DEMONSTRATIVE EVIDENCE – chalks:  A chalk is a visual aid to illustrate testimony or other evidence. A chalk may be a picture, a diagram, or a summary of evidence. Charts summarizing voluminous DCF records may be a useful way to present the evidence to the court. For example, counsel may create a timeline of the child's placements, a summary of the numerous service plans along with the parents' compliance or lack thereof, or a timeline of parent-child visits from the social work narratives. These “chalks” are not admissible evidence, but they may be used as a supplement by the judge to help him or her understand the admissible evidence.[image: image1.png]
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