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QUESTION PRESENTED


Should a mandatory child abuse report made by a Greek Orthodox Priest be suppressed under the priest-penitent privilege, where the priest had a private discussion with one of his seminary students who divulged that he had an intimate encounter with a fifteen year old boy.
FACTS


The defendant Nicholas Kaldopoulos, a twenty-three year old honors seminary student,  has been charged with rape as a result of a report his supervisor, Father Vasilios Dagoumas made to the Department of Social Services.  Kaldopoulos has moved to have Father Dagoumas’s report to the Department of Social Services suppressed because it was rendered in substantial violation of the priest-penitent privilege codified at section 20A of chapter 233 of the Massachusetts General Laws. In the meantime, the alleged victim, Chris Adamos, has left for Greece with his family.


Father Dagoumas reported a private conversation he allegedly had with Nick Kaldopoulos the day after the spring dance.  On that Sunday, Kaldopoulos was alone with Dagoumas in the church after all the parishioners and employees had left.  Kaldopoulos asked Father Dagoumas if he had a few minutes to talk and Dagoumas said of course. Kaldopoulos told Father Dagoumas that he was not sure if he wanted to finish next year and become ordained because he was having problems with his sexuality.  Dagoumas said that Kaldopoulos told him he had fallen in love with Christos Adamos, a fifteen year old who had immigrated to Andover from Greece last year with his parents.  According to Dagoumas, Kaldopoulos told him they had sexual relations after the dance.  Dagoumas suggested that Kaldopoulos speak with his advisor at school, and, for the time being, he should stay away from Christos Adamos.  


Kaldopoulos is an honor student at the Holy Cross Greek Orthodox School of Theology in Brookline, Massachusetts.  The primary mission of the school is to educate students for ordained ministry in the Orthodox Church.  Since its inception in 1937, Holy Cross has served as the seminary of the Greek Orthodox Archdiocese in the Americas.  Kaldopoulos graduated Magna Cum Laude from Hellenic College in 2000, and was then accepted by Holy Cross as a Masters in Divinities student.  He has one year left for his degree and ordination.  


Life at Holy Cross is centered on the values, spirit and worship of the Orthodox Church.  At Holy Cross, formal education growth, academic excellence, and spiritual formation are inseparably connected.  While a student at Holy Cross, Kaldopoulos has experienced the ethos and substance, the thought and tradition, the life and practice of the catholic and apostolic faith.  Worship is central to the Greek Orthodox community.  Prayer and the sacramental life are indispensable to spiritual nature.  Holy Cross is concerned with the academic, spiritual and moral development of the students.  A theological student at Holy Cross is one who strives not only to gain a deep understanding of the faith, but also to live this faith with all of its transformative power and practical implications in the course of daily life.


Nicholas was granted seminarian status after he completed his first full year.  Seminarian status is granted by the school upon review of the student’s first full year.  The school looks at academic performance, attendance at chapel services, development of a relationship with a spiritual advisor, and adherence to student rules.  As a seminarian, he is expected to evidence the life in Christ with high moral judgment and growth in spiritual maturity appropriate to the priestly calling.  A seminarian must strive to acquire a priestly conscience and an ecclesial pastoral spirit.


Holy Cross has a field education program which is an integral part of preparation for service to the Church.  The field education program manifests the relationship between worship, theological study, and service to God’s people.  The theological foundation upon which the field education program rests is the conviction that the theological studies cannot be separated from or unrelated to church life.  There is an intimate and necessary relationship between theological study, worship, and loving service to others.  The supervised field education experiences offered have one fundamental concern: to assist students in deepening their relationship to God and to nurture their vocation to serve God through the Church.  All students in the divinity degree program are required to complete six semesters of supervised field education in order to be certified for graduation.


Nicholas Kaldopoulos is currently in his fourth semester of field education and has been, since January, placed with Father Vasilios Dagoumas in Andover, Massachusetts at the Saint George Greek Orthodox Church.  Father Dagoumas has encouraged Kaldopoulos to accompany him on field trips, athletic and social events.

ARGUMENT

I. Kaldopoulos’s statements to father dagoumas are protected from disclosure by the priest-penitent privilege.

The statements to Father Dagoumas are protected from disclosure by the priest-penitent privilege codified at section 20A of chapter 233 of the Massachusetts General Laws, because Kaldopoulos was seeking religious or spiritual advice or comfort. There are two parts to section 20A; the first part protects “confessions” made to a priest in his professional character from any and all disclosures, while the second part merely prohibits a Priest from “testifying” about communications regarding religious or spiritual advice or comfort.     

Confessions are afforded more protection from disclosure than are mere confidential communications, and the word confidential does not appear in section 20A.  However, any statement that comes within a testimonial privilege is required to be confidential.  Commonwealth v. Gyles, 51 Mass.App.Ct. 1101, 751 N.E.2d 934 (2001).  In Gyles, the Appeals Court recognized that the priest-penitent privilege was established when a minister at the family’s church was summoned to the family’s home by the mother to speak with the daughter, the minister and daughter spoke alone, they sought out privacy for their communication, and they discussed religious beliefs.  

Similarly, Kaldopoulos went to the church in Andover, sought out Father Dagoumas, and waited until all parishioners and employees had left, thereby seeking and insuring confidentiality and privacy for his conversation with Father Dagoumas.  In addition, Kaldopoulos’s statements to Father Dagoumas were not off the cuff remarks made in passing.  This was a very serious and solemn occasion.  Kaldopoulos asked Father Dagoumas if he had a few minutes to talk, and he said yes.  Kaldopoulos is then reported by Father Dagoumas to have stated that he was not sure he wanted to complete his last year in the seminary and become an ordained Priest, like Father Dagoumas, because he was having trouble with his sexuality.  According to Father Dagoumas, Kaldopoulos then explained that he had fallen in love with a fifteen-year-old boy named Christos Adamos and had had sexual relations with him the previous night.  It seems clear that Kaldopoulos was confused about his sexuality, his actions, and his future in the church.  In seeking Father Dagoumas’s advice on what to do, and how his religious future in the church was going to pan out, he was having the kind of conversation that section 20A, liberally construed, is designed to protect.  In short, Kaldopoulos was seeking religious or spiritual advice or comfort from Father Dagoumas.


Gyles also shows that a liberal construction of the elements in section 20A is appropriate.  In Gyles, there was no attempt by the Appeals Court to particularize the kinds of words that passed between the minister and the daughter as being sufficiently religious or spiritual or comforting.  The term “spiritual advice” has been liberally construed to include relationship counseling and annulments.  Ryan v. Ryan, 419 Mass. 86, 95, 642 N.E.2d 1028, 1034 (1994).  In Ryan, the Supreme Judicial Court held that the annulment process may have involved ‘seeking religious or spiritual advice or comfort,’ but, in any event, the process fell within the scope of what the Legislature was seeking to protect by the priest-penitent privilege.  Id.  The terms "seeking religious or spiritual advice or comfort," may be liberally construed to include anything that even remotely touches on what the Legislature was seeking to protect.  

In this case, Father Dagoumas invited Kaldopoulos to “annul” his relationship with the fifteen-year-old boy and to stay away from him, at least for the time being.  So, when Kaldopoulos sought Father Dagoumas’s advice about his sexuality and his romantic relationship with the fifteen-year-old boy, he was seeking the kind of advice that the Legislature sought to protect.


II. KALDOPOULO’S STATEMENTS CONSTITUTED A CONFESSION.


There is no question that Father Dagoumas received the communication from Kaldopoulos “in the course of his professional duties or in his professional character” as contemplated by section 20A.  Father Dagoumas was “at work,” on a Sunday, doing what Priests do: counseling and comforting troubled and confused souls, like Kaldopoulos.  Greek Orthodox priests are expressly authorized to hear confessions and counsel parishioners just like the Priests in the Catholic Church.  Father David Cownie & Presbytera Juliana Cownie, A Guide to Orthodox Life: Some Beliefs, Customs, and Traditions of the Church 78-81 (2d ed. Center for Traditionalist Orthodox Studies 1992).


Father David Cownie & Presbytera Juliana Cownie wrote the following about the Greek Orthodox confession:

[t]he Mystery of Confession entails a very simple procedure.  We merely arrange a time and place with the Priest, usually on a regular schedule (every week, if possible), and meet with him.  This can be in the Church or at home. The actual place is not important. What is important is that we have properly prepared for confession by examining our conscience.  If we are meeting in a more informal setting, we should say the prayers appointed in our service books for the order of confession.  This is not always done if the Confession occurs during or immediately following a service.  A good Priest will prompt us if we are hesitant.  But it is far better for us to be prepared ahead of time and give a concise and honest account of our sins.  The Priest will ask questions and give advice on how to avoid various problems, as he deems appropriate.

Cownie, A Guide to Orthodox Life at 78-79.


After the confession takes place, the penitent is supposed to bow so that the Priest can place his Epitrachilion over the penitent’s head and pray. In comparing the facts of the case at bar to the textbook Greek Orthodox confession, it is clear that a confession took place.  Kaldopoulos arranged a time to meet with the priest by asking if Father Dagoumas had a few minutes to talk.  The meeting took place in a church right after all of the Sunday services for the day were complete, so there was no need for Kaldopoulos to say the service book prayers prior to confessing.  Then in a most honest and forthright manner, Kaldopoulos told Father Dagoumas what he had done wrong.  Then Father Dagoumas asked questions of Kaldopoulos about how close he had become with Christos Adamos, just as the textbook says the Priest should.  When Kaldopoulos was finished confessing, Father Dagoumas told Kaldopoulos to see his advisor at school and to stay away from Christos Adamos, in the mean time.  No doubt this advice was what Father Dagoumas thought was appropriate in order for Kaldopoulos to avoid further problems.  This is a textbook Greek Orthodox confession.  The facts are silent on whether Kaldopoulos bowed and on whether the Priest laid his Epitrachilion on Kaldopoulos’s head and prayed, but those facts are immaterial because these actions are all supposed to take place after the confession is made.  The confession is literally the words Kaldopoulos spoke, not the procedure used after those words are spoken. Because all of the above occurred in a private one on one ceremony, it is a confession within the meaning of the first part of section 20A.


Finally, because Kaldopoulos was stationed in Andover at the Saint George Greek Orthodox Church, Father Dagoumas was Kaldopoulos’s local parish Priest.  When seeking out a confessor to receive his confession an honor student in Greek Orthodox theology, customs, and beliefs, like Kaldopoulos, would know that he “should always first seek spiritual guidance from [his] local parish Priest.”  Cownie, A Guide to Orthodox Life at 80.  Therefore, it would not have been reasonable nor necessary for Kaldopoulos to seek advice from the spiritual advisor he established a relationship with while seeking seminarian status, because that Priest was located in Brookline, some 30 miles away.  


No Massachusetts case defines the word “confession” as used in either section 20A or section 51A and no Massachusetts case has addressed the constitutional gloss that must be applied to the priest-penitent privilege so as to avoid favoring the Catholic Church’s confessional.  The General Court recognized the problem and that is why they exempted not only “confessions” but also “similarly confidential communications in other religious faiths” from the mandatory reporter requirements of section 51A.  Section 51A states that “a priest . . . need not report information solely gained in a confession or similarly confidential communication in other religious faiths.”  The quoted language in the previous sentence is the only language in section 4 of Massachusetts Senate Bill 2230 to which the following language in section 5 of the same Bill could have been referring:  “information exempt from reporting under section 4 of this act.”  Massachusetts Senate Bill 2330 was the bill that added priests and other clergy members to the mandatory reporter list of section 51A.   Therefore, it is clear that the General Court considers confessions and confidential communications to be exempt and outside the scope of section 51A.  


The General Court has always been cognizant of the First Amendment Establishment clause issue that would arise if the General Court gave preferential treatment to the Catholic Church’s confessional.  That is why the General Court adopted a two part priest-penitent privilege: the first part for confessions, and the second part for every other religion’s confidential communication provided that the penitent was seeking religious or spiritual advice or comfort from a member of the clergy in his professional capacity.  

The Massachusetts Supreme Judicial Court has construed the psychotherapist-patient privilege broadly so as to bring within its grasp those confidential communications that it was designed to protect.  Commonwealth v. Collett, 387 Mass. 424, 429, 439 N.E.2d 1223, 1227 (1982).  In Collett, the Supreme Judicial Court liberally construed the term “person consulting him” to include consultations regardless of who initiates contact, because in the normal course, most social workers initiate the contact with their clients, even though at first blush, the phrase, “persons consulting him” would seem to require the client to initiate contact.  This broad interpretation was necessary to allow the privilege to serve the full purposes intended by the General Court, and not to let the privilege turn on the triviality of who initiates contact.  This is so even though testimonial privileges are a drain on the truth finding process, and ought to otherwise be narrowly construed.  

By meeting the requirements of the second part of section 20A, Kaldopoulos has met the requirements of the first part of section 20A.  This result is consistent with the General Court’s use of the phrase “confession” or “similarly confidential communication in other religious faiths” in section 51A.  Although the words used in section 20A would seem to depict a bright line distinction between the first and second parts of section 20A, it is more logical that the General Court included both prongs so that nothing got missed, so that all confidential communications between a clergyman and his penitent would be covered, and so that the liberal construction applied by the Supreme Courts in other states would not be necessary to achieve the desired broad coverage.  This is not to say that the liberal construction of the word “confession” is not required in Massachusetts because of the two-part section 20A.  Any confusion on this point was resolved when the General Court exempted both “confessions” and “confidential communications” from the mandatory reporter requirements of section 51A.  

III.KALDOPOULOS’S STATEMENTS WERE EXEMPT FROM CHILD ABUSE REPORTING.


Communications that come within either half of section 20A are exempt from mandatory reporting under section 51A. This result may seem troubling because it seems clear that the General Court specifically wanted to raid the section 20A privilege and make it subordinate to section 51A, just as it had done with the psychotherapist-patient privilege in section 20B of chapter 233 of the Massachusetts General Laws.  Commonwealth v. Souther, 31 Mass. App. 219, 222-24, 575 N.E.2d 1150, 1153-54 (1991) In Souther, the Appeals Court recognized that there was no irreconcilable conflict between section 20B and section 51A;, that the legislature gave higher priority to protecting children than it gave to protecting psychotherapist-patient confidences.  Had the General Court left well enough alone and not added the second reference to section 20A in section 51A, the General Court would have succeeded in subordinating section 20A to section 51A.


In the first reference to section 20A in section 51A the General Court wrote the following:

Any privilege established by sections one hundred and thirty-five A and one hundred and thirty-five B of chapter one hundred and twelve or by section twenty B of chapter two hundred and thirty-three, relating to confidential communications shall not prohibit the filing of a report pursuant to the provisions of this section or the provisions of section twenty-four.  Emphasis added.

Mass. Gen. Laws ch. 119, § 51A.


In the second reference to section 20A in section 51A the General Court wrote the following:

Notwithstanding section 20A of chapter 233, a priest, rabbi, clergy member, ordained or licensed minister, leader of a church or religious body or accredited Christian Science practitioner shall report all cases of abuse under this section, but need not report information solely gained in a confession or similarly confidential communication in other religious faiths.  Emphasis added.

Mass. Gen. Laws ch. 119, § 51A.


Because there is no irreconcilable conflict between sections 51A and 20B as held in Souther, there is no conflict between sections 51A and 20A, following the reasoning in Souther. However, in comparing the language in the first and second references to section 20A in section 51A, an internal conflict in section 51A is detected.  The General Court made an exception to section 20A for child abuse reports, but then stated in the second reference to section 20A in section 51A that communications that come within either part of section 20A, be they “confessions” or “confidential communications,” are exempt from the exception to section 20A.  Therefore, after all the smoke settles, the priest-penitent privilege is still absolute.  The recent amendment to section 51A that sought to make Priests and other clergy members mandatory reporters did so, but the scope of what the Priests and clergy can report is limited to information learned outside the scope of the priest-penitent privilege codified at section 20A.  


Because section 20A is unaffected by the recent amendments to section 51A, Father Dagoumas breached his statutory duty of confidentiality to Kaldopoulos codified at section 20A, and as demonstrated in the last section, the remedy of suppression is mandated.

IV. KALDOPOULOS’S STATEMENTS WERE OBTAINED IN VIOLATION OF 20A.

The motion to suppress should be granted because the Commonwealth obtained the statements secondary to a substantial violation of section 20A.  Generally, evidence obtained in violation of the law will be suppressed only if the violation is substantial or rises to the level of a Federal or State constitutional violation.  Commonwealth v. Grimshaw, 413 Mass. 73, 77, 595 N.E.2d 302, 305 (1992) citing Commonwealth v. Sheppard, 394 Mass. 381, 389-390, 391 & n. 8, 476 N.E.2d 541 (1985).  Therefore, where the violation of state law is substantial, suppression of the evidence is mandated.  Commonwealth v. Rutkowski, 406 Mass. 673, 676, 550 N.E.2d 362, 365 (1990).  In deciding whether a statutory violation is substantial enough to warrant the exclusion of evidence, the Supreme Judicial Court has developed a two-part test: “the decision whether to exclude such evidence should properly turn on: (1) the degree to which the violation undermined the principles underlying the governing rule of law and (2) the extent to which exclusion will tend to deter such violations from being repeated in the future.”  Grimshaw, 413 Mass. at 78, 595 N.E.2d at 306.  In addition, to be a substantial violation, the defendant must also be prejudiced.  Sheppard, 394 Mass. at 388-89, 476 N.E.2d at 545-46.


Although Grimshaw was a suppression of illegal evidence case, the remedy of exclusion has been applied to suppress privileged communications divulged in violation of statutory law.  See Commonwealth v. Lamb, 372 Mass. 17, 21, 360 N.E.2d 307, 310 (1977) (Lamb I called for particularized suppression of those confidential communications protected by the psychotherapist-patient privilege).  In Lamb, the results of a court ordered psychiatric evaluation were disclosed to the Commonwealth without the required statutory warning being given to Mr. Lamb that the psychotherapist-patient privilege codified at section 20B did not apply.  The Lamb court said that in the absence of the statutorily required warning, section 20B was breached and suppression of the evaluation was necessary.  No Massachusetts case addresses whether the same exclusionary remedy is available for a violation of section 20A; however, in applying the two part test and recognizing the prejudice that both Lamb and Kaldopoulos suffered when their confidences were betrayed, it seems illogical to reach a different result from that reached by the Supreme Judicial Court in Lamb.


In a recent Massachusetts case, a psychiatric nurse violated her ethical but not her statutory duty to keep confidential certain communications made to her by the defendant concerning his involvement in a bank robbery. Commonwealth v. Brandwein, 435 Mass. 623, 760 N.E.2d 724 (2002).  The court found that a psychiatric nurse was a psychotherapist within the meaning of the psychotherapist-patient privilege.  Brandwein, 435 Mass. 623, 629 n. 6, 760 N.E.2d 724, 729 n. 6.  However, the Court held that the statute created an evidentiary privilege applicable to various ‘proceedings’  but did not mandate confidentiality, or prohibit disclosure in other settings. Brandwein, 435 Mass. 623, 628, 760 N.E.2d 724, 728-729.  Therefore, the Court did not find a statutory violation of section 20B, and it refused to suppress Brandwein’s statements.  Nevertheless, the Court found that the nurse had violated her ethical duty to maintain patient confidentiality.  Brandwein, 435 Mass. 623, 629, 760 N.E.2d 724, 729.  


Brandwein is easily distinguished.  There was no statutory violation in Brandwein at all, let alone a substantial one, and in refusing to suppress the nurse’s words, the court held that there could not be a constitutional violation absent state action.  As stated at the outset of this section, suppression is only required to remedy a constitutional or substantial statutory violation.  In the case at bar, there is a substantial statutory violation that mandates suppression.

The Supreme Judicial Court has prescribed the remedy of exclusion even when the statute violated does not prescribe a remedy for violations, so as to make the statute an effective piece of legislation. Commonwealth v. Jones, 362 Mass. 497, 287 N.E.2d 599 (1972). In Jones, the Supreme Judicial Court held that an arrestee has the statutory right to use a telephone within one hour of being booked. The court reasoned that, notwithstanding the absence of any express penalty for the statutory violation, in order to make the statute an effective piece of legislation, courts should suppress unfavorable evidence gained as a result of denying a defendant the right to use a telephone. Id at 502, 287 N.E. 2d at 603.  Similarly, to make section 20A an effective piece of legislation and to be consistent with Lamb, this court should apply the remedy of exclusion and suppress the statements Father Dagoumas made to the Department of Social Services.

CONCLUSION


For the forgoing reasons, the Court should grant the relief requested:  suppress the statements Father Dagoumas made to DSS, which were in turn reported to the District Attorney’s Office.


Respectfully submitted,


Nicholas P. Kaldopoulos


By his Attorney


xxxxxxxxxxxx, Esq.


500 Federal Street


Andover, MA 01810


(978) 681-0800

Dated July 3, 2002
BBO# 1234567
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