CONSTITUTIONAL LAW

2008 FIRST TAKE-HOME EXERCISE

ANSWERS

Professors Malaguti and Winig

1.
The fact that City News resigned its license and is no longer in business rendered its action moot.

2.
In most cases, “voluntary cessation” of the activity at issue does not render the judicial action moot because the party who voluntarily ceases the conduct at issue can just start it up again after the case is dismissed.

3.
City News is not capable of repeating conduct that caused the judicial action because it gave up its license and is no longer in business.

4.
(A) 
The plaintiff must have suffered an injury in fact; 

(B) 
There must be a causal connection between the injury and the conduct complained of; and 

(C) 
It must be likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.

5.
Addressing either of the following will suffice.

No Injury in Fact:  A plaintiff is deemed to have suffered an injury in fact – “an invasion of a judicially cognizable interest"—when s/he demonstrates harm that is (a) concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical.  The Plaintiffs' avowed intention to protest in a similar manner in the future is akin to the plaintiff in Lujan who declared, "I intend to go back to Sri Lanka [to observe endangered species]," but confessed that she had no current plans.  The Supreme Court has held that "[s]uch 'some day' intentions – without any description of concrete plans, or indeed even any specification of when the some day will be – do not support a finding of the 'actual or imminent' injury that our cases require."  The entirely speculative nature of the "future protests" would render wholly advisory any prospective relief.

No Redressibility:  The inchoate nature of the claim makes it impossible for a court to fashion an injunction prohibiting future conduct that accomplishes anything beyond abstractly commanding the defendants to obey the First Amendment.  It is unknown what the specific circumstances of future Presidential events, and hence future protests, will be.  Demanding that a party do nothing more specific than "obey the law" is impermissible.  A court is unable to conduct an appropriate First Amendment analysis without knowing anything more than vague generalities about future protests.

6.
The circumstances or status giving rise to the cause of action must have actually arisen; that is, there must be live controversy at the time the action is brought.

7.
Elend, Marks and Redner have not demonstrated an imminent threat of arrest or some other circumstance that would trigger a live controversy that would support a judicial action.  Without specific and immediate plans for protests, their cause of action has not actually arisen.

8.
Political Question Doctrine

9.
A.
 Is there a textually demonstrable constitutional commitment of the 


issue to a coordinate political department; or 

B. 
Is there a lack of judicially discoverable and manageable standards for resolving it; or 


C.
The impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 


D.
The potential of embarrassment from multifarious pronouncements by various departments on one question.

10.
Article VI of the Constitution makes the Constitution the 'supreme Law of the Land.' In 1803, Chief Justice Marshall, speaking for a unanimous Court, referring to the Constitution as 'the fundamental and paramount law of the nation,' declared in the notable case of Marbury v. Madison, that 'It is emphatically the province and duty of the judicial department to say what the law is.' This decision declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system. It follows that the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States 'any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.' Every state legislator and executive and judicial officer is solemnly committed by oath taken pursuant to Art. VI, ¶3 'to support this Constitution.' 

11.  
Standing

12. 
Michigan will prevail because the attorneys did not represent any specific indigent clients and therefore have no right to assert third party-standing.  They need to represent actual clients, not hypothetical ones.  If most of the students miss this, I would give them credit if they properly introduce the concept of third-party standing, but merely draw the wrong conclusion.

13.   
Ripeness

14.
The court's "role is neither to issue advisory opinions nor to declare rights in hypothetical cases, but to adjudicate live cases or controversies consistent with the powers granted the judiciary in Article III of the Constitution.  there must be an actual dispute between adverse litigants and a substantial likelihood that a favorable federal court decision will have some effect.  Here, the case concerns a hypothetical, rather than an "actual," legal dispute concerning proposed contract terms that may or may not be executed in the future. The question of whether a favorable resolution will have any effect hinges on the same contingencies. Thus, the case would appear to seek nothing more than an advisory opinion.”

15.  
Political Question.

16.  
[1] a textually demonstrable constitutional commitment of the issue to a coordinate political department; or 

[2] a lack of judicially discoverable and manageable standards for resolving it; or 

[3] the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 

[4] the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

17.  
Yes.  There is historic deference due to the Executive in the conduct of the foreign relations of the United States.  This would likely invoke at least # 1 and # 3 above.

18. 
-
The Court has only the original jurisdiction that Congress confers 


upon it.

-
The Court has the original jurisdiction set forth in Article III of the Constitution.

-
The Court has the original jurisdiction set forth in Article III of the Constitution, plus whatever original jurisdiction Congress chooses to add.

-
The Court has the original jurisdiction set forth in Article III of the Constitution, minus whatever original jurisdiction Congress chooses to take away.

19.
Ripeness

20.
The case should be dismissed.  The court's role is neither to issue advisory opinions nor to declare rights in hypothetical cases, but to adjudicate live cases or controversies consistent with the powers granted the judiciary in Article III of the Constitution.  There must be an actual dispute between adverse litigants and a substantial likelihood that a favorable federal court decision will have some effect.  Here, the case concerns a hypothetical, rather than an "actual," legal dispute concerning possible infringement on rights to free expression. Thus, the case would appear to seek nothing more than an “advisory opinion.”

21.
Political Question

22.
1. 
a textually demonstrable constitutional commitment of the issue to a coordinate political department; or 


2. 
a lack of judicially discoverable and manageable standards for resolving it; or 


3.
 the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 


4. 
the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

23.
This is a purely derivative power that can be used to supplement Congress’s powers enumerated in the Constitution.  “Necessary and proper” power is not an original source of power.

