2008 First Exercise Questions

Questions 1-3 are based on the following fact pattern:

The City of Waukesha, Wisconsin (Waukesha), requires sellers of sexually explicit materials to obtain and annually renew adult business licenses.  City News and Novelty, Inc. (City News), pursuant to a license first obtained in 1989, owned and operated an adult-oriented shop in downtown Waukesha.  In November 1995, City News applied for a renewal of its license, then due to expire in two months.  In December 1995, Waukesha's Common Council denied the application, finding that City News had violated Waukesha’s ordinance by permitting minors to loiter on the premises, failing to maintain an unobstructed view of booths in the store, and allowing patrons to engage in sexual activity inside the booths.  Waukesha's refusal to renew City News's license was upheld in administrative proceedings and on judicial review in the state courts.


City News petitioned for certiorari to the United States Supreme Court, raising three issues of alleged judicial error: (1) the burden of persuasion had been improperly assigned to City News; (2) Waukesha's ordinance unconstitutionally accorded Waukesha officials unbridled discretion to vary punishments for ordinance violations; and (3) the constitutional requirement of prompt judicial review that must accompany an adult business licensing scheme requires a prompt judicial determination rather than simply a right to promptly file for judicial review.  The Supreme Court granted certiorari on the third question only. 

Two months after its certiorari petition, City News withdrew its renewal application and closed its business upon the Waukesha 's grant of a license to another adult business with which City News felt it could not effectively compete.  Waukesha would like to ask the Supreme Court to dismiss the case.  City News desires that the case continue, and that a decision be made on the substantive constitutional issue on which certiorari was granted.

1.
What ground should Waukesha raise in support of its motion to dismiss?

2.
Please make City News’s best argument that Waukesha should not prevail in getting the case dismissed.


3.
Please state why City News will not prevail, and the case will be dismissed.

Questions 4 through 7 are based on the following fact pattern:

Adam Elend, Jeff Marks, and Joe Redner attempted to protest at a political rally attended by President Bush at the University of South Florida (USF) Sun Dome.  Marks and Redner held up placards, while Elend videotaped the event and distributed copies of certain Supreme Court decisions pertaining to the First Amendment.  Elend, Marks and Redner began their protesting efforts on a median adjacent to a parking lot on the USF campus, approximately 150 feet from the nearest Sun Dome entrance and 30 feet from event attendees who were waiting in line. Soon after the commencement of this activity, USF police officers told Elend, Marks and Redner that they would have to stand in the “First Amendment zone," an area estimated to be one quarter of a mile away from the Sun Dome.  The “First Amendment zone" was enclosed within a metal fence patrolled by law enforcement personnel, some of whom were on horseback.  Elend, Marks and Redner protested that others carrying placards and signs indicating support of President George Bush or Governor Jeb Bush were not asked to move to the “First Amendment zone.”

 
Elend, Marks and Redner explained to USF officers their belief that the creation of such a zone unconstitutionally restricted their freedom of speech.  At that point, they were approached by a purported agent of the Sun Dome who also requested they move to the “First Amendment zone."  When Elend, Marks and Redner refused to relocate, Hillsborough County Sheriff's deputies arrived and threatened to arrest them for "trespass after warning."  Elend, Marks and Redner remained adamant and refused to leave.  After huddling and discussing the matter for several minutes, the Sheriff’s deputies determined that no agent of the Sun Dome was present who had the requisite authority to provide a warning, as required by state trespass law, and Elend, Marks and Redner were allowed to continue their activities under the close watch of the Sheriff’s deputies.   


Invoking federal question jurisdiction, Elend, Marks and Redner commenced a lawsuit in the United States District Court. They named as defendants Sun Dome, Inc., the USF Board of Trustees, W. Ralph Basham as Director of the U.S. Secret Service, and Cal Henderson, the Sheriff of Hillsborough County in his official capacity.  Elend, Marks and Redner sought declaratory relief for the allegedly unconstitutional "acts, practices, and customs" of defendants and an injunction against "any further constitutional violations."  Elend, Marks and Redner vow to continue engaging in such protests in the future.

Recently, the United States Court of appeals for the 11th Circuit determined that Elend, Marks and Redner lacked both standing and ripeness to pursue their claim.

4.
What are the three requirements for constitutional standing?

5.
Please explain why Elend, Marks and Redner lack constitutional standing.

6.
Please briefly describe the requirements of ripeness.

7.
Please explain why Elend’s, Marks’s and Redner’s action is not ripe.

Questions 8 and 9 are based on the following fact pattern:

Robert O'Connor recently filed a complaint against the United States of America alleging that "[t]he War on Iraq which Congress by resolution gives authority to the President to wage war on Iraq is unconstitutional because waging war on Iraq is a subterfuge for the U.S. Government to wage war on its own citizens by releasing A.B.C. warfare on Americans and blaming it on Iraq." In his complaint, O’Connor asked the federal court "to declare the war on Iraq unconstitutional."  He also sought an injunction requiring the United States to "cease and desist ... from waging war on Iraq."

8.
The federal district court would like to dismiss the action without reaching the constitutional merits.  Excluding standing and ripeness, what justiciability ground can it use to dispose of the case?

9.
What are the standards a federal court will apply in so deciding?
Question 10 is based on the following fact pattern:

On July 17, 1954, the United States Supreme Court decided Brown v. Board of Education, which declared unconstitutional racial segregation in public schools (under the equal protection clause of the 14th Amendment).  On May 31, 1955, the Supreme Court directed all defendants in the case, including the Little Rock, Arkansas District School Board to make a prompt and reasonable start toward full compliance with the May 17, 1954 ruling. In the words of the Supreme Court: “State authorities were thus duty bound to devote every effort toward initiating desegregation and bringing about the elimination of racial discrimination in the public school system.” 


In November 1956, an amendment to the Arkansas Constitution commanded the Arkansas Legislature to oppose “in every Constitutional manner the Un-constitutional desegregation decisions of May 17, 1954 and May 31, 1955 of the United States Supreme Court.”  Pursuant to this state constitutional command, a law relieving school children from compulsory attendance at racially mixed schools and a law establishing a “State Sovereignty Commission” were enacted.  


On September 2, 1957, the day before the first African-American students were to enter Little Rock’s Central High School, the Governor of Arkansas dispatched units of the Arkansas National Guard to the Central High School grounds and placed the school “off limits to colored students.”  This action caused a groundswell of opposition to desegregation in the Caucasian community and it became dangerous for the African-American students to attend Central High School.

The Unites States Department of Justice brought an action to compel compliance with the Supreme Court’s desegregation order.  The Governor and Legislature of Arkansas assert that they are not bound by Brown v. Board of Education because state sovereignty protects Arkansas from application of the 14th Amendment against the states and subdivisions of the state.  
Please state why the Governor and Legislature of Arkansas were incorrect:

Questions 11 and 12 are based on the following facts:

In 1994, Michigan amended its Constitution to provide that "an appeal by an accused who pleads guilty or nolo contendere shall be by leave of the court" and not as of right.  In 2000, the Michigan Legislature adopted another law stating that appointment of appellate counsel for indigents who plead guilty was prohibited.  Two attorneys who represent indigent defendants in the Michigan state courts challenged the Michigan practice in the United States District Court for the Eastern District of Michigan.  In bringing the claim, the two plaintiff attorneys did not purport to represent specific criminal defendants.  The state of Michigan has as
ked that the case be dismissed without reaching the merits. 

11.
What issue should Michigan raise in attempting to get the case dismissed?

12.
Please state whether Michigan will prevail in its claim that the case should be dismissed without reaching the merits, and the reasons supporting your conclusion.

Questions 13 and 14 are based on the following facts:

Westlands Water District, Distribution District Number 1 ("Westlands”) is a water distribution district formed pursuant to the California Water Code for the purpose of contracting with the United States for water service from the Central Valley Project.  The United States and Westlands negotiated certain terms for inclusion in a long-term renewal contract between 1998 and 2000, and "tentatively agreed to several terms" on or before November 17, 2000.  On that date, the United States released several proposed long-term water service contracts, including the Westlands contract, for public comment.  The comment period closed on or about January 17, 2001.

 
On January 9, 2001, before the close of the comment period, the California Natural Resources Defense Council ("NRDC") sent a letter to the Deputy Secretary of the Department of the Interior and other federal officials providing its "Comments on Proposed CVP Long-Term Renewal Contracts for Friant, Hidden, Buchanan, Cross-Valley, Feather River and Delta-Mendota Canal Units."  In the letter, NRDC expressed its view that "the proposed renewal contracts are a threat to California's environment and constitute misguided federal policy."  The stated that the proposed contract terms contained "numerous legal deficiencies" including violations of provisions of the Central Valley Project Improvement Act, and, "[a]bsent action to correct these deficiencies," NRDC would resort to litigation.  NRDC "urge[d] the Administration to withdraw these flawed proposed contracts and draft environmental documents, to complete proper EISs and ESA consultations, and to reinitiate negotiations on new contracts that comply with law."


Westlands' proposed contract has not yet been finalized or executed and is currently pending review pursuant to the National Environmental Policy Act and the Endangered Species Act.  The respective agencies responsible for compliance with federal guidelines are expected to complete their review within six (6) to ten (10) months.


Westlands sued NRDC before that review period had wrapped up, and seeks a declaratory judgment that its contract with the United States is proper.  NRDC has asked that the case be dismissed without reaching the merits.  

13.
What issue should NRDC raise in attempting to get the case dismissed without reaching the merits? Will NRDC prevail?  What reasons support your conclusion? 
14.
Please state whether NRDC will prevail in its claim that the case should be dismissed without reaching the merits, and the reasons supporting your conclusion. 

Questions 15-18 are based on the following fact pattern:

Whiteman and a class of his peers are "present and former citizens and residents of Austria of Jewish descent [and their heirs and beneficiaries] who ... were victims of Nazi persecution [and] whose assets were converted and human rights were barbarously violated" from 1938 to 1945.  They filed suit on October 20, 2000 in the United States District Court for the Southern District of New York, bringing claims against the Republic of Austria and a number of its instrumentalities that they allege recently sold property that was expropriated from Austrian Jews by the Nazis during before and during World War II.  The class’s claims are based principally on Austria's "looting, expropriation, Aryanization, and/or liquidation."  

The Republic of Austria and the United States of America are not happy about the Whiteman litigation.  Both the Clinton and Bush presidential administrations have committed the United States to a policy of resolving Holocaust-era restitution claims through international agreements rather than litigation. Consistent with that policy, the United States has engaged in extensive international negotiations culminating in the 2001 executive (presidential) agreement with the Republic of Austria to establish a fund to compensate Austrian Jews (and their heirs and successors) whose property was confiscated during the Nazi era.  However, the Whiteman litigation is serving as an obstacle to the implementation of that fund to compensate Austrian Jewish victims of the Nazi regime for Holocaust-related property deprivations.  In fact, distributions from the Austrian compensation fund remain contingent on the dismissal of the Whiteman case.  Accordingly, the Republic of Austria and the United States of America have both moved for dismissal of the Whiteman class action on the ground that the federal district court should refrain from hearing the case.

15.
What issue should Austria and the United States raise in attempting to get the case dismissed?

16.
What considerations will the Court will apply in deciding whether the argument will prevail?

17.
Should Austria and the United States prevail in their claim that the case should be dismissed without reaching the merits?  What 4 reasons support your conclusion?
18.    Please circle every one of the following statements that are true about the original jurisdiction of the Supreme Court of the United States.
-
The Court has only the original jurisdiction that Congress confers upon it.

-
The Court has the original jurisdiction set forth in Article III of the Constitution.

-
The Court has the original jurisdiction set forth in Article III of the Constitution, plus whatever original jurisdiction Congress chooses to add.

-
The Court has the original jurisdiction set forth in Article III of the Constitution, minus whatever original jurisdiction Congress chooses to take away.

Questions 19 and 20 are based on the following fact pattern:

 SEQ CHAPTER \h \r 1The state of Peaceable recently adopted a gun control law that prohibits anyone, including a gun club, from using targets that “depict human figures, human effigies, human silhouettes or any human images thereof.” The law exempts training facilities for law enforcement personnel from the prohibition. Violation of the statute is punishable by a fine, or imprisonment of up to one year in the House of Correction.  The “Second Amendment Rod and Rifle Club,” a gun club located within the state of Peaceable, wishes to use targets that depict Osama bin Laden’s face, and brought an action in Federal Court asking for a declaration against the state officers responsible for enforcing the law that the law impermissibly infringes on its and its members rights to free speech.  The new gun control law has gone into effect and neither the Second Amendment Rod and Rifle Club, nor any of its officers or members have been prosecuted under the statute. The defendants are considering bringing a motion to dismiss on procedural grounds involving justiciability.

19.
What ground should the defendants raise in support of their argument for dismissal?

20.       Should the complaint be dismissed? Why or why not?

Questions 21 and 22 are based on the following fact pattern:
Idris is a highly successful Saudi banker, born and raised in Sudan.  In March 1998, Idris purchased $18 million worth of shares in El-Shifa, a corporation organized under the laws of Sudan. At the time, El-Shifa was the sole, exclusive owner of a manufacturing facility located in Khartoum, Sudan. El-Shifa was the largest pharmaceutical manufacturing company in Sudan and used the Plant to supply drugs needed by the impoverished people living in that country.   


In August 1998, after the United States Embassies in Nairobi, Kenya, and Dar es Salaam, Tanzania, were bombed in nearly simultaneous attacks linked to Osama bin Ladin and al-Qaeda, President Clinton ordered the armed forces of the United States to conduct strikes in Afghanistan and Sudan intended to "disrupt bin Ladin's terrorist network and destroy elements of its infrastructure" there. The stated purpose of the strikes was to "destroy, in Sudan, [a] factory with which bin Ladin's network is associated, which was producing an ingredient essential for nerve gas."  

The day after the strikes, the President sent a letter to Congress in which he stated that the Plant was being used to produce chemical weapons.  The President stated the United States had acted in self-defense, and that the strikes were a necessary and proportionate response to the imminent threat of further terrorist attacks against U.S. personnel and facilities. The President claims to have ordered the strikes "pursuant to [his] constitutional authority to conduct U.S. foreign relations and as Commander and Chief Executive." 

El-Shifa’s plant was destroyed and Idris sued the United States government in Federal Court, seeking $50 million in damages as compensation for the destruction of the El-Shifa plant and claiming that the action constituted an uncompensated taking under the takings clause of the Fifth Amendment.   The Clinton Administration has argued that the Federal Courts should not even hear the suit.

21.
If the Federal Court agrees with the Clinton Administration that that the Federal Courts should not even entertain the suit, on what ground will it do so?

22.
What standards will the Court apply in so deciding?

23.       How does the “necessary and proper clause” work?  Does it apply to all branches of government? What is the most important thing to remember about the clause?. 
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