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1. 
Please circle every one of the following statements that are true about the original jurisdiction of the Supreme Court of the United States?

-
The Court has only the original jurisdiction that Congress confers upon it.

-
The Court has the original jurisdiction set forth in Article III of the Constitution.

-
The Court has the original jurisdiction set forth in Article III of the Constitution, plus whatever original jurisdiction Congress chooses to add.

-
The Court has the original jurisdiction set forth in Article III of the Constitution, minus whatever original jurisdiction Congress chooses to take away.
Questions 2 and 3 are based on the following facts:
 SEQ CHAPTER \h \r 1The state of Peaceable recently adopted a gun control law that prohibits anyone, including a gun club, from using targets that “depict human figures, human effigies, human silhouettes or any human images thereof.” The law exempts training facilities for law enforcement personnel from the prohibition. Violation of the statute is punishable by a fine, or imprisonment of up to one year in the House of Correction.  The “Second Amendment Rod and Rifle Club,” a gun club located within the state of Peaceable, wishes to use targets that depict Osama bin Laden’s face, and brought an action in Federal Court asking for a declaration against the state officers responsible for enforcing the law that the law impermissibly infringes on its and its members rights to free speech.  The new gun control law has gone into effect and neither the Second Amendment Rod and Rifle Club, nor any of its officers or members have been prosecuted under the statute. The defendants are considering bringing a motion to dismiss on procedural grounds involving justiciability.

2.
What ground should the defendants raise in support of their argument for dismissal?

Ripeness
3.
In the space provided below, please explain whether, and why or why not, the complaint should be dismissed. 
The case should be dismissed.  The court's role is neither to issue advisory opinions nor to declare rights in hypothetical cases, but to adjudicate live cases or controversies consistent with the powers granted the judiciary in Article III of the Constitution.  There must be an actual dispute between adverse litigants and a substantial likelihood that a favorable federal court decision will have some effect.  Here, the case concerns a hypothetical, rather than an "actual," legal dispute concerning possible infringement on rights to free expression. Thus, the case would appear to seek nothing more than an “advisory opinion.”

Questions 4 through 5 are based on the following facts:
Idris is a highly successful Saudi banker who was born and raised in Sudan.  In March 1998, Idris purchased $18 million worth of shares in El-Shifa, a corporation organized under the laws of Sudan. At the time, El-Shifa was the sole and exclusive owner of a manufacturing facility located in Khartoum, Sudan. El-Shifa was the largest pharmaceutical manufacturing company in Sudan and used the Plant to supply drugs sorely needed by the impoverished people living in that country.   


In August 1998, after the United States Embassies in Nairobi, Kenya, and Dar es Salaam, Tanzania, were bombed in nearly simultaneous attacks that were linked to Osama bin Ladin and the terrorist organization al-Qaeda, President Clinton ordered the armed forces of the United States to conduct strikes in Afghanistan and Sudan intended to "disrupt bin Ladin's terrorist network and destroy elements of its infrastructure" there. The stated purpose of the strikes was to "destroy, in Sudan, [a] factory with which bin Ladin's network is associated, which was producing an ingredient essential for nerve gas."  

The day after the strikes, the President sent a letter to Congress in which he stated that the Plant was being used to produce chemical weapons.  The President stated the United States had acted in self-defense, and that the strikes were a necessary and proportionate response to the imminent threat of further terrorist attacks against U.S. personnel and facilities. The President claims to have ordered the strikes "pursuant to [his] constitutional authority to conduct U.S. foreign relations and as Commander and Chief Executive." 

El-Shifa’s plant was destroyed and Idris sued the United States government in Federal Court, seeking $50 million in damages as compensation for the destruction of the El-Shifa plant and claiming that the action constituted an uncompensated taking under the takings clause of the Fifth Amendment.   The Clinton Administration has argued that the Federal Courts should not even hear the suit.

4.
If the Federal Court agrees with the Clinton Administration that that the Federal Courts should not even entertain the suit, on what ground will it do so?

Political Question
5.
What standards will the Court apply in so deciding?

1.
 a textually demonstrable constitutional commitment of the issue to a coordinate political department; or 


2. 
a lack of judicially discoverable and manageable standards for resolving it; or 


3.
 the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 


4. 
the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

We would mark you correct if you got a couple of them right.

6.
Briefly explain how the “necessary and proper clause” works. 

This is a purely derivative power that can be used to supplement Congress’s powers enumerated in the Constitution.  “Necessary and proper” power is not an original source of power.

Questions 7 and 8 are based on the following facts:
James McFarland, Jr. was charged violating four counts of the federal “Hobbs Act,” 18 U.S.C. § 1951, for the robbery of local convenience stores in Fort Worth, Texas.  In pertinent part, the Hobbs Act states: 

(a) Whoever in any way or degree obstructs, delays, or affects commerce or the movement of any article or commodity in commerce, by robbery or extortion or attempts or conspires so to do, or commits or threatens physical violence to any person or property in furtherance of a plan or purpose to do anything in violation of this section shall be fined under this title or imprisoned not more than twenty years, or both. 


(b) As used in this section—

... 

(3) The term 'commerce' means commerce within the District of Columbia, or any Territory or Possession of the United States; all commerce between any point in a State, Territory, Possession, or the District of Columbia and any point outside thereof; all commerce between points within the same State through any place outside such State; and all other commerce over which the United States has jurisdiction."

On November 20, 1998, he allegedly took "about $100, close to $100" from the Buy-Low Convenience Store.  On December 3, 1998 he allegedly took $1,500 to $2,000 from the Gateway Discount Liquor Store.  On December 11, 1998, he allegedly stole about $50 from the Quickway Shopping Convenience Store.  At trial, there was testimony that some of the merchandise sold by these stores was originally manufactured or processed outside of Texas, although no specifics as to what percentage or amount of such goods was offered,.  There was no evidence that, as a result of the charged robberies, the retail stores actually reduced or delayed any purchases of inventory, and the testimony suggests that they did not.  There was no evidence that any of the robberies resulted in any of the stores even slightly delaying any payment to any party as a result of the charged robberies.
7.
The United States Attorney prosecuting McFarland has just completed presenting the government’s evidence, and McFarland would like to ask the Court to dismiss the Hobbs Act case against him.   What is the best constitutional argument that McFarland can make?

No authority under the Commerce Clause.

8.
What factors will the Court consider in deciding whether the argument will prevail?

1.
Channels

2. Instrumentalities
3. Substantially affects interstate commerce

Questions 9 through 11 are based on the following facts:

Shortly after taking office in 1969, President Nixon declared a national "war on drugs." As the first campaign of that war, Congress set out to enact legislation that would consolidate various drug laws on the books into a comprehensive statute, provide meaningful regulation over legitimate sources of drugs to prevent diversion into illegal channels, and strengthen law enforcement tools against the traffic in illicit drugs.  That effort culminated in the passage of the Comprehensive Drug Abuse Prevention and Control Act of 1970.  To effectuate these goals, Congress devised a closed regulatory system making it unlawful to manufacture, distribute, dispense, or possess any controlled substance.  In enacting the CSA, Congress classified marijuana as a Schedule I drug.  This preliminary classification was based, in part, on the recommendation of the Assistant Secretary of HEW "that marihuana be retained within schedule I at least until the completion of certain studies now underway."  Schedule I drugs are categorized as such because of their high potential for abuse, lack of any accepted medical use, and absence of any accepted safety for use in medically supervised treatment.

California is one of at least nine States that authorize the use of marijuana for medicinal purposes.  In 1996, California voters passed Proposition 215, now codified as the Compassionate Use Act of 1996.  The proposition was designed to ensure that "seriously ill" residents of the State have access to marijuana for medical purposes, and to encourage Federal and State Governments to take steps towards ensuring the safe and affordable distribution of the drug to patients in need.  The Act creates an exemption from criminal prosecution for physicians, as well as for patients and primary caregivers who possess or cultivate marijuana for medicinal purposes with the recommendation or approval of a physician.  A "primary caregiver" is a person who has consistently assumed responsibility for the housing, health, or safety of the patient. 

Angel Raich is a California resident who suffers from a variety of serious medical conditions and has sought to avail herself of medical marijuana pursuant to the terms of the Compassionate Use Act.  She is being treated by licensed, board-certified family practitioners, who have concluded, after prescribing a host of conventional medicines to treat her conditions and to alleviate her associated symptoms, that marijuana is the only drug available that provides effective treatment.  All marijuana she uses is grown locally. 

On August 15, 2002, county deputy sheriffs and agents from the federal Drug Enforcement Administration (DEA) came to Monson's home. After a thorough investigation, the county officials concluded that her use of marijuana was entirely lawful as a matter of California law.  Nevertheless, after a 3-hour standoff, the federal agents seized and destroyed all six of her cannabis plants.  Raich thereafter brought an action against the Attorney General of the United States and the head of the DEA seeking injunctive and declaratory relief prohibiting the enforcement of the federal Controlled Substances Act.  She alleges that the federal government lacks the authority to enforce the federal drug laws against her.

9.
 What issue that we studied this semester presents Raich’s best argument that the federal government lacks the authority to enforce the federal drug laws against her?

No authority under the Commerce Clause

10.
What three factors will the Court consider in deciding whether the argument will prevail?

1.
Channels

2.
Instrumentalities

3.
Substantially affects interstate commerce

11.
In the space below, please state whether Raich will prevail in her argument, and the reasons supporting your conclusion.

Raich loses.  This is the actual Supreme Court case that came down last year.  “Our case law firmly establishes Congress' power to regulate purely local activities that are part of an economic "class of activities" that have a substantial effect on interstate commerce.”  “Congress can regulate purely intrastate activity that is not itself "commercial," in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity.”  “[A] primary purpose of the CSA is to control the supply and demand of controlled substances in both lawful and unlawful drug markets.”
We would give you credit if you say that Raich wins, and support the answer with Lopez and/or Morrisson (or what they say without citing the cases by name): Congress has no power to regulate purely local matters.  10th Amendment adds support.

Questions 12 and 13 are based on the following facts:

Former and current employees of the Waco, Texas Fire Department brought suit against the City claiming that its method of calculating overtime pay violated the federal Fair Labor Standards Act ("FLSA").  The City admits that its pay practices violated the statute, but claims that FLSA is unconstitutional as applied in this case because it interferes with solely local functions that do not substantially affect interstate commerce.  


12. 
In the space provided below please apply the reasoning set forth in the case of Garcia v. San Antonio Metropolitan Transit Authority (minimum wage for bus drivers case) to argue that FLSA is constitutional as applied.

Garcia:
“[T]he Commerce Clause did not give Congress the authority to regulate the "States as States." “In other words, Congress could "not exercise [Commerce Clause] power so as to force directly upon the States its choices as to how essential decisions regarding the conduct of integral governmental functions are to be made.  But, in Garcia and its progeny, Congress may “subject the States to legislation (FLSA) that is also applicable to private parties. . . if the law is one of generally applicability.”

13.
the space provided below please apply the reasoning set forth in the case of Printz (Brady handgun registry case) and/or Lopez (no guns in school zone case) to argue that FLSA is unconstitutional as applied.

Printz/Lopez:
Fighting fires in Waco is a purely local matter that bears no relationship to interstate commerce.  Here, Congress is essentially interfering with the city’s ability to deal with a purely local issue.

Questions 14 and 15 are based on the following facts:

Dr. Nanda was employed as a non-tenured assistant professor in the Department of Microbiology at the University of Illinois's Chicago campus. The University of Illinois is an institution of higher education that is completely run by the State of Illinois.  In July 1998 the University of Illinois failed to renew Dr. Nanda’s employment  contract.  After exhausting her administrative remedies, Dr. Nanda filed this action in district court.


Dr. Nanda sued the State of Illinois, alleging that she had suffered harassment and that her employment had been terminated on the basis of her sex, race and national origin in violation of Title VII of the federal Civil Rights Act.  Title VII expressly authorizes discrimination actions in the employment context.  The State of Illinois has moved to dismiss the suit, claiming it is immune from such litigation.
14.
What issue that we studied this semester should Illinois raise in claiming immunity?

11th Amendment

15.
In the space provided below, please state whether Illinois will prevail in its claim of immunity, and the reasons supporting your conclusion.

Illinois will probably lose in arguing that it is immune.  A state's immunity, is not absolute; "Congress may abrogate the State's Eleventh Amendment immunity when it both unequivocally intends to do so and acts pursuant to a valid grant of constitutional authority." The Supreme Court has recognized that "the Eleventh Amendment, and the principle of state sovereignty which it embodies, are necessarily limited by the enforcement provisions of § 5 of the Fourteenth Amendment."  Congress, "may subject nonconsenting States to suit in federal court when it does so pursuant to a valid exercise of its § 5 power."  The Supreme Court allows this Congressional waiver of 11th Amendment immunity in cases of historical discrimination and usually where strict scrutiny would be the standard.  Given that Nanda is claiming discrimination on race and national origin, it is likely that Congress can waive immunity.

16.
On May 17, 1954, the United States Supreme Court decided Brown v. Board of Education, which declared unconstitutional racial segregation in public schools (under the equal protection clause of the 14th Amendment).  On May 31, 1955, the Supreme Court directed all defendants in the case, including the Little Rock, Arkansas District School Board to make a prompt and reasonable start toward full compliance with the May 17, 1954 ruling. In the words of the Supreme Court: “State authorities were thus duty bound to devote every effort toward initiating desegregation and bringing about the elimination of racial discrimination in the public school system.” 


In November 1956, an amendment to the Arkansas Constitution commanded the Arkansas Legislature to oppose “in every Constitutional manner the Un-constitutional desegregation decisions of May 17, 1954 and May 31, 1955 of the United States Supreme Court.”  Pursuant to this state constitutional command, a law relieving school children from compulsory attendance at racially mixed schools and a law establishing a “State Sovereignty Commission” were enacted.  


On September 2, 1957, the day before the first African-American students were to enter Little Rock’s Central High School, the Governor of Arkansas dispatched units of the Arkansas National Guard to the Central High School grounds and placed the school “off limits to colored students.”  This action caused a groundswell of opposition to desegregation in the Caucasian community and it became dangerous for the African-American students to attend Central High School.

The Unites States Department of Justice brought an action to compel compliance with the Supreme Court’s desegregation order.  The Governor and Legislature of Arkansas assert that they are not bound by Brown v. Board of Education because state sovereignty protects Arkansas from application of the 14th Amendment against the states and subdivisions of the state.  In the space below, please state why the Governor and Legislature of Arkansas were incorrect:
Article VI of the Constitution makes the Constitution the 'supreme Law of the Land.' In 1803, Chief Justice Marshall, speaking for a unanimous Court, referring to the Constitution as 'the fundamental and paramount law of the nation,' declared in the notable case of Marbury v. Madison, that 'It is emphatically the province and duty of the judicial department to say what the law is.' This decision declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system. It follows that the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States 'any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.' Every state legislator and executive and judicial officer is solemnly committed by oath taken pursuant to Art. VI, ¶3 'to support this Constitution.'’

Questions 17 and 18 are based on the following facts:


In 1994, Michigan amended its Constitution to provide that "an appeal by an accused who pleads guilty or nolo contendere shall be by leave of the court" and not as of right.  In 2000, the Michigan Legislature adopted another law stating that appointment of appellate counsel for indigents who plead guilty was prohibited.  Two attorneys who represent indigent defendants in the Michigan state courts challenged the Michigan practice in the United States District Court for the Eastern District of Michigan.  In bringing the claim, the two plaintiff attorneys did not purport to represent specific criminal defendants.  The state of Michigan has asked that the case be dismissed without reaching the merits. 

17.
What issue that we studied this semester should Michigan raise in attempting to get the case dismissed?

Standing

18.
In the space provided below, please state whether Michigan will prevail in its claim that the case should be dismissed without reaching the merits, and the reasons supporting your conclusion.

Michigan will prevail because the attorneys did not represent any specific indigent clients and therefore have no right to assert third party-standing.  They need to represent actual clients, not hypothetical ones.  If most of the students miss this, I would give them credit if they properly introduce the concept of third-party standing, but merely draw the wrong conclusion.

Questions 19 and 20 are based on the following facts:

Westlands Water District, Distribution District Number 1 ("Westlands”) is a water distribution district formed pursuant to the California Water Code for the purpose of contracting with the United States for water service from the Central Valley Project.  The United States and Westlands negotiated certain terms for inclusion in a long-term renewal contract between 1998 and 2000, and "tentatively agreed to several terms" on or before November 17, 2000.  On that date, the United States released several proposed long-term water service contracts, including the Westlands contract, for public comment.  The comment period closed on or about January 17, 2001.

 
On January 9, 2001, before the close of the comment period, the California Natural Resources Defense Council ("NRDC") sent a letter to the Deputy Secretary of the Department of the Interior and other federal officials providing its "Comments on Proposed CVP Long-Term Renewal Contracts for Friant, Hidden, Buchanan, Cross-Valley, Feather River and Delta-Mendota Canal Units."  In the letter, NRDC expressed its view that "the proposed renewal contracts are a threat to California's environment and constitute misguided federal policy."  The stated that the proposed contract terms contained "numerous legal deficiencies" including violations of provisions of the Central Valley Project Improvement Act, and, "[a]bsent action to correct these deficiencies," NRDC would resort to litigation.  NRDC "urge[d] the Administration to withdraw these flawed proposed contracts and draft environmental documents, to complete proper EISs and ESA consultations, and to reinitiate negotiations on new contracts that comply with law."


Westlands' proposed contract has not yet been finalized or executed and is currently pending review pursuant to the National Environmental Policy Act and the Endangered Species Act.  The respective agencies responsible for compliance with federal guidelines are expected to complete their review within six (6) to ten (10) months.

Westlands sued NRDC before that review period had wrapped up, and seeks a declaratory judgment that its contract with the United States is proper.  NRDC has asked that the case be dismissed without reaching the merits.  
19.
What issue that we studied this semester should NRDC raise in attempting to get the case dismissed?

Ripeness

20.
In the space provided below, please state whether NRDC will prevail in its claim that the case should be dismissed without reaching the merits, and the reasons supporting your conclusion. 
The court's "role is neither to issue advisory opinions nor to declare rights in hypothetical cases, but to adjudicate live cases or controversies consistent with the powers granted the judiciary in Article III of the Constitution.  There must be an actual dispute between adverse litigants and a substantial likelihood that a favorable federal court decision will have some effect.  Here, the case concerns a hypothetical, rather than an "actual," legal dispute concerning proposed contract terms that may or may not be executed in the future. The question of whether a favorable resolution will have any effect hinges on the same contingencies. Thus, the case would appear to seek nothing more than an advisory opinion.”

Questions 21 through 23 are based on the following facts:

Whiteman and a class of his peers are "present and former citizens and residents of Austria of Jewish descent [and their heirs and beneficiaries] who ... were victims of Nazi persecution [and] whose assets were converted and human rights were barbarously violated" from 1938 to 1945.  They filed suit on October 20, 2000 in the United States District Court for the Southern District of New York, bringing claims against the Republic of Austria and a number of its instrumentalities that they allege recently sold property that was expropriated from Austrian Jews by the Nazis during before and during World War II.  The class’s claims are based principally on Austria's "looting, expropriation, Aryanization, and/or liquidation."  

The Republic of Austria and the United States of America are not happy about the Whiteman litigation.  Both the Clinton and Bush presidential administrations have committed the United States to a policy of resolving Holocaust-era restitution claims through international agreements rather than litigation. Consistent with that policy, the United States has engaged in extensive international negotiations culminating in the 2001 executive (presidential) agreement with the Republic of Austria to establish a fund to compensate Austrian Jews (and their heirs and successors) whose property was confiscated during the Nazi era.  However, the Whiteman litigation is serving as an obstacle to the implementation of that fund to compensate Austrian Jewish victims of the Nazi regime for Holocaust-related property deprivations.  In fact, distributions from the Austrian compensation fund remain contingent on the dismissal of the Whiteman case.  Accordingly, the Republic of Austria and the United States of America have both moved for dismissal of the Whiteman class action on the ground that the federal district court should refrain from hearing the case.

21.
What issue that we studied this semester should Austria and the United States raise in attempting to get the case dismissed?

Political Question.

22.
Please briefly state the considerations the Court will apply in deciding whether the argument will prevail?

1.
 a textually demonstrable constitutional commitment of the issue to a coordinate political department; or 


2. 
a lack of judicially discoverable and manageable standards for resolving it; or 


3.
 the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 


4. 
the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

We would mark you correct if you got a couple of them right.

23.
In the space provided below, please state whether Austria and the United States will prevail in their claim that the case should be dismissed without reaching the merits, and the reasons supporting your conclusion. 

Yes.  There is historic deference due to the Executive in the conduct of the foreign relations of the United States.  This would likely invoke at least # 1 and # 3 above.

Questions 24 through 26 are based on the following facts:

Congress adopted the Food Security Act (FSA) on December 23, 1985 to "discourage the draining and cultivation of wetland that is unsuitable for agricultural production in its natural state."  To further this goal, Congress included the “Swampbuster” provision of the FSA, which stated that "following December 23, 1985, any person who in any crop year produces an agricultural commodity on converted wetland shall be ineligible for" various USDA farm benefit programs.  

Jerry Dierckman (Dierckman) is a farmer who grows crops on his land in Franklin County, Indiana.  In 1986, he cut down the trees on roughly the eastern two-thirds of the northern portion of this property and left the stumps in the ground for a number of years.  In August 1990, Dierckman began digging up the stumps, filling in the holes and hauling the stumps away.  In the Spring of 1991 he began planting crops on that acreage.

In early 1991, Dierckman attempted to become “eligibility certified” by the United States Department of Agriculture (USDA) in order to receive USDA farm benefits. On January 7, 1991, Jerry completed USDA Form AD-1026, indicating that he intended to convert "wet areas" and intended to grow crops on converted "wet areas" on his farm.  In late March 1991, a USDA conservationist inspected Dierckman’s land and determined that he was in violation of the Swampbuster provisions.  The USDA accordingly determined that Dierckman was ineligible for all USDA farm benefits as a result of the conversion.

24.
Dierckman has challenged the USDA’s action to withhold funds as beyond the scope of its authority under the Commerce Clause.  If the USDA prevails on this claim, on what issue will it prevail? 

Tax and Spend (or just the spending power in this case)

25.
What limitations apply to the Congress’s power to condition the grant of funds, as stated above, on standards it imposes?

They are set forth in South Dakota v. Dole:

1. The power must be in pursuit of "the general welfare"

2. The condition must be stated unambiguously

3. Any conditions in the federal grant must be related to the particular federal interest in the program at issue

26.
In the space provided below, please state whether Dieckman will prevail in his attempt obtain the USDA subsidies, and the reasons supporting your conclusion.. 

Dieckman will probably lose because the USDA is attempting to pursue the general welfare in preserving wetlands, the condition appears to be stated unambiguously, and the condition appears to be related to the federal goal of preserving wetlands.

