

DORMANT COMMERCE CLAUSE METHODOLOGY
1. Is there a state statute?

2. Does the state statute seek to protect its citizens, businesses or environment?

3. Analysis:

a. Does the statute facially discriminate against out-of-staters? If so, strict scrutiny; per se test

b. Is the statute facially neutral, but with a discriminatory effect? Strict scrutiny, especially if economic protectionism.

c. Is the statute facially neutral, with no discriminatory effects, but places a burden on interstate commerce? 

Pike balancing test; balance local benefits against burden on interstate commerce; often applied to environmental laws.
d. If state statute would be invalid under dormant commerce clause, does an exception apply?

1) Market participant

2) Congress approves state or local action

