LANDLORD-TENANT

SUMMER 2006

Final Examination

Professor Malaguti
Instructions

This exam consists of four (4) questions of equal weight.  The suggested time for each question is 45 minutes.  You have three (3) hours to complete the examination.

Please take four (4) blue books.  Please write “Scrap” on one of the blue books.  Please write “Two,” “Three” and “Four” on each of the other blue books.  Please write your social security number on all three blue books as well as on this exam booklet.  Please do not identify yourself in any way other than by social security number.  
Your answer to question “One” will go in the spaces provided below the questions in this exam booklet.  Please do not place your answers to question “One” in a blue book.

As to questions “Two,” “Three” and “Four,” please use one, separate blue book for each answer; do not place more than one answer into a single blue book.
This is a closed-book examination; other than writing implements, you are not to have any materials on your table or at your feet.  Please place all books, knapsacks, briefcases, etc. at the side or front of the room.

Please do not use your own scrap paper.  You may use the blue book labeled “Scrap” as scrap paper.  Please turn in your scrap blue book with your exam blue book and this exam booklet.  I will not accept any blue books after you have turned in your exam materials -- no exceptions.

As to questions “Two,” “Three” and “Four,” there is a page limit of (4) single-spaced bluebook pages for each answer.  The front side of a sheet in a blue book is one page, and the back side of the second sheet is an additional page.  In other words, if you write on both the front and back of a blue book sheet, that constitutes two pages.  
I will tell you when there are 15 minutes left, at which point no one may leave the room.  I will also warn you when there are 5 minutes left and 1 minute left.  When I call time, you are to bring up your exam and blue books immediately.

GOOD LUCK!
Question One

In answering this question, please refer to the calendar attached to the back of this exam.  Please do not provide explanations for each of your answers.  Please do not put your answers in a blue book; instead, please put them in the spaces provided below each question.
Common Fact Pattern

On December 15, 2005, Luigi, as landlord, and Tania, as tenant, reached an written agreement (that satisfied the statute of frauds) that Tania would lease the second floor apartment at 123 Main Street, Andover, Massachusetts (the premises) for a period running from January 1, 2006 to December 31, 2006.  The lease called for rent of $1,000 a month due on or before the first day of each month.

Tania took possession of the premises on January 1, 2006 and has continued to live there through today, August 3, 2006.  But, Tania has fallen out of compliance with rental payment terms of the lease.  In fact, she has failed to pay any rent for the months of June, July and August, 2006.  Luigi wants to start an eviction.
Questions

A. Assuming that a notice to quit can be served tomorrow, August 4, 2006, what kind of a notice to quit must Luigi serve to start the eviction process? 
________________________________________________

B. What is the earliest date after serving the notice to quit that Luigi can take action to start the eviction process in court?  

________________________________________________

C. Assume the same facts in the Common Fact Pattern and in Question A.  Assuming that a notice to quit can be served tomorrow, August 4, 2006, what is the earliest date you can choose for an entry date on a summary process summons and complaint?  
________________________________________________

D. Based on the entry date you chose in answering Question C, what would the trial date be?  
________________________________________________

E. Based on the entry date you chose in answering Question C, on what date would the answer be due?  
________________________________________________

F. Based on the entry date you chose in answering Question C, on what date would requests for discovery be due?  
________________________________________________

G. Based on the entry date you chose in answering Question C, if  discovery requests were timely served, on what date would the trial be held?  
________________________________________________

H. Based on the type of tenancy established in the Common Fact Pattern, as well as the entry date established in Question C, and upon no other facts, when will the “grace/cure period” end?  
________________________________________________

I. Assume all the facts as stated in the Common Fact Pattern except that, instead of committing their agreement to writing, Luigi and Tania reached their lease agreement orally.  Tania has complied with all agreed-upon terms of the tenancy, including the obligation to pay rent.  Nevertheless, Luigi has grown weary of Tania, and wants to evict her.  May he do so given these facts?  (Please circle the best answer.)
YES





NO

J. Assume the same facts in the Common Fact Pattern and in Question I.  For the purposes of this question, however, assume that Luigi can evict Tania.  Assuming that a notice to quit can be served tomorrow, August 4, 2006, what kind of a notice to quit must Luigi serve to start the eviction process? 
________________________________________________

K. What is the earliest date after serving the notice to quit that Luigi can take action to start the eviction process in court?

________________________________________________

L. Assume the same facts in the Common Fact Pattern and in Question I.  Assuming that a notice to quit can be served tomorrow, August 4, 2006, what is the earliest date you can choose for an entry date on a summary process summons and complaint? 
________________________________________________

M. Based on the entry date you chose in answering Question L, what would the trial date be?  
________________________________________________

N. Based on the entry date you chose in answering Question L, on what date would the answer be due?  
________________________________________________

O. Based on the entry date you chose in answering Question L, on what date would requests for discovery be due?  
________________________________________________

P. Based on the entry date you chose in answering Question C, if  discovery requests were timely served, on what date would the trial be held?  
________________________________________________

Q. Is there anything that Tania can do to delay her removal from the apartment above and beyond that which you already discussed in your answers?  (Please circle the best answer.)

YES





NO

R. Please explain your answer to Question Q in the space provided below:

______________________________________________________________

______________________________________________________________

______________________________________________________________


      __
___________________________________________________________

Question Two
Please put your answer into a separate blue book.

On December 15, 2005, Luigi, as landlord, and Tania, as tenant, reached an written agreement (that satisfied the statute of frauds) that Tania would lease the second floor apartment at 123 Main Street, Andover, Massachusetts (the premises) for a period running from January 1, 2006 to December 31, 2006.  The lease called for rent of $1,000 a month due on or before the first day of each month.
When Tania arrived on January 1, 2006, with her three children and a moving van full of furniture and personal belongings, she found that Tommy occupied the apartment, and that he steadfastly refused to leave.  As a result, Tania was forced to move into a hotel and put her furniture and household goods in storage.
A. Assume for this question that, on January 1, 2006,  Tommy explained to Tania that he had occupied from January 1, 2005 to December 31, 2005 under a written, enforceable lease.  In late November, 2005, he had told Luigi that he would be leaving at the expiration of the lease to move into a new home being built for him.  However, near the end of he lease he discovered that the new home would not be ready by January 1, 2006 as he had expected.  In fact, the new home would not be ready until June 30, 2006.  Although he had failed to tell Luigi about his plans, Tommy told Tania that he intended to stay in the apartment until the new home was ready.  He also told Tania that he did not intend to pay rent (which also had been $1,000 a month) because he was no longer under a written lease.  
On March 3, 2006, Luigi, who had not received any January, February or March rent from either Tommy or Tania, served a 14 day notice to quit on Tania for failure to pay rent.  Please discuss the rights, duties and liabilities of the parties under both the “American Rule” and “English Rule.”

B. Assume for this question that, on January 1, 2006,  Tommy explained to Tania that he had occupied from January 1, 2005 to December 31, 2005 as a tenant at will.  In late November, 2005, he had orally told Luigi that he would be leaving at the expiration of the lease to move into a new home being built for him.  However, near the end of he lease he discovered that the new home would not be ready by January 1, 2006 as he had expected.  In fact, the new home would not be ready until June 30, 2006.  Although he had failed to tell Luigi about his plans, Tommy told Tania that he intended to stay in the apartment until the new home was ready.  He also told Tania that he did not intend to pay rent (which also had been $1,000 a month) because he needed to save the money for his mortgage payment.

On March 3, 2006, Luigi, who had not received any January, February or March rent from either Tommy or Tania, served a 14 day notice to quit on Tania for failure to pay rent.  Please discuss the rights, duties and liabilities of the parties under both the “American Rule” and “English Rule.”

Question Three
Please put your answer into a separate blue book.

Luigi leased Blackacre to Tania for 10 years under a written, enforceable lease.  The lease was silent as to Tania’s right to assign or sublet.  After two years, Tania conveyed to Tammy “my entire right, title and interest” in the lease.  Tania did not acquire the permission of Luigi prior to her grant to Tammy.  Three years later, Tammy granted a lease to Tony “for a term of four (4) years.”  This time, Tammy did obtain the permission of Luigi prior to her grant to Tony.  Two years later, Tony “leased” his interest in the premises to Tangerine for “the remainder of the lease.”  Tony did not secure the permission of Luigi.    

Tangerine is in possession, and we are now in the tenth and final year of the lease.  No one is paying rent to Luigi.  Luigi wishes to bring an action to recover rent against as many of the above-referenced parties as possible.  In assessing Luigi’s likelihood of recovery, please discuss the rights, duties, liabilities and obligations of the parties.
Question Four
Please put your answer into a separate blue book.

            Anthony and Janice Donatello lived in a row house apartment in Lawrence.  They were tenants of William Panatone, who owned the row house apartment.  When their original lease was up in August, 2005, the Donatellos negotiated with Mr. Panatone a new one‑year lease with a one‑year option to renew.  The agreed rent was $1,500 a month.


Relations between the Donatellos and Panatone were amicable until the early winter of 2005-2006.  At that time, maintenance of the row house began to deteriorate.  Several times the parking lot was not plowed in a timely manner, making the lot icy and slippery.  When notified of this problem by the Donatellos, Mr. Panatone said, "God put [the snow and ice] there.  Let God take it away."  The mail man refused to deliver mail and the newspaper delivery person refused to deliver the newspaper because of these problems.  A guest of the Donatellos had to be towed from the parking lot because she got stuck on the ice and snow.


Other problems plagued the row house as well.  Sewage overflowed into the parking lot on more than one occasion.  The parking lot lights were not lit at night.  Some of the apartments in the row house were vacant, and some were boarded up, making the entire property look deserted.  Mrs. Donatello notified Mr. Panatone of these problems orally and in writing.  On December 13, 2006,  the Board of Health cited Panatone for the sewage problem.  The Donatellos stopped paying their rent on January 1, 2006 and have not paid any rent since.  Panatone solved the sewage problem by January 20, 2006

To the Donatellos, the most distressing problem was that the water in their apartment was cut off several times.  The first shut‑off occurred on February 7, 2006.  A few days earlier Ms. Donatello had called Mr. Panatone to complain that the dumpster into which the tenants emptied their trash was full.  Mr. Panatone had replied that they "should just get out," and that he would shut the water off.  On February 7, Mr. Panatone told another tenant of the building that he had shut the water off because he was having problems with the Donatellos.  The water came back on two days later.


On February 26, 2006, Ms. Donatello called Mr. Panatone to complain about the iced‑over parking lot.  He replied that the Donatellos could "get the hell out," and threatened to shut off the water and the electricity.  On March 4, 2005 the water was shut off again.  The next day, Mr. Panatone sent a plumber to “winterize” the building by shutting the water off permanently.  Mr. Panatone told the plumber to leave water going to the only remaining tenant in the building other than the Donatellos.  When the plumber realized that the Donatellos were also a tenant in the building, he contacted Mr. Panatone, who agreed to leave the water running to the Donatello apartment as well.  The Donatellos lost water for a few hours that day while the plumber did his work.


Mr. Panatone's attorney sent a letter dated May 8, 2006 to the Donatellos.  The letter stated, "Please be advised that my client will be closing the property being occupied by the above named tenant at sufferance [the Donatellos].  My client no longer has the financial ability to sustain the premises.  In addition, you have been in breach of their lease for several months."


On May 11, 2006, the water was once again shut off.  At that point the Donatellos concluded that they could no longer live at this property.  They searched for and found another residence, which they moved into on June 1, 2006.


Please discuss the rights, duties and liabilities of the parties.

End of Exam
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