METHODOLOGY FOR SEXUALLY-ORIENTED SPEECH
1. Determine whether the speech is obscenity – obscenity is not protected by the First Amendment.

Test for obscenity:  Taken as a whole by the average person, applying contemporary community standards:

1. The expression appeals to the prurient (lewd, lascivious, lustful) interest in sex; and

2. The expression portrays sex in a patently offensive way; and

3. The expression does not have serious literary, artistic, political or scientific value using a national (not a contemporary community) standard 


2. Even if the expression is not deemed obscenity, is it child pornography?  If it is child pornography, such expression is not protected even if it fails to rise to the level of obscenity.

· Child pornography requires the depiction of children involved in a sex act of any kind, whether the depiction is actual or simulated

· The reason for allowing the government to prohibit such expression is “compelling”: safeguarding the physical and psychological well-being of minors
· Again, there is no need to find the matter offensive or lacking in serious literary, artistic, political or scientific value.  In other words, you don’t need to find the expression to be obscenity to lack protection.
3. Even if the expression is not obscenity or child pornography, the government is given more latitude to regulate sexually-oriented speech than it is for other protected speech.

· For example, governments may use zoning to limit the location of adult bookstores and movie theatres (although it can’t ban them outright)

· Moreover, local governments are allowed to completely prohibit nude dancing

4. As a general matter, profane and indecent language is protected (as long as it isn’t obscene or child pornography). 

· Government cannot prohibit or punish speech just because others might find it offensive

Two areas of exception:

1. Schools may prohibit and punish profane and indecent language.  Such speech is wholly inconsistent with the fundamental value of a public school education.  Schools are responsible for inculcating civilized discourse in youth.

2. Broadcast Media: television and radio (while such language can’t be prohibited or punished generally, government can ban indecent language from television and radio. 

-
George Carlin’s seven dirty words (right to be left alone)

-
warnings are insufficient because people can tune in during the middle of a broadcast

-
Supreme Court not willing to extend such governmental control beyond the on-the-air free broadcast media


-
not to the telephone “dial-a-porn” industry


-
not yet to cable television


-
 not yet to the internet
