Methodology under the 11th Amendment
1. Does 11th Amendment apply? (the case involves a suit by a person or private entity against a state)

2. If so, do one of the four named exceptions apply?:

-
States may consent and waive their right not to be sued by a citizen (such consent must be unmistakably clear and will not be implied from silence or acquiescence)

-
Private citizens may sue state officials in their individual capacities (unless the suit names an individual but is seeking compensation directly our of the state treasury) Suit for welfare payments against individual banned, but not mandamus or injunction

-
If Congress has created such an action under a constitutional power (§ 5 of the 14th Amendment)
-
If a private suit against a state raises a matter of federal law, the Supreme  Court may exercise appellate jurisdiction even if the suit would have originally been barred in federal court 

Numbers 1, 2 and 4 are relatively straightforward, will identify themselves, and will require no further analysis.  Number 3 requires additional analysis.

3. If number 3 arguably applies, first ask whether the text of the statute expressly manifests an intention to abrogate the states’ immunity.  If the answer is no, the regulation will fail at this point.   

4. Next, inquire whether the regulation is one empowered under § 5 of the 14th Amendment.  If the power to create the regulation is only possible under the Commerce Clause or some other Constitutional provision, it will fail at this point.  This exception now appears to apply only to enforcement statutes under § 5 of the 14th Amendment. 
5. If the regulation is arguably one created under § 5 of the 14th Amendment, ask whether Congress’s exercise of power was “appropriate” under § 5 of the 14th Amendment.  
-
First, look at whether the subject matter regulated is one historically subject to 14th Amendment review.  The Supreme Court seems to want to take a restrictive view here.  E.g., Patent law is not traditionally subject to 14th Amendment review although patents are undeniably property, and the deprivation of property without due process of law is one of the obvious areas of 14th Amendment scrutiny.

-
In equal protection matters, it is not enough to claim discrimination.  The discrimination claim must involve race, national origin or gender.  Age discrimination claims are not “appropriate” under § 5 of the 14th Amendment.   ADA claims appear not to be “appropriate” as to the question of employment discrimination, but are “appropriate” when they involve the right of access to the courts.
6. This all applies whether the case is brought in a federal or a state court. 
