LANDLORD-TENANT
FINAL EXAMINATION
Professor Peter M. Malaguti
Spring 2009 Semester
YOUR ENTIRE STUDENT ID NUMBER: ___________________________________________
YOU ARE NOT TO HAVE A CELL PHONE, OR ANY OTHER DEVICE THAT CAN TRANSMIT AND/OR RETAIN INFORMATION, ON YOUR PERSON DURING THIS EXAM.  POSSESSION OF A CELL PHONE OR SUCH OTHER DEVICE SHALL BE TREATED, AND DEALT WITH, AS CHEATING.

INSTRUCTIONS:

You may read the instructions on this page upon receiving the booklet.  You are not to look beyond this page of instructions until you are instructed to begin the exam.
Please assume Massachusetts law unless the question calls for Multistate law.

Please take only one (1) blue book and mark it as “Scrap.”  All of your answers to the short answer questions and essays will go onto this exam booklet, which you will turn in at the end of the exam.

Please do not identify yourself in any way other than by student ID number.  Please do not write any information that might reveal who you are.

This is a closed-book examination; other than writing implements, you are not to have any materials on your table or at your feet.  Please place all books, knapsacks, briefcases, etc. at the side or front of the room.

Please do not use your own scrap paper.  You may use the blue book labeled “Scrap” as scrap paper.  Please do not turn in your scrap blue book; I only want this exam booklet.

This exam consists of 4 parts.  The total time for the exam is three (3) hours.  

Part One consists of 20 short answer questions.  The suggested time is 45 minutes.  
Part Two consists of one longer essay question.  The suggested time is one hour (60 minutes).

Part Three consists of one medium essay question.  The suggested time is forty-five (45 minutes).

Part Four consists of one shorter essay question.  The suggested time is one-half hour (30 minutes).

I will tell you when there are 15 minutes left, at which point no one may leave the room.  I will also warn you when there are 5 minutes left and 1 minute left.  When I call time, you are to bring up your exam and blue books immediately.

GOOD LUCK!

 SEQ CHAPTER \h \r 1Part One
20 Short Answer Questions

Suggested Time: Forty-Five (45) Minutes

Questions 1 through 7 are based on the calendar at the back of this exam booklet.
1.
 SEQ CHAPTER \h \r 1Today is Thursday, May 14, 2009.  Assuming that a 14 day notice to quit can be served tomorrow, May 15, 2008, what is the earliest date you can choose for an entry date on a summary process summons and complaint?

____________________________________________

2.
Based on the entry date you chose in answering question 1, what would the trial date be? 
____________________________________________

3.
Based on the entry date you chose in answering question 1, on what date would the answer be due? 
____________________________________________

4. 
Based on the entry date you chose in answering question 1, what is the latest date that requests for discovery could be served? 
____________________________________________

5.    
Based on the entry date you chose in answering question 1, if discovery requests were timely served, on what date would the trial be held? 
____________________________________________

6. 
Assuming that the tenancy was a tenancy at will, and that the 14 day notice to quit complied with the “grace/cure period” notification requirements of G.L. c. 186 § 12, when will the “grace/cure period” end? 
____________________________________________

7. 
Assuming that a notice to quit to terminate a tenancy at will can be served tomorrow, May 15, 2008, and that the landlord is terminating the tenancy through no fault of the tenant, what is the earliest date you can choose for an entry date on a summary process summons and complaint? 
____________________________________________

8.
 SEQ CHAPTER \h \r 1True or false, a license is a property interest that is terminable at will and provides no right to exclusive possession?

_____________________________________________

9. 
In the space below, define an estate for years.

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

______________________________________________________________________________

10.
In Massachusetts, A and B orally agree that A will lease to B the premises located at 1313 Mockingbird Lane for a term of 6 months. The term was to begin on January 1 and to end on June 30.  What type of tenancy have A and B entered into in Massachusetts?

______________________________________________
11.
Same facts and question as # 10, but the jurisdiction is Multistate?

______________________________________________

12.
In Massachusetts, A and B agree in writing that A will lease San Clemente to B for a term of one year.  The lease was to begin on January 1 and end on December 31.  B did not pay his February rent until A served on him a notice to quit on February 23.  B did not pay his May rent until A served on him a notice to quit dated May 18.  B did not pay his June rent until A served on him a notice to quit on June 29.  B did not pay his July rent at all in the month of July.  On July 20, A served on B a notice to quit.  B tendered his rent to A on August 1.  A does not want to accept the rent because he believes that B is a deadbeat. May he refuse to accept the rent and evict B? (Please answer yes or no.)

_________________
13.
Assume the same facts as in Q. 12 except that the agreement to lease San Clemente was oral.  May A refuse to accept the rent and evict B under any circumstances? (Please answer yes or no.)

__________________
14.
L rents an apartment to T in Massachusetts.  T is a tenant at will.  L wants to terminate T's lease without cause.  Assuming that L serves a notice to quit on T on January 5, what is the earliest date on which L may commence a summary process action?

__________________
15.
L and T are landlord and tenant in a tenancy at will.  Six months ago L served upon T a notice to quit for failure to pay rent.  T immediately cured.  T did not pay his July rent until July 3, one day after L served upon him a notice to quit.  L wants T out, but T wants to stay.  T makes application to court for a stay of the eviction because he has looked for similar housing in the same town with no luck.  T provides convincing evidence that he will have great difficulty finding similar housing because there is a severe housing shortage in the area.  If you were the judge, what action would you take in regard to T's application?

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

16.
In Massachusetts, L discovered that one of his tenants, T, was selling illegal automatic weapons from his apartment.  L called the police who came and arrested T for weapons violations.  Please describe what action L should take under Massachusetts law.
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
______________________________________________________________________________
17.
Assuming for this question that L does not prevail in Q. 16, what potential remedies will T have against L? 

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
18.
True or false, without other evidence to the contrary, if after the effective date of a valid notice to terminate tenancy, the tenant tenders, and the landlord accepts, a payment as rent in advance for a period after the termination of the tenancy, such payment and acceptance are prima facie evidence of the landlord's waiver of his right to recover possession unless he or she gives a new notice?

_________________
19.
Describe the "English Rule" in landlord and tenant law.

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
20.
Explain how the "American Rule" differs from the "English Rule."

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
 SEQ CHAPTER \h \r 1Part Two
One Longer Essay

Suggested Time: One Hour (60 Minutes)

You have been given the equivalent of five pages for your answer.

Anthony and Janice Donatello lived in a row house apartment in Lawrence.  They were tenants of William Panatone, who owned the row house apartment.  When their original lease was up in December 2007, the Donatellos negotiated with Mr. Panatone a new one‑year lease, which the parties signed.  The agreed rent was $1,600 a month.

Relations between the Donatellos and Panatone were amicable until February, 2008.  At that time, maintenance of the row house began to deteriorate.  Several times the parking lot was not plowed in a timely manner, making the lot icy and slippery.  When notified of this problem by the Donatellos, Mr. Panatone said, "God put [the snow and ice] there.  Let God take it away."               The mail man refused to deliver mail, and the newspaper delivery person refused to deliver the newspaper, because of these problems.  A guest of the Donatellos had to be towed from the parking lot because she got stuck on the ice and snow.

Other problems plagued the row house as well.  Sewage overflowed into the parking lot on more than one occasion.  The parking lot lights were not lit at night.  Some of the apartments in the row house were vacant, and some were boarded up, making the entire property look deserted.  Mrs. Donatello notified Mr. Panatone of these problems orally and in writing.  On March 13, 2008, the Board of Health cited Panatone for the sewage problem.  The Donatellos stopped paying their rent on April 1, 2008, and have not paid any rent since.  Panatone solved the sewage problem by April 20, 2008.

To the Donatellos, the most distressing problem was that the water in their apartment was cut off several times.  The first shut‑off occurred on September 7, 2008.  A few days earlier Ms. Donatello had called Mr. Panatone to complain that the dumpster into which the tenants emptied their trash was full.  Mr. Panatone had replied that they "should just get out," and that he would shut the water off.  On September 7, Mr. Panatone told another tenant of the building that he had shut the water off because he was having problems with the Donatellos.  The water came back on two days later.

On December 3, 2008, Ms. Donatello called Mr. Panatone to complain about the iced‑over parking lot.  He replied that the Donatellos could "get the hell out," and threatened to shut off the water and the electricity.  On December 4 the water was shut off.  The next day, Mr. Panatone sent a plumber to “winterize” the building by shutting the water off permanently.  Mr. Panatone told the plumber to leave water going to the only remaining tenant in the building other than the Donatellos.  When the plumber realized that the Donatellos were also a tenant in the building, he contacted Mr. Panatone, who agreed to leave the water running to the Donatello apartment as well.  The Donatellos lost water for a few hours that day while the plumber did his work.

Mr. Panatone's attorney sent a letter dated January 8, 2009 to the Donatellos.  The letter stated, "Please be advised that my client will be closing the property being occupied by the above named tenant at sufferance [the Donatellos].  My client no longer has the financial ability to sustain the premises.  In addition, you have been in breach of your lease for several months."

On January 11, 2009, the water was once again shut off.  At that point the Donatellos concluded that they could no longer live at this property.  They searched for and found another residence.

In the space below, please fully discuss the rights and liabilities of the parties.

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

 SEQ CHAPTER \h \r 1Part Three
One Medium Essay

Suggested Time: Forty-Five (45) Minutes

You have been given the equivalent of four pages for your answer.
 SEQ CHAPTER \h \r 1Landlord rents to Tenant an apartment.  If the apartment had been up to code, the fair rent would have been $2000 a month.  However, the place is a hell-hole, and both Landlord and Tenant know it.  The bathroom toilet is leaky, there are no light fixtures in the bathroom, the stove in the kitchen  sometimes works and sometimes does not, one of the living room windows is cracked, brown water comes out of the faucets, there are holes in the ceiling plaster in the bedroom, and several of the electrical outlets fail to function.  Landlord and Tenant agree that Tenant will pay only $1000 a month because of the problems with the apartment.  

Tenant moves in and almost immediately determines that, although he thought he could tolerate these conditions; he just doesn’t have the stomach for it.  He almost immediately notifies the Landlord in writing of the existence of the problems, and asks the Landlord  to fix them.  The Landlord responds that Tenant is an intelligent adult who has made a deal, and that the Tenant must abide by the deal.  Indeed, the reason the parties agreed on the rent $1000 rent was because of all the defects.  Landlord states that a contract is a contract is a contract.

Tenant refuses to pay any more rent, and calls the Department of Inspectional Services which requires Landlord to repair the problems at a cost of $12,000.00.  After three months of no rent, and just as he is finishing the repairs, Landlord serves a notice to quit and commences a summary process eviction action against Tenant for failure to pay rent.

In the space below, please discuss the rights and liabilities of the parties.

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
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__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

 SEQ CHAPTER \h \r 1Part Three
One Shorter Essay

Suggested Time: Thirty (30) Minutes

You have been given the equivalent of three pages for your answer.

 SEQ CHAPTER \h \r 1
On March 1, 2003, Lou, as landlord, leased Millacre to Tim, as tenant, by written lease for a term of 10 years.  The lease was for commercial use, and the rent was $3,500 a month.  The lease was silent on the question whether Tim could assign or sublease Millacre.

Tim occupied Millacre from March 1, 2003 to February 28, 2005, and paid all his rent when it became due.  As of March 1, 2005, Tim “assigned all [his] right, title and interest in Millacre” to Tammy.  Tammy moved in immediately and made all rental payments to Lou as required.  

As of March 1, 2007, Tammy “assigned all [her] right, title and interest to Tony for a term of three (3) years.”  Tony immediately moved in and began to pay rent.  

As of March 1, 2009, Tony “assigned all [his] right, title and interest in Millacre” to Toliver.  Toliver never paid any rent, and rent is now due and owing for the months of March 2009, April 2009 and May 2009.

Lou desires to bring a contract action to collect the $10,500 he is owed in back rent.  Against whom, and upon what grounds, may he bring such an action?  Please use the space provided below.
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
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