FREEDOM OF SPEECH
Speech that is not protected
1. Incitement of illegal activity

   Is there a clear and present danger that the speech will lead to imminent illegal conduct?

   Is the speech directed at causing imminent illegal conduct?
    Mere abstract teaching or discussing of violence is not enough to fall within the clear and present danger doctrine.   There must be a clear and present danger that the speech will lead to a violation of law.

Mere advocacy of force or violence doesn’t remove speech from 1st Amend. protection

     2. Fighting Words
Speech directed to a specific person that is likely to produce a violent response.
Does the statute prohibiting speech raise vagueness, overbreadth problems?
Speech protected even if uttered in anger, filled w/profanities, likely to anger audience
1. Defamation (untruthful speech)

When we talk about defamation, we are talking about untruthful speech.

State libel law may cover groups as well as individuals
When we are talking about privacy we are talking about truthful speech but that which still should remain private because that disclosure of that speech could hurt somebody.

Can you defame a racial group, or any group? Should defamation be limited to individuals?
Gertz v. Robert Welch, Inc.

This case does not involve a public official.  This case involved an issue of general national interest and the court decided to leave it up to the states to set their own standards concerning private individuals and defamation as long as the standard is not strict liability, you can’t have negligence per se.

This is a story of two people on television and national radio.  The two people are Al Frankin and 

Bill O’Reilly. Al Frankin is very liberal.  He sort of evolved from being a stand up comedian to being a politically driven comedian.  Not only does he appear on television to deliver his routines, he has written a couple of books. His first book: “Rush Limbaugh was a Big Fat Idiot.”   His second book, which just came out, is what the controversy is about and this book is called “Lies and the Lying Liars who tell them, a Fair Imbalanced Approach.”

This book trashed every conservative person he could think of.  One of who was Bill O’Reilly.

Part of the reason for the title of the book, a Fair Imbalanced Approach, is that Bill O’Reilly is on Fox Network and Rupert Murdock, a conservative owns Fox; network considered onservative
This book was a shot at Fox Network.  One of the chapters was about Bill O’Reilly and said that 

Bill O’Reilly used to be on Inside Edition and he was quoted somewhere saying that Inside Edition “won a Peabody Award.”

As it turns out O’Reilly either misspoke or lied.  According to Al Frankin he lied.  As it turned out, Inside Edition did not win a Peabody Award it won a Polk Award.

Apparently Frankin called O’Reilly and said “I am going to write this book and is it true that Inside Edition won a Peabody Award when in fact Inside Edition won a Polk Award.”  O’Reilly told Frankin, “Yes, so I misspoke.”

Al Frankin writes this book with this statement about the award and pretty much disparages 

Bill O’Reilly.

Bill O’Reilly accused Al Frankin of defaming him and was going to bring a lawsuit and after investigation into a lawsuit O’Reilly decided not to sue Frankin.

Al Frankin and Bill O’Reilly are both public figures.

New York Times Co. v. Sullivan

Police chief, according to a newspaper article, was harassing Dr. Martin Luther King; tear gas bombings of Dr. King’s house and assaults; allegations were not correct.

The police chief did not participate in the events that were reported in the newspaper and he sued New York Times and everyone involved in the incident claiming he was defamed.  As it turns out the allegations against Sullivan, the police chief were not true.

This case was presented to an Alabama Jury and Sullivan was awarded $500,000 in punitive damages because he did not prove actual damages.  

The issue here is real simple.  If we allow a public figure to sue newspapers every time there is a mistake, even a minor mistake, what will happen to the integrity of the news industry?

In Alabama you are going to pay the price; the New York Times is going to wise up next time.  

There is an obvious public policy involved in this case of not applying defamation laws in this way.

What the court did with the public policy issues in this case is come up with the actual malice standard which: 

prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made with “actual malice”, that is, with knowledge that it was false or with reckless disregard of whether it was false or not.”

The standard of negligence is not enough when it comes to public officials who have to show actual malice, which is actual disregard of the truth.

