
Gender, Sexual Orientation, and the Law 

Fall 2010 

Final Exam 

 

Instructions 

Your exam should have your exam identification number at the top.  Do not include your name 

on your exam answer. 

You may use your book and any materials I passed out in class to complete the exam.  You 

should not do any outside research. 

You do not need to cite cases in the exam, though referring to specific cases by name may be 

helpful in answering the questions. 

 

 

Please read the attached memo from the El Paso District Attorney to the Attorney General of 

Texas (AG).   Answer the following questions: 

 

1.  How should the AG respond to the Questions Presented?  Remember that the AG must 

also consider Texas’ mini-DOMA in responding to the questions. 

 

2.  Assume that Hill is denied a marriage license and wishes to bring a challenge to the 

denial under the United States Constitution.  You are the federal judge who received 

Hill’s complaint.  Please draft an opinion accepting or rejecting her claims.   

 

a. First, state Hill’s potential claims. 

b. State the standard of review and the rationale for the standard of review for each 

potential claim. 

c. Address the arguments pro and con on each claim. 

d. Give your holding and reasoning on each claim. 

  



SAMPLE ANSWER OUTLINE 

Summary of the Main Issue(s): 

The big problem under Texas law raised by the facts is whether Texas is going to approve same-

sex marriage in some form, thus violating its own mini-statute.  Under the precedents, it looks 

like Hill is legally male according to her birth certificate even though she now appears female.  

Therefore, she can marry another woman, arguably resulting in a same-sex marriage.  On the 

other hand, if she is treated as legally as a female for marriage purposes so she could legally 

marry a man, but her birth certificate says she is male, will that marriage also run afoul of Texas’ 

DOMA?  Who can she marry? 

The case presents the problem of how the legal system defines gender as well as all of the legal 

questions surrounding same-sex marriage. 

QUESTIONS PRESENTED 

There is no one correct answer here.  However, I expected answers to the questions to discuss 

the following issues: 

 how gender should be defined as a legal matter 

 policy considerations around what documents can be used to prove gender 

 whether the applicant has any say in choosing which documents to provide, and, by 

implication, in choosing her gender as a legal matter 

 how the potential gender definition selected by the state may conflict with Texas’ mini-

DOMA and how the legal system might resolve the conflict 

 an ultimate decision on whether Hill should get the marriage license 

HILL’S CONSTITUTIONAL CHALLENGE  

Hill has two potential constitutional claims to the denial of the marriage license: 1) sex 

discrimination and 2) sexual orientation discrimination.  Each of these claims involves a 

fundamental right and equal protection dimension.   

Again, there is not a correct answer here.  Whether the exam writer found for or against Hill, 

good exam answers contained a discussion of the following issues and provide an analysis of the 

arguments for both Hill and Texas based on the cases we discussed during the semester. 

Here is an outline of the issues involved: 

1) Sex discrimination claim 

a. Fundamental right 

 1. How do you frame the right? 

 2. Is it a fundamental right?  What is the test?   

  Glucksberg analysis 



  Lawrence analysis (note that Lawrence did not use the Glucksberg test) 

 3. What standard of review should apply? 

 4. Apply the standard to the state’s arguments. 

b. Equal protection 

 1. Is there a suspect class? 

  a. How do you define the class?  Is discrimination against trans people sex 

discrimination? There are cases on both sides of this issue.  The state will argue there is no sex 

discrimination here because of equal application.  Alternatively, they may argue this is trans 

discrimination or sexual orientation discrimination and those claims receive a lower level of 

scrutiny. 

 2. Is the class suspect? 

  a. What is the traditional test? 

 3. What level of scrutiny should apply? 

 4.  Apply the standard to the state’s arguments. 

  Here the state would argue this isn’t a case of sex discrimination. 

2) Sexual orientation discrimination 

a. Fundamental right 

 1. How do you frame the right?  

  Is this about the right to marriage or the right to same-sex marriage? Note that 

we have read cases on both sides. 

 2. Is it a fundamental right?  What is the test?   

  Glucksberg analysis – compare Perry with Hernandez 

  Lawrence analysis (note that Lawrence did not use the Glucksberg test) 

 3. What standard of review should apply? 

 4. Apply the standard to the state’s arguments. 

b. equal protection 

 1. Is there a suspect class? 

  a. how do you define the class?  Is discrimination a MTF trans person who 

identifies as lesbian sexual orientation discrimination? 



 2. Is the class suspect? 

  a. What is the traditional test? 

  b. How does Romer factor in? 

 3. What level of scrutiny should apply? 

 4.  Apply the standard to the state’s arguments. 

The state’s arguments in restricting marriage should include the following: 

 1) the mechanism argument 

 2) the dual gender argument 

 3) tradition and morality 

Because Hill is trangender, she has some different counterarguments to the state’s arguments 

depending on whether she is arguing from the sex discrimination or sexual orientation 

discrimination perspective.  For example, how does the dual gender argument apply in a 

marriage involving a MTF transgender person and a male? 

 

 

 

 

 


















