FAMILY LAW - FINAL EXAM
Fall 2004

On-Line and 1:00 Tuesday/Thursday - Conduretli

Students: Read the following carefully. Take the time to organize your
answer. Then respond in essay form, within the page limitations
indicated.

PLEASE WRITE LEGIBLY.

Problem 1 (Approx. 2 %2 hours) 75% ( No more than one blue book, double
spaced.)

Carolan Ricks and Andrew Ricks married in 1990 in the State of Alfonso and separated
in November of 2004, Two children were born of the marriage, Danicl, born in 1991 and Jill,
born in 1999. Both husband and wiftc arc in their early 40's and are well-educated. Andrew is an
entreprencur. Carolan was an administrative assistant at the start of the marriage. but she has not
worked in that field since Danny’s birth. Both parties were born of wealth and privilege.

Carolan is in generally good health but has a history of hypertension. Andrew has struggled with
compulsivc gambling, depression and anger management issues.  Both parties have participated
in ratsing Danny, now 13 years of age and attending a boarding school in the State of Alfonso.
Jill has a nanny and attends private kindergarten. Carolan attends all of Danny’s and Jill’s school
activities and she has been responsible for doctor’s visits and teacher's meetings. Carolan and
Andrew have shared household chores. but Carolan was largely responsible for the maintenance
and the operation of the marital home throughout the marriage.

Each spouse had acquired assets prior to the marriage. Carolan owned a home in Alfonso
in which the parties lived when they were first married. After residing there for two years, the
wite paid off the mortgage there and together, the parties financed the construction of a new.
eight bedroom, eight bathroom home where they moved in the nearby State of Aberdeely.

Andrew owned stock which he received as a gift prior to the marriage, now valued at about
$275.000.

After marriage, Andrew acquired a Boston restaurant which is now worth $675,000.
Carotan 1s the bencficiary of a family trust from which she recetves income of $10,000 per
month. Andrew has earned $500,000 in each of the last three years. Both husband and wife
have their own retirement accounts and they have separate funds in their own individual checking
and savings accounts. They also have joint accounts with approximately $300,000 on deposit.
The parties have enjoyed an upper class lifestyle together.
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FAMILY LAW - FINAL EXAM
SPRING 2004
4:38 Tuesday/Thursdsy - Conﬂllreﬂl

Students: Read the following carefully. Take the time to organize your
answer. Then respond in essay form, within the page limitations indicated.

PLEASE WRITE LEGIBLY.

Problem 1 (Approx. 2 % hours) 75% (No more than one blue book, double spaced..)

Martin and Amy Barelle married in 1984, Twochﬂdrenwu‘pbomofﬂxemmage Florence,
born in 1987 and Robert, born in 1990. Mmmmmmgoodgamalphymcalhmhh,
except that Martin suffers from asthma. He also hasa attention deficit disorder. Amy
has a history of mental iliness, having been diagnosed with 3 bipolar disorder. Robert, their son,
has serious learning disabilities for which he requires edmanomlsemoesandﬂmapy
'Ihepartmsepcrmddlmngthemmeroﬂm .

While together, the parties enjoyed a comfortable lifestyle. 'Iheymdedmanoceanﬁont,
twelve (12) room residence in the stats of Hebert. Martin 500K per year as the CEO of
Barelle Industries, a closely-held family business founded by his father 50 years ago. Amy
worked for Barelle industries at the beginning of the marriage, but since Florence’s birth, she has
not been employed outside of the home. Nonetheless, 1 has skills as a graphic designer and
she is a talented painter,

Martin inherited the marital residence, which is now worth 1.2 million doliars. He also inherited
_ stocks and bonds which he has managed himself and which he has kept separate from other
assets acquired during the marriage. The parties both have/pension plans, and they jointly own a
ski condo, and two luxury auntomobiles. Other assets ired during the marriage total another
half a million dollars. The Barelles have been able to their children with tutors and
enrichment programs to meet their needs. Flmmcelnsmdedpﬁvateschools.

MarunhasbeenwppomveofAmydlmngthemammmherlmchmddmmrmd

assisting as a homemaker and with childcare. Amy was not as supportive to her husband and his
work and time commitments during the marriage. She often insisted that he return home from
work mid-day to do some household errand for her. Martin did ali of the food shopping, made

dinner for the family after retuming from work, did the dirmer clean-up and helped the children
with their homework. He was also responsible for the heavy cleaning chores and the yard
maintenance. Amy would not assist with these matters, an shewouldnotacocpthredhelp

Amy, who was not employed outside of the home, was responsible for family laundry and
running the dishwasher. However, she neglected most ot householdtasks,sothehomcwas




1

freqlmﬂymudyandclmtuud. Marhnwastnoembmumdb:ﬂtheappmmeofthehometo
invite friends or business agsociates.

WhihAmydidmostofﬂ:eohildmhskswhmFbmeedeobmtwmbabiw,astbsy
became older, Martin assumed more of the responsibility for child care. He was instrumental in
getting the services that Robert needed from various profiessi and educators. On the other
hand, Amyhasaﬁenatedmnnyofﬂwsemofusiomlsmd ' pcrsonnel.

On June 10,2003 Amy woke the children at 2:00 AM. mwlgmmmmmgomg
to kill them. She insisted that they dress and leave the house ber for their ski condo. They
remained there for 3 days, while Martin searched for them, ied sick. The children did not
report to school during those three days. On June 14, 2003, Robert called Martin on his cell’
phone. He sounded very upset and tearful. He pleaded with his father to come and get him
because “Mommy is acting funny.” When Martin arrived at the condo, the children let him in
because they were watching for him from the window. He Amy on the bedroom floor, in a
comer, crouched down and holding a knife. Shewamedhimdostnyawayorahewouldhﬂhm
Martin directed that the children go to his car and wait for hind. Then he called for emergency
assistance. Amy was hospitalized for psychiatric treatment. she was discharged on June
24, 2003, the parties agreed that Amy would go and stay with her sister, Susan, in the nearby
State of Kim. Amymdehavenotmdedwgeﬁmnnbe although they keep in touch and
Martin takes the children to see Amy. ,

'Ihreeweeksagoﬂomceleﬂschoolmdd&dnotremhométoMarnn. Amy called Martin and
told him thst Florence had arrived at Susan’s house. Flomogmdwatedﬂmtahewantsmstay
with her mother and she refuses to retum home to Martin, |

Martin calls your office and makes an appointment to this matter with you, He
wants & divorce. After listening to his predicament, and all of the issues
concerned, advise him of his rights and possible expesures and/or options.

Problem 2 (Short Answer Essay- Approx. 30 min.) 25%| (Please write your answers in the
spaces provided below.)

Carolyn and John married in the State of Guy in the U.S. They resided there for about 4 months
when Carolyn decided to visit abroad. After about 6 in Chad, Carolyn filed for divorce
there. She sent John an e-mail stating that she was d him. John also received a copy of
the divorce complaint by registered mail. Howevet,ltmedaﬁert'hcdateofthedwom
hearing. Hemvaappeated,objecwdorpunclpaedmmelxooeedmgmanyway John
nmnﬂmmdthehopetlmleynwouldoomebacktohmdmnmuy Three years later, while




;:nacnnse Johnbecmnemfatuawdmthaymmgwommnmedl,Mmalsoﬁomhmhomem
of Guy. Alﬂnough]ohnknewﬂmahehadbemmﬂlmmym‘smmhemmedhﬂwhenthcy
retmmdhometo(‘ruy ,

Despite the fact that it seemed like love at first sight, John’s mafriage 1o Maura was not destined
for a lifetime of happiness. In the two months that John and have been married, Manra hit
and bruised John many times with many objects. Then John received word from Carolyn’s family,
that Carolyn died in a plane crash. Carolyn had a sizeable . John, himself, was financially
comfortable. John had just recently realized that he never loved Maura and he really
missed Carolyn. Maura has filed for divorce. She wants the that they live in, which is
titled in John’s name, and, she refuses to leave. Also, Mmmis';pregmnt.

JohndefendsagmnﬂthedwomecasethﬂMmeﬁheWmtshcroutofhshouse He
claims that Maura is not entitled to divorce, because he was never validly married to Maura.
JohnbeiwvesﬂmtthedworoeCamlynobmmedmChadwas valid here in the U.S. Ifheis
successful with this defense, he would be seen as Carolyn’s wi , & status which he wishes to
have for emotional and financial reasons.

Define the following terms and upmmmmmﬂj-uy,wmefmp.mm:
Doctrine of Comity . .

Personal Jurisdiction

Estoppel




Equitable Division of Marital Assets




Spousal Support

1

i

Abuse

Order to Vacate

Presumption of P&ternity

Have a great summer!




JFor a period of time from October 2002 until November 2004, Carolan and Andrew had
marital difficulties stemming from Andrew’s unexplained absences from the home. 1ie would
pack his things and leave the family for several days at a time without explanation. Recently,
when Carolan received the joint MasterCard bill, she saw charges to the account incurred in Las
Vegas, Nevada. One of the charges she discovered was a $15,000 expenditure to Tiffany
Jewelers. She became very upset at this because Andrew had never presented her with a gift
from Tiffany’s. When Carolan confronted Andrew about his expenditures, he told her to leave
him “the hell alone”and to be grateful that he kept her in his home at all.

When Andrew feft on a ~business™ trip on November 19, 2004, Carolan lcft the
Aberdeely residence with Jill. She had the moving company take the contents ot six rooms to the
home in Alfonso. She left a note for Andrew on the refrigerator that read: “Gone to start a new
life with someone who will love me.”

When Andrew returned to the marital home for Thanksgiving he found the note and he
found the house partially vacant. He was livid. He called his witc on her cell phone and left a
message stating that he’d break every bone in her disgusting body when he found her, He
demanded that she return Jill and the household furnishings immediately. He’d be waiting.
Carolan is concerned about these threats because several years ago Andrew’s temper sent her to
the hospital.

Carolan intends to stay in the Alfonso home until fune when Danny is through with
school. Then, she plans to travel abroad for the summer with Danny and hll.

If Carolan comes to your office seeking information and advice about divorce and
her domestic situation, what will you tell her about the issues confronting her?

Problem 2 (Short Answer Essay- Approx. 30 min.) 25% (Please write your
answers in the spaces provided below.)

In 1990, Sylvan was divorced from Viola in the Dominican Republic. Viola did not
appear in the Dominican Republic for this divorce and she was not served with notice of the
divorce proceeding. At the time, Sylvan and she were residing in Andover, MA.

Subsequently, Sylvan met Alina at a party. They married in 1992. The couple has one
minor child. Insup, who is nine (9) years of age. One year after Insup’s birth. Viola died. Sylvan




and Alina now live in the State of Gentile.

About seven months ago Insup disclosed to a teacher that both Sylvan and Alina have
been entertaining strangers in their home at all hours of the night and day. These strangers bring
small packages or money to the house, disappear into the bedroom with one of his parents, then
the strangers leave. Insup related sccing drug paraphernalia in the home. e also described
incidents where his mother was too listless or incoherent to make his meals. The child
sometimes has had to cook for himself and get himself off to school. Insup also told the teacher
that on some occasions his {ather would hit his mother and make her cry. Insup had learned that
his mother was pregnant. He was worried about how they will take care of the new baby. The
teacher filed a report of suspected neglect or abuse with the appropriate state agency.

Following an investigation by state authorities and, with the consent of his parents, Insup
went to live with his paternal grandmother, Kasia, in the State of Holland. Soon after Insup’s
placement with her, grandmother requested and obtatned guardianship of Insup in the State of
Gentile, Afterwards, she registered Insup for school in Holland wherc she is hoping he will
remain indefinitely.

Alina will give birth to her child in about one month, She has been feeling well and
attending to her prenatal care. She has asked Kasia to relinquish custody of Insup to her. Since
Kasia has refused, Alina has filed an action in the State of Gentile to vacate the guardianship.

Define the following terms and explain their application, if any, to the fact pattern above:

Doctrine of Comity




Full Faith and Credit

Parental Preference Doctrine

Ratification

Mandated Report of Abuse or Neglect




Protection from Abuse Restraining Order

Parental Fitness

Domicile

Subject Matter Jurisdiction

Have a great holiday break!
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FINAL EXAMINATION

FALL 2001
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Atty. Jeanne E. Condurelii
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Your Social Security No.

Directions:

Use your social secnrity number on the exam and blue book. Write legibly and coherently.

You will be graded on your knowledge of the Iaw, and on vour ability to analyze and treat
the issues presented.

Good huck,

Cuestion 1. Short Angwer Essay ( 23 nts.)

Ms. P is a widow and mother of two children: a daughter, age 6, and a son, age 4. In
February of 2001, her daughter, Alvssa, went to school and toid her kindergarten teacher that her
vounger brother, Justin, was home alone. The teacher reported suspected neglect of the child 1o
the local Department of Social Services office. In her report, she added that on many days,
Alyssa had reported to school without a coat or hat and wearing dirty clothes. Upon
investigation, the family service worker visited the home and indeed, found Justin home alone.

Both children were immediately placed in foster care with the H. family, where they have
remained continuously ever since February 2001. The children are well cared for by the H
family. They are flourishing in both their school/preshool and home settings. The foster parents
are very interested in keeping the children permanently.

Ms. P. has not decided what she should do. She loves her children. Also, she does visit
Alyssa and Justin regnlarly, but in a supervised setting,

You have been appointed 10 represent the children’s biological mother. Explam the
possible options to Ms, P, addressing, particularly, the concepts of consenr and notice to
adoption, adoption and involuntary termination of parental rights, and the legal ramifications of
each. given her situation.

Question 2. (75 pnt8 )

Kurt Palermo and Amanda White Palermo were married in Boston, MA on June 30, 1996,
On July 4. 1997, Laura Palermo was bormn. A vear later, in June of 1998, the couple welcomed 2
son, Jeffrey Palermo. Now the marriage is headed for dissolution and Mr. Palermo has retained
you.

Kurt Palermo is 52 years of age: Amanda is 24 Kurt is a chemical engineer with an
engineering degree from the University of Pennsylvania and a masters degree in Chemistry from




MIT. He is emploved by Borden Chemical Co., earning 210K per vear. Amanda is a “stay-at-
home mom”, who, prior to marriage, obtained her license as a cosmetolegist. She has not worked
outside of the home since Laura’s birth. She has a high school diploma. but no college degree.
The parties own a home worth 500K. The husband travels frequently out of state to his
empiover’s main office. He is often gone from two to three weeks at a time, leaving Mrs. Paiermo
to care for the children and manage the household alone. The chiidren attend preschool, but they
are not in daycare.

On November 30, 2001, Mr, Palermo returned home early from a business trip. He was
supposed to be arriving home on December 1%, At 9:30 A M., on his way home. he stopped for
flowers to surprise his wife. He knew that the children would be at preschooi at this time. When
he arrived at home, he found the house in total disarray, There were empty botties of liguor in
every room downstairs. The house smelied of liquor and garbage. The cushions to the couches
were strewn about and there were cigarete butts on the floors. Garbage overflowed from the
wastepaper baskets in the kitchen and bathrooms. There were dishes piled high in the sink. The
counters were covered with half empty glasses and platters and Chinese food containers. Also, on
a coffee tahie in the family room, there was a small plate with a white powdery substance on it
and a small straw beside it. Disgusted, and in disbelief, he climbed the stairs 1o his bedroom to
decide what to do while he waited for his wife. His bedroom door was closed. Hesitantly, he
opened the door, only to find a young man in his bed. He woke the man by pulling him up by his
Rair and heaving him onto the floor. While the stranger pulied on his pants, a very angrv Mr,
Palermo kicked him again and again toward the stairwell, Not soon enough, the young man ran
out the frent door, still dressing himseif

Uipon Mrs. Palermo’s retum at about 10:30 A M, still in a rage, he confronted his wife.
He grabbed her and pushed her down onto her hands and knees, demanding that she ciean up her
mess. He slapped her repeatedly, demanding that she get her things and get out of the house. Mrs.
Palermo refuged, stating that she would not leave without the children. She pleaded for a chance
to explain, ﬂ then left the house to pick the children up at preschool. He brought them to
his mother’s house thereafter.

On December 10, 2001, Mr. Palermo came to Your office to confer with you, seeking
mformation about diverce, What do you advise Spmpleen  Balermo as to his possible rights,

responsibilities and liabilities after he teils you his story?

Social Security No.
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Students: Read the following carefully. Take the time to organize
your answer, Then respond in essay form.

Problem I (Approx. 2 : hours)

Annette Lambert and Michael Lambert were married in State A in 1992, Annette was an attorney
in private practice in State A at the time. Michael was an architectural designer. This was the
second marriage for both of the parties. Annette had one (1) child from a prior marriage, whom
she successfully reared. That child is in college at the present time. Two (2) children were born
of Annette and Michael's second marriage. Theresa was born in 1994 and Wilhiam was born in
1997. After the birth of the children both parents continued to work outside of the home in their
respective capacities with the assistance of a nanny and a housekeeper. Both were contributing to
and sharing in the household duties and expenditures. Both were arriving home from work at
about 6:00pm to take up their household and parental duties.

In 2000 Michael's architectural business fell into some financial trouble. Both spouses agreed
that they should relocate and start afresh. Annette moved with the children to State B while
Michael remained behind for another four (4) months to secure the families possessions and to
sell the martial home. During this time Annette took the State Bar examination in State B and
located employment. The children were cared for by a nanny during the day (when not in school)
and by Annette when she returned home from work.

When Michael arrived in State B he took State B's contractor’s exam but made no further effort
to find any job in State B. Instead, he began to travel to visit relatives and friends for extended
periods. He spent about fourteen (14) months away from his family in these endeavors. When at
last Michael returned to his family he found that Annette had landed a $300.000 per year job at a
top law firm in State B. Yet, because of the huge debt resuiting from Michael's failed business
and resulting from his trave! expenditures, Annetie had to fire their nanny. On a daily basts,
Annette had taken over many of the nanny’s functions. such as awakening the children. dressing
them and serving them breakfast and dinner. She spent weekend activities with Theresa and
William. When they were il}, they looked to Annette for comfort and reassurance.

About one month after Michael's "return” to his family, Annette and he engaged n some very




heated arguments. Annette was frustrated by Michael’s lack of effort in finding gainful
employment to discharge his debts. During these arguments Michael became very angry, threw
household items and broke things. Some of these outbursts took place in front of the children.
About two (2) months ago, Annette found a card that had fallen out of Michael's blazer. It was
from a business associate in State A. The 1one of the card was amorous. In it, the associate
wrote: "It's painful to be so far from you, my love. Tjust can't wait to be with you again. Hurry
back!" Annette threw the card back into the closet floor for Michae! to find. but never confronted
him with her knowledge of this laison. However, about one (1) month later. after another
argument concerning finances, Annette announced that she wanted a divorce.

Following that declaration, Michael began to spend less time away from his family. and more
iime involved with the activities of his two children. now aged 5 and 8. He spends every day
with them from 3-6:00pm when they are home from school. He picks the children up from
school and brings them 1o afternoon appointments and to extracurricular activities. When
Annette comes home from work he makes himself scarce.

At this point Michael has not worked outside the home for almost two {2) years.

Michael comes into your office to consult you. He does not want to be diverced. Moreover,
he does not wish to lose custody of his children. After listening to his predicament, and
considering all of the issues concerned, advise him of his rights and possible exposures.

Problem 2 (Short Answer Essay- Approx. 30 min.)

W & H are married, without chitdren, and residing in the Commonwealth of Bernard. They have
been married for 15 years. H is having an extramarital affair with his accountant. Recently, this
accountant has informed H that she is pregnant. H wishes 10 marry her quickly and feels that he
cannot wail the statutory time period for a divorce in the Commonwealth of Bernard. He has
read some literature on the internet about the “do-it-yourself” Haitian divorce. He merely needs
to collect his marriage the paperwork evidencing that he is married to W, and to sign a few
proxy documents. From, there a Haitian agent will be assigned to present the necessary papers to
a tribunal and to procure the necessary Haitian divorce decree. This can atl be done for $2000.

W is s0 upsel with H that she can’t get him out of her tife quickly enough. She signs proxy
documents and gives H half the money for the divorce. Two months later, after H marries the
accountant, H is killed in a car accident. There are survivor benefits at issue. W claims that she
is H's widow: Accountant claims that she is H’s widow.

Define and discuss the doctrine of comity and the doctrine of estoppel, applying it to this
situation.

...... Then...have a great summer!
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issues presented in any matter which concerns divorce (with children):
. Merits
I, Custody
1. Visitation
[V, Child Support
V. Alimony

VI. Property Division

I Merit Issues
A. W, wants Div., I1. does not, does it matter?
B. What are likely grounds for divorce?
1. Fault grounds:
a. Aduliery?
i. May be proven by circumstantial evidence, but must prove
opportunity and inclination
b. Cruelty? (Mental)
1. Must prove plaintiff suffers physical symptoms, etc.?
1i. Is husband’s violent temper and throwing of objects sufficient
to constitute cruelty?

2. No fault ground:
a. Are there [rreconcilable differences or irretrievable breakdown?
i. Must prove that the marriage is over
il. May be proven by something that may constitute a fault ground,
but not quite rise to that level

C. Are there any defenses to the grounds for divorce?
1. Would condonation apply to prevent W. from winning a divorce case on
adultery grounds?
2. Would W. be estopped from asserting fault grounds for any reason?

Ll

. Can H. allege that there is no irretrievable breakdown because they still live
together?

D. Is there jurisdiction in State B for divorce?

I. W.moved there less than two years ago.




2. Until 2 or 3 months ago, H. has not been consistently living in Statc B. He has
been mostly out of state. Does that deprive state of subject matter jurisdiction, or personal
jurisdiction?

a. W. & children reside in State B since 2000. Courts have been aliowed
10 impose a residency requircment, but not a requirecment of 2 years residence.

b. H. has intent to be domiciled in State B. evidenced by his arranging all
things to leave State A & come (o Statc B. He considers this his marital residence.,

II. Custody Issues

A. Best Interests of the child are the dominating principle
1. Factors considered in determining best interests
a. Which parent is the emotional parent?
b. Over a continuum of time. which parent has the dominant influence?
c. Which parent is the primary caregiver?
i. Is there any effect to H.'s having now stayed out of work and
available to chiidren.
ii. Any effect of 14’s having shirked parental responsibilities for
almost 14 months?
d. Tender years doctrine
i. Gender bias issues at work?
. Tendency to violence
i. Does H. have mability to control anger in front of children?
f. Financial {actors
1. Which parent is more economically stable?
it. Which has the proclivity to remain steadfastly emploved?
g. Wishes and needs of the children
i. What weight should be accorded 1o the wishes of a Syr old or an
8 vr old?.
it. Would a guardian ad litem be helpful?

g

iii. Would an expert, such as a therapist or a psychologist need to
be obtained to address this?

B. What are the possible custody arrangements?
1. Joint legal custody
2. Sole custody (physical and legal)
3. Physical cusiody
4. Split custody
And how would each of these options play out for H.?




11 Visitation Issues

A. Is visitation with either parent in best interests of children?.
1. Would children suffer any harm by being in contact with either parent?
a. Need expert/guardian ad litem on this?

2. What is extent of present time spent with each parent (pre-divorce)”?
Should court allocate that time 10 come to a reasonable custody/visitation arrangement?

IV. Support Issues
A. Both parents have a duty to provide support to the minor child.

1. H. does not work, Will that matter?. (attribution of income?) W. has superior
earning capacity, will that control?
2. What effect will cusiody decision have on the determination of support?

V. Alimony

A. Alimony is determined by considering the needs of the recipicnt spouse. and the
ability ol the paying spouse to pay, in order to maintain a lifestvle or standard of living.

1. Does either party likely have a claim for alimony.
a. Does H. have a need for alimony? Long or short term? (rehabilitative?)
b. Does W. havc ability to pay alimony? W is superior wage earner.
¢. H is not working, but H. is employable and has equal carning capacity.
d. What role does H's financial conduct play in this? His business went
under and his travel expenditures hurt the family finances.

2. Is alimony a gender neutral form of relief? Orr Would he get alimony if he
were the mother instead of the father?

VI. Property Division

A. In a divorce, a court will determine how to equitably divide the property that the
parties have owned or acquired during the marriage.
1. In order to do so equitably the court will consider many factors. The most
significant factors in this case are:
a. H. & W._ have similar education and are in parity as to their potential
ability to provide for their family, and as to their acquisition of assets prior
to the move 1o State B.
b. Both H & W. coniributed equally 10 family support and expenses. prior
to H.’s business failure and the move to State B.
¢. W. did not agree (o have H. stay home and become house husband at
present
d. Since business failure H. has made no effort to contribute to family




support. or to the maintenance of the family’s assets.

e. H.’s conduct has caused financial damage 1o the family as evidenced by
the firing of the nanny and the housekeeper, and as evidenced by fact that
famity is now m debt,

2. What are the most likely results of the above in respect of dividing family assets?
Shouid H. be entitled to 30% of the marital assets?

B. If the pariies work out a settlement agreement for their divorce, the court will review it and
decide if it is fair and reasonable. The advantage to this is the parties do not place their fate in the
hands of the judge, but instead have some input into and control over the outcome.

VIL. Conclusion

The fact that H. does not want a divorce will mean nothing. If W. begins divorce
proceedings. she can proceed with the same to final judgment, despite the fact that H. wishes to
remain married. W. will more than likely sue for the divorce on the no-fault grounds of
irretrievable breakdown of the marriage, or irreconcilable differences, depending on the term
applicable in State B. She can prove that her marriage was broken down by husbhand’s absences
from the home, willful lack of financial support to the family, his extramarital dalliance, and by
his unpredictable and intolerable outburst of anger. H. probably will not prevail in any attempt to
assert an affirmative defense to this claim. He will also not prevail in any attempt to show that
State B does not have jurisdiction over this divorce. W, and children have been residing and
working in the state for in excess of one year, and the marital breakdown occurred or at lcast
continued after the parties relocated to State B. Even though H. was not continuously in State B
during this time, all of the indicia of domicile are present. e intended to 1ake up permanent
residence with his family in State B. He moved their belongings there, he took the contractor's
exam there and he always returned there afler travel.

H. will probably not win the physical custody of his children, although he will most likely
be awarded joint legal custody of them, or rather, H & W. will share legal custody of the
children, meaning he will have the opportunity o participate 1n all major lifc decisions for the
children. W, has functioned as the primary chiid care giver to the children while H. pursued his
escapades. W. has functioned as the emotional parent to the children over a continuum of time.
W. has remained reliable and steadfastly employed, giving her the edge of financial stability.

H. will probably get reasonable and liberal visitation with the children. as he has a beneficial
relationship with them and is now spending a significant amount of time involved in their lives.
. will probably have to pay support for these children whether he ts empioyed or not. Courts
are able to attribute income to a parent who can provide for their families because they are skilled
and employable, but who simply refuse 1o remain gainfully employed.

H.’s claim for alimony will probably fall on deaf ears because of his failure to seek
employment, despite his capabilities, and because it is his conduct, which now causes the family
to be in debt. Therefore. he probably will not demonstrate necd, despite W.’s big salary. Also,




the home may have to be sold at some point and the parties’ other assets will need 1o be valued
and distributed equitably. H.’s financial conduct, lack of financial contribution during the last 2
vears and his amassed debt will weigh against him. Most likely, he will come out of it with less
than 50% of all that the parties have. H. should not argue gender bias because it is his own
conduct which would bring about the results discussed above.
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FAMILY LAW - FINAL EXAM
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On-line and Tuesday/Thursday 1:00 - Condurelli

Students: Read the following carefully. Take the time to organize your
answer. Then respond in essay form using no more than (2) two blue exam
booklets. Please, double space your answers.

Problem 1 (Approx. 2 2 hours) 75%

Lisa and Don White married in State A in 1992. They have two children. Peler and Amanda,
ages six (6) and fourieen (14), respectively. At the beginning of the marriage Lisa had 25K saved
in her own bank account, which she accumulated through employment eamnings and through gifts
from her grandmother. In 1999, Don inherited 200K from his grandfather. Don is the part owner
of a retail clothing business worth approximately four (4) million dollars. Lisa is a nurse that
works for a local hospital on a per diem. Her average annual income for her employment is

about 40K. Don derives income of about 120K per vear from the business. The parties have
pooled their income to pay for their joint living expenses. They own their residence. a house
worth 400K, located in State A. They also jointly own two late model luxury automobiles. They
have little debt, apart from the ouistanding mortgage on the marital home.

Lisa is no longer in love with Don. She met Dr. McDonough at the hospital where she works,
and he has urged Lisa to leave the marriage. Lisa is strongly attracted to Dr. McDonough and
wants to be free to start a new life with him.

Don works many hours in his clothing shop. He typically returns from work at 8:00 PM (just in
time to say “goodnight™ to Peter) and he often works on Saturdays and Sundays. Lisa assumes
responsibility for all childcare tasks, including doctors appointments. school meetings, sports
activities and homework help. Six {6) vear-old Peter has special needs. Lisa arranged for special
services for him through the local school department. Amanda has enjoyed private school. When
Lisa is working, her mother stays with the children.

Two weeks ago. Lisa informed Don that she does not love him anymore and that she wants a
divorce. Don demanded that Lisa leave the marital home immediately, 1le stormed into the
bedroom and dumped out the contents of her dresser drawers and emptied the closet.
Systematically, he carried Lisa’s clothes to the front door and threw the ilems onto the porch. In
the meantime. Lisa begged him to act reasonably. Peter was playing downstairs in the finished
basement. Amanda was at a friend’s house. After chasing Don back and [orth to the froni porch
many times. Lisa finally threw herself at Don and began punching him. In response. Don carried
Lisa to the front porch and deposited her on the ground. Then, he tummed and locked the doors.
Lisa tried 1o regain entry to the house but, hearing Peter crying inside, decided it would be better
to just walk to a neighbor’s home to call her sister.




Lisa’s sister recommended that Lisa contact you for legal representation. When Lisa arrives at
vour office, she relates this story to you, along with the following information:

She used her mother’s key to gain access to the marital home the day
after the above described incident, at a time when Don was not at
home. She left a note for him. stating that she planned to file for
divorce, gain custody of the children (whom she picked up at school
that day) and temporarily move in with her mother. five (5) miles away
In State B.

After listening to Lisa and considering all of the 1ssues concermed. how would you advise
her of her rights and possible exposures and or options?

Problem 2 (Short Answer Essay- Approx. 30 min.) 25%

Janine and Joe were married in the State of Rogers in April of 1998, when they were both
{eighteen) 18 years of age. In February of 1999, Janine and Joe welcomed a daughter. Wendy.
They resided at Janine’s parents” house in the State of Rogers until Joe moved out in January of
2003. Joc left Wendy with fanine and her parents and Joe moved in with his family. also in the
State of Rogers. He continued to visit Wendy. although sporadically. In April of 2003 the Dept.
Of Family and Child Welfare Services in the State of Rogers received a report of abuse. naming
Janine as the perpetrator. After an investigation in which Joe did not participate, the Department
recommended that Janine’s parents obtain tegal guardianship of Wendy.

In Auvgust of 2003, with Janine and Joe’s assent, Janine’s parents were awarded guardianship of
Wendy. ['hey have been taking excellent care of Wendy, and they have satisfied Wendy's every
need. Last month. Janine’s father was presented with a job opportunity which would require him
to relocate to the State of Vucson. Under pressure from his family, Joe has filed a petition to
remove the grandparents as guardians. and he is requesting custody of Wendy. Joe has no job but
is attending community college. fle 1s still living with his parents.

How should the court rule and why?
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Please consider the problem below and take time to organize a thorough
response to the question. Submit a written, essay-style response in no more
than one (1) blue book. Do not submit your outline or organizational notes.

WRITE ONLY YOUR SOCIAL SECURITY NUMBER ON THE BLUE
BOOK TO PRESERVE ANONYMITY OF GRADING.

PROBLEM

Tony and Robin married in a Catholic ceremony in 1978 in Lantelme but they
failed to obtain a marriage license. In the last two years, Robin has been spending a lot
of time with the parish priest. When Tony questioned Robin about her frequent trips to
rectory, Robin explained that she was engaged in Bible Study groups. However, Tony
has become more and more concerned about Robin. She has been frequently forgetful
and unfocussed. Last week she forgot to pick up the parties’ youngest son at the High
School track. He called Tony at work to come and get him after waiting for Robin for
one hour., When Tony and his son arrived home, Robin was not home but there was a
message on the answering service that Robin’s prescription is ready. Tony was
unaware that Robin was being treated for anything. Robin did not return to prepare
dinner for the family. In fact she did not return until 11:00PM. At that time, Tony
confronted Robin with his concerns. Of course, he was angry at her when she arrived
singing and whistling. He had been sick with worry wondering where she could have
been or what could have happened to her. The following day, while Tony was seeing a
client in a nearby town, he noticed Robin’s car at a nearby motel. Because he was with
a business associate, he does not leave the meeting to investigate, but later saw Robin
get into the car and depart.

Two days ago, Tony confronted Robin with his knowledge about Robin’s motel
visit. Robin declared that Tony was an “insufferably boring man” and that she was sick
of being married to him and has been for years. She picked up a potted plant and threw
it at him. After 25 years of marriage and two children she declared that she has “had
enough”. Yesterday, Tony woke to find Robin gone and their prenuptial agreement
torn to shreds and thrown on their bed. Her closet was empty. Tony was unable to
sleep and eat last night.

Today, Tony visits your office for legal advice. What do you tell Tony about the
domestic issues that he has presented for your consideration?
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In order to provide legal advice 1o Tony . Twould need to hnow Tom s objectives in this
matter. Sinee Tony has conte (0 my oftice. § can assume that he appreciates that he is involved in
1 domestie dilemma with petential leeal consequences. Twould need to ascertain whether 1ons
has adesire to seck to terminate. ov void (i possible). his marriage to Robin, He may not, | .
would also need g elear ides o what Fony fears may happen. Since he knows Rohin betier than
anyone else. his instinets about how Robin will proceed and react will be valuable in planning
staategy i this cases As a preliminary step. ! would conduet a thorough inters iew and then
advise Tony as o the tssues his problem presents. [ would then recommend the most viable of
bis degad options, remembering howeser. that my role as counsed for Tomy o will be to zeatously
pursue the fegitimate ohjectives of my elient.

Phe first issue presented 1w whether the Lack ol a mavriage license renders Tony "«
marriage to Robinvold. (v a geacral rule of laew. g fegal ceremonial marriase reqguires that neo
peaple, vwho are legally qualificd 1o marey agree and underiahe 10 do so. in o ceremony of son
sarf. conducied by an individual authorized 1o sofemnize marricges. fhere is also a requiremoent
thar the partics obtgin a license. and or e some Bpe of certificaie of mareiase recorded in
cccordance with local stafe statute. In Fonvand Robin's case. they failed to comply with the
reguirement ol Ticensure, One might argue that the marrtage i invalid because ol this fatlure.
Hlowever, thus fatlure s a procedural defeet. [t is not a suhstantive one which would defeat one
ol the party™s legal gualifications to marry . such as that hefshe is underage or adrecady married., or
reluted by blood. Coures have held that such o procedural defect( fuilure to ohain g iarriaee
licenses will not invalidate the marviage. Phe policy reasons {or this would be to uphold
marrages, where possible, especially in sttuations BRe this one. when the parties(or at teast one
ol themy in cood Faith believed themselves to be validly married and conducted themselies in
tius manner. Here Tomy and Robin have fived in the marriage for 25 sears and have reared tho
children toccther. No good would come of declaring the marriage void now, Fyen if the
martiaee were void when they entered inte i because o the fatlure o obtain o license, the tact
that Fony and Robin have fived in the marriage for the Tast 25 sears vwould hav e the effect ot
ratily ing the marriage. Also. in this vein, Robin would be able to wssert laches as a detense.
Anmihment actions should be brought ina tmely manaer. A ¢laimant should reguest an
annuiment as soon as possible after learning ol the supposed impediment to the marriage.
Otherwise. the parties may be deemed (o have waited o long to assert their nights o have the
marridee dectred void, ratifving the marriage in the meantime.  Theretore, Twould tell Tony
that in all likelihood. his marriaze to Robin is valid. e would not. in my opinion. be suceesstul
in requesting an amulment of the marrage.




Fhe marriage could also be deemed salid iT 1 antelme were a jurisdiction which
recognizes common faw marriage. Sinee common faw marriages do not veneraliy imelsea
ceremony or a ficense, if this i< i commeoen law marriage jurisdiction. the parties” failure to obtain
a heense would be of no consequence. s a general rule of faw. a common law marriase resules
when hwo people seho are fegally qualified (o merey, intend and aerec 10 be marricd
immcdivtels continuousty cohabitate av husband and wite, and openly and notoriowsdy fiold
thenvelves out i ihe gencral public ax married. In Tony™s case. be and Robin ook part in a
Catholic marriage ceremony . evidencing that they agreed to be married immediately.  Thes
cohabitated as husband and wife for 235 years. and they believed themsehes to be married.

(has ing exeeuted an antenuptial agreement). (also, Robin sayvs that she is sick of heing married (o
Fonyy. Tony and Robin also held themselves out as married 1o evervone. including their
children. Theretore, Twould tell Tony that it Lantelme is a jurisdiction which recognizes
common faw marriages, his marriage 1o Robin is valid. and that if he wants out of the marriage,
divarce the road o go, not annulment.

[1" Tony 1 considering divoree. he has some choices regarding how o proceed. Fie may
proceed on tault grounds. il the facts warrant that. or he may proceed on no-fault grounds. [ he
ditterence will be that proving marital Lault often entails more i corraboration and evidence.
Thus, a divoree on fault grounds may be more time consuming and more expensive. On (he
other hand. many jurisdictions require a period ol separation. or other waiting period. botore
parties are eligible to have ther “no-tault™ divoree heard incourt. Lherelore, he mas not be able
to proceed to an immediate divoree hearing, Another consideration is whether the prenuptial
acreement specified a grounds choice, m the exent that one ot the partics were to seck to
terminate the marriace. 10t did. and 10 the agreement is valid and enforceable. then Yony may he
limited to iling for divoree on the grounds specitied in the prenup.

\ssuming that Fonv i free to file for divoree on any grounds which appear fitting. the
neat issue is whether Tom has grounds tor a divoree on the groands of adultery. Robin B spent
an inordinate amount of time with the parish pricsto supposediy in Bible studics. Based on the
fact that [ony ashed Robin about the amoeunt ot time she was spending at church. | could infer
that Tony was suspicious about Robin’s behavior. However. he does not indicate that he has
cver seen Robin ina compromising position with the priest. dultery i detined as huving
voluntary sexual intercourse with a person not vour sporse. As applied to Tony & Robin, it
would mean that Tony would have to allege that Robin had voluntary sexual intercourse with a
person other than hine Jurisdictions ditfer as how broadly they define adultery. o many
jurisdictions, other sexual acts may be considered adultery, but alt require some form of phy sical
contael. 1tmay he problematic that Teny has neyver seen Robin with the parish priest. “To prove
adultery e would not have to cateh them in the actuat act ot adultery. Crreumstantial evidence
would sutfice. However. the earcumsiantiol evidence must extablish the opportunire for Robin to
commit aduliery, and Robin’s inclination or disposition 1o commit adultery. The circumstantiol
cvidence must be of such a gquality ax o fead faivly and necessarify 1o the conclision that
actutrery has been committed. ¢ Jrnoudt coxer Tony could prolter testimony ol his seeing Robins
car at the motet. combined with her absence fram the home untit late one evening. tending o
Jhow that Robin had the opportunity 1o commit adubtery. He could also argue that Robin had an
adulterous disposition. because she called him ~an insufferable bore™ and suid that “she was sich




ol being marrted to him and had been for years”™  Tlowever. i Tony intends to allege that Robin
i~ gutty ol adultery with the parish pricst. he cannot even sav that he saw them standing a fitle
too close, or staring at one another a little too fong. He Guled to investigate the motel incident.
and observed nothing more than Robin getting into her car there. There are no reports lrom
friends or other witnesses to corroborate an allegation of adultery. [ence. T would find these
acts somewhat weak tor an adultery case. Based on this Lwould advise Fany that i he wished
to terminate the marriage. I would not recommend filing for divoree on adulters grounds,

Phe next issue is whether Tony has grounds For divoree based on cruchy. fn order 1o
nictke ot a case for crnelty, Foay onest show that Robin's conduct fius carned or as ereated a
dernger of infury to iy life dimb or health,. Robin's conduct in not returning home for dinner and
in not picking up her sen was the canse of extrome worny. [ler conduct in telling Tony that he
was an Cinsatterable bore™ and tn throwing a potted plant. may has e caused hiny extreme
cimotional upset. to the extent that he was unable o cat or sleep. As a general rule. a party dogs
nol hane to prove that he/she has been beaten or physically assaulted in order to bring an action
lor divoree on the erounds of cruetty, Mental cruelty is actionable. Tloweyer, most urisdictions
require that there be some physical harm or eftect as a result ol the defendant’s conduct. Also. a
single incident of cruelly may suffice 1o support a successtul elaim for divoree on those grounds.
hut that incident must be of an extreme or shocking nature, Tere, Tony and Robin really only
had one big confrontation. whercin Robin threw a plant which did not hit Tony, his was not an
incident ol a sutticiently extreme nature. Tony has not expressed (ear for his safety, s
physical harm would be limited to sleeplessness and appetite, which have Jasted tor one day. <o
far. While T would agree with Tony that Rebin has not treated him respectlully. T would have
ditticulty. at this stage. recoommending that Tony consider a divoree on eruelty grounds. I in the
future. other incidents arise. then perhaps a pattern of abuse or a cruel course of conduct may
emerge which can substantiate a claim that Robin is ¢rcating a danger to Tony’s life, limb or
health. Twould add that Tony may at any point. il he is fearful for his personal safety because ot
Rohin's conduct or threats. seek a restraining order prohibiting Robin from abusing him. This
he can do whether he wishes to terminate the marnage or not.

The neatissue is whether Tony has grounds for divoree based on desertion, Iy o genceral
rule. desertiont exises as o fault srownd for divoree swhien one spouse feaves the other withour that
spouse s cament, without justification and with the intent not o refurn, for a certain period of
time. Inorder to prove that Robin deserted Tony. Fony must show that Robin feft without his
consent. without justitication and without the intent to return. for whatever period of time is
applicable in Lanteime. Sinee Tony & Robin five in Lantelme. T would have to research how
long Robin must remain away from Tony before he can bring bis claim ol desertion to the cotrts,
Robin and Tony argued. but Tony never indicated that he wished for Robin to Jeave. Based on
what Fony savs. he has not done anything to provoke or justity Robin’s departure. Further.
Rohin's intent not to return can he discerned by her taking all of her clothes and ripping up the
prenuptial agreerent. Theretore, the first three elements ol descrtion are satisficd. The only
problem is the duration of Robin’s departure. Robin has only been gone one day. Who knows?
Qhe ix acting so erratically, she may be back to stay tomorrow. THowever. | would consider
whether or not Tony might have a case [or constructive desertion. i Lantelhme permits tis as @
around lor divorce, 11 Robin can be said 1o have “Ielt”™ the marriage 2 years ago by spending so




much time away from the home with the parish priest that she was no tonger fulfilling her marital
duties at all. the fact that Robin moved out only a day ago. may be of little consequence. She
may be deemed as having “constructively deserted™ Tony long ago.  Uhe problem with this is that
Tony acted shocked that Robin did not pick up their son. and that she did not come home lor
dinner that evening. Both of these fucts indicate that she was performing her duties as his wite on
some level. However. further inquiry on this issue may be warranted 1o assess the viability ot'a
claim ot desertion, Alternatisely. if Robin remains away from the home/marriage for a longer
Period of time. as required by Lantelme’s desertion statute. then Tony may he able to hring\hiu
claim lor divoree on the grounds of desertion.

The nextissue is whether Robin would have any detenses to Tony's action for divoree.
should he proceed on adultery. cruelty or desertion grounds,  Tony may consider that it he brings
a complaint for divoree based on aduliery. or ¢ven constructive desertion grounds. that Robin
may allege that he condened her misconduct. by forgiving her behavior and continuing in the
marital relation. as betore. He did confront her about her ubsences and his suspicions. bul he
chose o continue on as i nothing was wrong.  {he weakness in this defense is that in order Tor
Robin to suceesstully use the defense of condonation. Tony must be uware of the particular
marital misconduct and torgive her tor it anyway. e did not knows (hat (or ity Rohin was
mvolved inan adutterous relationship sith the parish priest. e was also not anare that she
deserted him (constructively ). because he expected her to continue to pertorm her marital dutics
to the family, right up until the time she Iefi. and he has not forgiven her lor leaving.

Robin may also allege that she is not guilty of adultery. cruchy or desertion because she is
insance. In jurisdictions which recognize insanity as a divoree defense, the general ride of law iv
e insanity is a defense 1o divorce on fanlt grounds, but the mentad infirmviny st refate to the
person s ability to know right from wrong, and the marital misconduct must be the result of the
memial diness. Tony has related that Robin has been untocused and torgettul, He is just
discovering that she is being treated with preseription medications. 1t these meds are part of’
psvehopharmacological treatment, Robin may have @ viable defense. However. Robin must
prove that her marital misconduct was the result of her mental intirmity. and that as a result of
this mental illness. she was unable to discern right trom wrong. Theretore. [ would adyise Tony.
it he can. to investigate the medications that may be around the house. so that we may determine
the nature of Robin’s treatment and presumed ilness. [t turns out that Robin is mentaliv il
other germane questions would be how long has she been so it While T would assume that the
illness is concurrent with the current events. I would want to know 1t the iliness dates back to
Robin's first obsession with the church or parish priest. It so. she may more succeesstully assert
the detense of insanity, should Tony elect to claim that she is guilty of adoltery, constructive
desertion. or even crugl and abusive treatment. Robim would need corroboration ol her illness,
from medical records, expert witnesses or in the form of the testimony ol her phasician. She also
needs (o prove a relation between her conduct and her illness through these means,  In
conclusion however. Twould tell Tony that he would have to consider the unlikelihood that
Robin would assert any detense to divoree at this Ume, since it was she who left the marriage and
who indicated that she could no longer tolerate being married to Tony.

Uhis leads to the issue of whether Robin will be the first to file for div oree or annulment,




and whether. if Tony wishes 1o stay married. Tony has any defenses to disoree, Beginning with
the ussumption that Robim wants a way out of the marriage. 1 would have to ask lu_n_\ to draw
upon his familiarity with Robin to speculate as to what she would be fikely to allege as a tault
eround agamst Tony. Also. ] would have to ask swhether Fony thinks there is amy reason to
believe that Robin has been nentally 11l tron the time of the marriage.,

[I'Robin has been mentally il from the time of the marriage, we would need to consider
the issue of whether Robin has erounds for annulment. claiming that she was not of sutticient
nental capacity to understand the nature and extent of her marital relationship and
responstbilities. The fact that Tony only notes Robin™s odd conduet for the fast two vears. and
that Robin has pertormed Tunctionally in the marriage othersvise. {cads me to believe that it is
uniikely that Robin could be successtul in any attempt to void or terminate (it Lantelme makes
insanity a ground for divoerce) the marriage on the grounds ol insanity.

Next would turm 1o considering any ot the other popular tault grounds such as adultery.
cruelty, desertion, term of imprisonment. impotence. non-support. and gross and contirmed
habits of intoxication.  T'here is no suggestion that Robin has accused Tony of an extramaritat
datliance. nor that he has abused alcohol or other substances. He apparently has been supporting
Robin and lis children tinanciatly through his employment. He has not lelt the martiage or the
home. [ would need to ask some personal questions reative 1o his sexual {functioning in ordet to
nile out the posstbility that Rebin would file for divoree on the ground of impotence. Bevond
that, the most likely allegation that Robin might assert against Tony is that he 1s guilty of mentad
cruehy. o wit: he s an “insufterable bore™. She may claito that Tony has caused hier 1 be so
unhappy in the marriage that she is sick of being married to him and has been for years. She may
cven attempt to use the fact that she is being treated medically for some ailment caused by the
siress of an intelerable marriage. However, in order to be successtul. she needs not ondy 1o show
that she is suffering some harm to her health, she must allege some aftirmative conduct on
fonv's part that he knew or should have known would create a danger to Robin < health, [ere.
there is no such conduct on Foms s part. He has been going along working. caring tor his family.
and warried sick about Robin. Therelore. 1 would advise Fony, that even if Robin were to elect
to file tor divoree on the grounds of cruelty (mental). it is unlikely that she could prevail ata
hearing. (That is. unless. Tony is not relating «ff of the facts.)

I'here is still the possibility that Robin would elect to use the tailure ot procurement of a
marriage leense inorder to invalidate (or annul) her marriage (o Tony. Tlowever. as heretotore
discussed. that would not be kel to meet with suceess. Tony would have the detense of
Jaches. as he would on just any ground that Robin could allege tor annulment. Further. he could
nee the doetrine of estoppel in his defense. stating that for 25 years Robin has enjoyed the
henefits of marriage to Tony. including his tfinancial. emotional and conjugal support. She
<hould not be heard now to attack the marriage that she remained in and even ratilied. to her
benefit. for 25 vears.  Besides. Robin would have little to gain by instituting proceedings to
annul the marriage. Since annulment declares that the marriage was void. leaving the parties to
carny on as i they were never married, doing this would injure Robin’s ability to obtain certain
financial benetits of the marriage. This might include rights to alimony. equitable division of
marital assets and perhaps employvmient or government benefits. She may need these timancial




resources. patticularly it she 1so1n facts il Theretore. T would adsvise Tony that it is unlikels that
Robin will attempt to annul. or be successtul in annutling the marriage.

I his feaves Robin or Tony, again, with divoree as the only way out ot the marmiage, 1
Fony wishes to feave the marriage. Twill advise him that proceeding on “no-fault” grounds may
be the best option. 1 Robin files tor divoree first, it is most likely. given the facts, that she will
allege that the parties have irreconcilable ditferences, or that the marriuge is irretricvably broken
down, whichever the statutory language may be for a "no fault™ divoree in Lantelme. Tn order
to prevait on these grounds, the complainant must show that the parties are no longer enjoving
that state of matrimony which they onee shared. perhaps they can agree on nothing or they no
[onger enjoy cach other’s company in any way. or. they  have other social, religious, emotional or
conjugal differences which cannot be reconeiled. There must be prool that the marriage i< at an
end and that there is no way to retrieve the marital relationship which once existed. Some
jurisdictions require a period of separation. cither under one roof., or under separate roots. with
no continuance of the marital relation during this period. Here. Fony could allege that Rohin's
absence from the home to concentrate on spiritual matters, instead of tumiy ones have led (o the
hreakdown of the marriage. In addition. he could altege that he suspected. as a result of her
unexplained absencees and the motel incident. that she was engaged in another refationship, a fact
which has irreparably injured the partics ability to remain committted to the marriage. Turther, he
could allege that Robin's conduct in throwing a plant at him. and stating that she could not stand
heing married to him anymuore. is further proot ot the severity of the differences that have arisen
between them. Tony could also assert that Robin's tearing ol the prenuptial agreement and
feaving the marital home is proof that the marriage has reached an end. The only factor which
would remain is whether Robin’s actual separation trom Tony will meet Fantelme’s durational
requirements. ifthere are any. I there are. 1 would advise Tony that his case for breakdown may
have to wait to ripen hefore entering a complaint. or requesting a hearing. Otherwise. I would
wll Tony that il he has decided upon divoree as a remedy for what ails his domestic situation. he
should strongly consider filing for divoree on “no-tauit”™ prounds. such as irreconcitable
ditfercnces or irretricvable breakdown ot the marriage. Doing so will eliminate the need and
burden of prosing marital fault (such as adultery, cruelty or desertion). and it may ceven help o
de-cscalate marital tensions between him and Robin. This would allow them to better tocus their
resourees on matters of custody and financial settlement. 11 he is able to obtain Robin’s
agreement with regard to those matters. the “no-fault”™ process will be even quicker and casier.

With regard to matters of custody and financial settlement, the prevaient issue will be the
validity and enforceability of Tony and Robin’~ antenuptial agreement . s a general ride,
amtenuptial agreenments are considered valid and enforceable. if they mecr the reguircments of
suhstantive fairness and procedural fairness. e fact that Robin tore up the agreement does not
destrony the validity ol the agreement. Tony should be advised to find his signed copy of the
agreement. piece together Robin's, or procure a copy trom the alarncy who drafted it (25 vears
ago?!!1). so that [ might review it and advise him. The law in mrestad! jurisdictions s that the
aereement must be substantively fairas well as procedurally fair. Substantive fairness relates to
the fairmess of the provisions ot the agreement itself. ) urisdictions van in applying a stondard ol
substantive Tairness. In some jurisdictions. antenuptial agreements must be {air and reasonable at




the time ol the exceotion of the agreement. and also at the time of entorcement (in this case 23
sears later) Whether it s fair at the time ol enforcement will depend on whether the provisions
are unconscionable in that the agreement, if entorced. would feave one of the parties without
mweans o ettectively support his or herselt. meaning that there would be counterveiling equities
mvolved in the enforcement of such an agreement. In other jurisdictions. the terms of the prenup
do not need o be fair and reasonable, but they must not be unconsceionable. as is the rule in
basie contract law. Further. the agreement’s provisions must not unnecessarily encourage
divoree. or it may be declared vond as against public policy. In general. howeser. jurisdictions do
not vicw antenuptial contracts in the same light as they do regular business contracts. his is
hecause ol the interest that a state has in upholding marriage and in protecting the weltare of its
ctitzens, The parties o an antenuptial agreement enjoy a difterent relationship than usually exists
in o business contract contest. "They trust one another, and usually there is a disparity in the
parties” bargaining power. leading to a greater chance of overreaching. and therefore. a greater
likelihood of unlair resull, - Anvwav, 1l the agreement 7+ found to be unfair or unconscionable
substantivels . then a court having jurisdiction oser divorce matters may vary or modity the terms
as it deems appropriate, or it can ignore the terms altogether in issuing a divorce decree.
Additionally . terms that relate to child custody or to the needs of a minor ¢child will remain
maodiftable by the court. no matter whether the agreement is found to be otherwise entorceable.
as the court has the power to decide on all 1ssues which relate (o the best interests of the
child/ren. In Tonyv & Robins case. the question will be whether the provisions of an antenuptial
agreement executed 25 years ago can possibly be seen as “lair™ 25 years later. Whoever benefits
the most under the terms of the agreement will most likely argue that a deal 1s a deal, and that the
terms were not unconscionable or were reasonable when the agreement was exccuted.
Assuming that the financial provisions do not feave one party or another without adequate means
to support histhersell. one would argue that there are no circumstances which amount to
counterveiling equities which should restrain the entforcement of the agreement upon dinoree. 1
would tell Tony however, that if Robin is ill. her needs in recent times and in the foreseeable
futare. may attect a court’s decision sbout whether the agreement may be tair and enforceable at
this time, Depending on what the agreement says when L review it Iwill advise Lony as to
strategy on this point.

With respeet o procedural fairness. Talso need to review with Tony the facts
surrounding the execution of the prenuptial agreement. to determine whether there were factors
ol misrepresentation, fraud or duress. Further. it must be clear that there was full and fair
disclosure ot cach other™s tinancial position prior w signing the agreement. There must also be
an indication that both parties signed the agreement with full knowledge and understanding of its
wrms. voluntarity, 1t would. of course. be helptul o know whether cach of the parties had
counsel review the agreement and whether counsel presumably advised them on the meaning ot
the terms of the prenup. prior (o their signing it. ' they both did retain counsel, this would
counter any argument by cither party that they did not understand they agreement or knowingly
waive any marital rights that they otherwise would have had. had they not signed the prenup.
While knowing whether the parties had the assistance of counsel would be helpful to determine
whethet the agreement is procedurally fair. there would be no absolute requirenent that the
partics L'lbllliI;C(‘lLlllk'E‘l prior to signing the prenap, Parties generally have the freedom to accc.pt
or rejeet the advice of counsel in executing contracts. and antenuptial contracts are no exception




in this repard. Soceven if Tony or Robin did not have the advice of counsel prior to signing the
prenup. this will not be determinative on the question of whether there was procedural taimess in
the exceution of the agreement. Hence. unless Tony has mtormation that would indicawe that one
ol the parties did not give a tull and fatr disclosure of his‘her financial position at the time of
exceution. or that there was some [rawd. mistepresentation or dugess involved. the prenup would
maost hhely be tound o be procedurally fair,

['he enly remaining concern on the issue of the procedural fairness of the antenuptial
agreement would be based onowhat Tony may learn about Robin™s mental capacity. 1f Robin
were, as a result of mental iness. unable to understand or appreciate the terms of the agreement
at the time ol the sigmng. this may be a problem. Ther a court might not swish to favor
entorcement of the agreement. As previously stated however, Tony notes only Robin's odd
behavior in the tast two years. and prior to that there seems no indication that she was sultering
from any iiness, mental or other. that could aftecet her ability o understand or make informed
decisians. So Rohin would be unlikely to prevail with this strategy, Besides. it Robhin alleges that
there reathy were any such illness existing 25 vears ago. there may be grounds upon which Tony
could argue that the marriage was invalid ab ftitio. because Robin lacked the mental capacity to
understand the marital relation and s responsibilities, Thus, it successtul in using Robin’s own
claim. he might have a way to avoid divoree and a court ordered divoree scttlement., adtogether.
In conclusion however. it would appear that unless there is evidence of substantive or procedural
unfairness. Tony must be advised that the prenuptial agreement that he and Robin signed may be
entorced at the time of divoree.

To stum up abb of the issues tor Tony, Twould tell Tony that it he is interested in exiting
his marriage o Robin, divorce and not annulment is the appropriate avenue. because in my
opimion. he is validly married to Robin. Tle can consider filing tor divoree on the fault grounds
of adulterv. desertion or crueity. However. there are weaknesses in the case on all three erounds.
Additionally. Tony needs 1o he concerned that Robin may be suftering from a mental tiness
which has caused her marital misconduet. and if she can prove that. he will remain married to
Robin. even il he wishes to end the marriage by alleging that she is guilty of adultery. desertion
or cruelly. T Tony wishes to go the path of least resistance in ending his marriage to Robin. he
should consider a “no-fault™ divorce. based on irretrievable breakdoswn of the marriage or. based
on irreconcilable differences as his most viable option. He may have to wait to be separated
cither physicatly or constructively trom Robin for a certain statatory period. as required by the
“no-fault’” statute in the state of Lantelme. betore he can file @ complaint or request ahearing tor
divoree. In all events, though, divoree will settle issues relative to the partics custody ol the
minor child. child support. visitation. alimony and property division. However i Tony and
Rohin's prenuptial agreement meets the requirements of substantive and procedural fairmess. he
may be bound by the terms of the prenup on matters of alimony (or spousal support) and property
division. unless the court 1inds it “unconscionable™ or against the equities to enforee the terms of
the apreement 25 vears after the agreement’s execution. Most importantly. | would tell Tomy
tuke ;‘omc time to mull over the discussion we have had. and to decide what exaetly he wants to
do about his relationship with Robin. Despite her conduct. Robin has heen Vom s wite tor 25

vears and he may have deep teelings for her which may prevent him from deciding to divoree her




one day after she leaves him. e may wish to pursue reconciliation. and 1t he does. it would be
my job (o support that objective. Inclosing, T would give Tony my card. and fell him to come
back to see me it and when he has decided upon taking legal action against Robin by filing a
complaint for divorce. Alternatively. he may come again i he needs to engage my services to
defend u complaint for divoree or separate support, filed by Robin. Twould alse be available o
make a referral to o qualitied marriage or famity counselor should Tony tind that helpful. 1
would wish Tony good luck and advise him to take good care of his son in the meantime,




Family Law Midterm Evaluation
Spring 2005

Please consider the problem below and take time to organize a thorough
response to the question. Submit a written, essay-stvle response in no more
than one (1) blue book. Do not submit your outline or organizational notes.

WRITE ONLY YOUR SOCIAL SECURITY NUMBER ON THE BLUE
BOOK TO PRESERVE ANONYMITY OF GRADING.

Problem:

Amita and Philip Ratone were married in the State of Geehan 1in February of 2004, when
Philip was 24 years of age and Anita was 23. The two met at the house party of a mutual {riend.
Philip is the sole beneficiary of a family trust administered through a local bank. He receives an
annual incomc from the trust of $75,000. Anita is a sccond grade teacher. When Philip is 26
vears of age, the principal of the trust will be distributed to him for his own uses. free of all
trusts. The couple still restdes 1n the State of Geehan.

Unbeknownst to Anita, when Philip was 19 vears of age he was diagnosed with paranoid
schizophrenia. Before the age of 20, he had been committed to two psychiatric hospitals in the
State of Wayne. During the second hospitalization he fell in love with a nurse. Upon discharge,
he took up residence with her in the State of Wayne. Philip and the nurse pooled their income to
pay bills and the rent. The nurse referred to herself as “Mrs. Ratone™ for the entirc year that they
resided together. Philip never objected to her using his name. However, one day Philip left the
residence that they shared and ncver returned. Since his discharge from the last hospitalization,
Philip has taken anti-psychotic medication which has controlled his symptoms quite well.

Prior to his marriage to Anita. on his attorney’s advice, Philip insisted that Anita sign a
prenuptial agreement. It was signed one day before the wedding. The wedding was a simple
civil ceremony at city hall. with just Anita’s parents and two witnesses in attendance. The
prenuptial agreement provided., among other things, that in the event of divorce, Anita would be
entitled to a the sum of $2000.00 per month in alimony, payable during her lifetime, a late model
automobile and, if the parties were married longer than five years, the sum of $25,000.00. Anita
was provided with a statement of Philip’s financial position but she declined to consull with an
attorney prior to signing this prenuptial agreement.

As of late. Anita noticed that Philip has been moody and distant. Somctimes he talks to
himself and does not make sense when he talks. She has become frighiened by his behavior and
has moved in with her mother. Anita still goes 1o the marital residence frequently, and she checks
on Philip. Sometimes she stays to make him dinner and she cleans the house. which is often a
horrible mess. Anita has urged Philip to allow her to take him to see a physician. but he has
refused. Recently, Anita intercepled mail intended for Philip from the nurse, and she has learned
all about Philip’s condition and his relationship with the nurse.

When Anita arrives at your law office, how will you advise her as to her rights,
obligations and exposures?




Family Law Midterm - Spring 2005
Inventorv of Issues

Sample Response Outline

[. Preliminary/Role of Counsel
A. Discussion re: goals and interests of the client

B. Introduction of client’s options - annulment, divorce. separation

II. Annulment (define)
A. Ts the marriage valid
1. Define valid marriage
2. Determine what are the impediments to a valid marriage

B. Prior marriage still in effect? (Bigamy?)

1. Depends on whether there is ¢clm between P & N.

a. Is clm recognized in Wayne?
If so will it by recognized in Geehan by full faith and credit?

b. Give definition and elements of valid clm
¢. ldentify facts which iend to indicate there 1s/is not clm, if recognized
n the jurisdiction
d. Conclude

2

. If clm does exits then, is there another theory on which to recognize P’s m to
A7
a. Discuss saving statute in the jurisdiction, putative spouse doctrine,
presumption of validity of 2™ or later marriage
b. Explain application and effect on m between A & P

3. If no clm in the jurisdiction or, if N & P do not have clm. then are A & P m’d?
C. Other reasons for why m. may not be valid. or other possible grounds for annulment
1. Fraud { define, give elements, apply facts and conclude)

2. Mental incapacity {define, explain what needs to be proven to show lack of
mental capacity, apply facts and conclhude)

D. If any reason for annulment exists, discuss defenses to annulment, applicability of
ratification, laches or estoppel.

E. Conclude
1. Asto likelihood that A’s m 1o P can be annulled
2. As to desirability of annulment, notwithstanding annulment possibilitics
I1. Divorce as a possible option if A’s m to P is valid, and A wants to end m by divorce




A. Possible Grounds for Divorce

1. Adultery (define. give elements of proof/rule of law. apply facts and conclude
as to the viability of this ground.)

2. Constructive desertion { define. give elements of proofirule of law, apply facts
and conclude as to the viability of this ground.)

3. Cruelty {define, give clements of proofirule of law, apply facts and conclude
as to the viability of this ground.)

4. Insanity (if a ground for divorce and not only a defense in the State of Geehan)
(define. give elements of prooffrule of law, apply facts and conclude as to the viability of this
ground.)

5. No fault
a. What must be proven 10 succeed on no-fault grounds
b. Explain jurtsdictional differences (e.g. some jurisdictions require a
period of voluntary separation - separate roofs/separate lives
c. . apply facts and conclude as 1o the viability of this ground.

B. Would P. have any defenses 1o fauit ground divorce?

1. Condonation (define, apply facts and conclude as to the applicability of
this defense)

2. Insanity {define. rule of law/test to be applied to prove the detense,
apply facts and conclude as to the Iikelihood of success if P uses this defense)

C. Conclude as 1o best course to pursue if A wants divorce (fault grounds choice or no-
tault ground choice and why} and what A can expect as a result of divorce

D. If divorce is pursued by A. will pre-nup be enforceable?
1. Discuss different jurisdictional standards for enforceability

2. Discuss possible problems w/enforceabitity
a. Lack of counsel, raising issue of whether A made a knowing, informed
walver of rights (apply facts. conclude)
b. Agreement presented one day before wedding raising issue of duress at
time of signing (define duress & rule of law, apply facts, conclude)

3. Discuss what effect a possible chalienge to prenup would have on A’s overall

interests
a. Does she benefit from terms of prenup?




B. If she challenges successfully, will her benefits be likely greater if a
court determines what would be due each party at divorce

V. Separation

A. Does State of Geehan have provisions for a separate support proceeding or divorce
from bed and board?
1. What would be required to prove to succeed in such and action?(living apart,
Justifiable cause for living apart?)
2. What remedies might be available in such an action? (e.g. spousal support?)
3. What would be the impact of a separation on Anita in comparison to divorce
or annulment {This leaves parties still married and is this what she wants?)

V. Conclude as to A’s options and advise as to the best course of action, considering the relative
benefits of each option {from A’s perspective.




Laches:

Ratification:

Alimony:

Have a great holiday break!



Exam Number:

FAMILY LAW - FINAL EXAM

Fall 2009
On-Line and 6:30 Mondays - Condurelli

Directions: Write your exam number on your blue book and on your exam.
Then, read the following problem carefully. Take the time to organize your
answer. Finally, respond in essay form, using only one (1) blue book .

Please write legibly and double space your writing.

Problem 1 (Approx. 2 2 hours) 75% - (limit: one double-spaced blue
book)

Jason is married to Sarah. They were married in the State of Steele five years ago.
However, they have been residing in the State of Rodriguez since January of 2009.

Jason is a physician with a lucrative medical practice. Sarah is a nurse’s aid. The parties
jointly own the marital residence in Rodriguez, which is worth approximately 800K,
acquired mainly from the sale of the parties’ former, jointly-owned home in Steele. That
former home, in Steele, was purchased in 2005 primarily with savings funded by Jason’s
income. The parties also enjoy a lakefront cottage in Rodriguez which Jason inherited
from his grandfather prior to the parties’ marriage. Title to this home is in Jason’s sole
name.

Prior to the parties’ marriage, Jason and Sarah signed a prenuptial agreement which
provided that in the event the parties were to divorce, Jason would be entitled to the
lakefront home and the marital home. Sarah would be given 75K and custody of any
children born of the marriage. Prior to signing the agreement, both parties consulted with
counsel and they exchanged tax returns from the prior year.

In February of 2009, Jason and Sarah welcomed a baby daughter, Amy.

Jason fathered a son during a non-marital affair a few years before the marriage. From the
beginning of the marriage, Jason continued to see the woman with whom he had the
affair, much to Sarah’s dismay. Her name is Lola. On Tuesdays, Jason has dinner with
Lola. They usually go to Morton’s Restaurant. Some nights Jason returns from his
dinners with Lola very late at night. Sarah has asked Jason to stop seeing Lola, but Jason
has refused. He has told Sarah that Lola is his child's mother and he and Lola need to

discuss the child's progress and well-being.

Of late, Sarah has been having more difficulty coping with Jason’s continuing
relationship with Lola. She has been taking Vicodin and Oxycodone. In the last four
months, Sarah’s drug use has cost an average of $250.00 per month. Sarah also has
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missed 25 days of work since August 2009 because she could not get up and out to work
or bring baby Amy to day care.

About 2 months ago, Jason informed Sarah that he rented an apartment in the big city, so
that he could attend a greater number of educational conferences and social networking
events more easily and without a lengthy commute. Since then, Jason has been regularly
leaving for work on Friday morning and not returning to the marital home until Monday
evening after work. Sarah objected to this, but Jason said he had no plans to terminate the
rental. Sarah was now excluded from all of Jason’s professional and social activities and
connections. Moreover, while Jason was at home, he prepared his own food at suppertime
without regard for Sarah or what she had already prepared. One night, while Sarah was
slicing potatoes, she cut her finger, partially severing it. She asked Jason for a ride to the
hospital, because she was feeling faint from the bleeding. He refused and instead
announced that he was taking Amy to visit her brother, James, at Lola’s house. Jason has
continued to pay all household bills and has assisted with Amy’s care when at home.

Sarah has now recovered from the finger incident and her doctor has referred her for
counseling and drug treatment. Today she arrives at your office for a consultation.
Advise Sarah as to her rights, options and reponsibilities.

Problem 2 (Short Answers- Approx. 30 min.) 25%
Directions: Please read the problem below then refer to the instructions

following the text.

Husband & Wife were married in and resided in the State of Vaz for 13 years. One child
was born of the marriage: Christa, age 8. During the marriage, Wife was frequently
terrorized by Husband. On one occasion, he punched her and broke her cheekbone. On
May 3, 2009, H left W note indicating that he had joined the military. When H left home,
W allowed 8 year-old Christa to move in with W’s brother, Dan, so that W could work
and support herself. W formalized this arrangement by assenting to Dan’s legal
guardianship of Christa. Wife visited with Christa and gave money to Dan for Christa’s
care. In August of 2009, W commenced divorce proceedings against H in the State of
Vaz. Meanwhile, in September of 2009, while W’s divorce was still pending in Vaz, H
obtained a divorce from W in Afghanistan. W was aware of H’s attempts to obtain a
divorce abroad and signed papers to indicate her consent thereto. Last month H died.
Benefits are due to Husband’s surviving spouse. Wife wants to obtain those benefits and
she wants to take Christa back to live with her. Dan feels that a return of Christa to W
would not be in Christa’s best interests. W files to terminate Dan’s guardianship and W
files with the military to obtain benefits. While W recently learned that H took another
wife in Afghanistan, she will argue that the Afghan divorce is invalid and that since the
divorce in Paz was never finalized, she is H’s true surviving spouse.

Define the following terms and explain their application, if any, to the fact
pattern above:
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(Please write your answers in the spaces provided on the next pages.)
1. Desertion:

2. Abuse:

3. Doctrine of Comity:

4. Estoppel:

5. Condonation:
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6. Ex-Parte Divorce:

7. Parental Preference Doctrine:

8. Domicile:

9. De Facto Parent:

10. Jurisdiction:

Have a happy holiday!



