Publishing and Entertainment Law
Final Exam
Spring, 19895
Paul W. Auffermann

Flash, a self-employed photojournalist, had taken a set of
photographs of Eurcopean landmarks in 1939 and displayed
prints of the photographs on the wall of his brother’s art
gallery that year. Flash made black and white reproductions
of the photos and sold them as posters in 1345. Copyright
in the posters was registered in 1945 but was not renewed.
Flash executed the following bill of sale in 19546 to
Trooper, who was on his way home from Europe:

“For good and valuable consideration, I transfer to
Trooper the attached photographs and all of my right to
publish the photographs.” (Signed, Flash)

Fiash died in 1965 and left all his estate to Heir. Trooper
left his estate to his son, Vet, when Trooper died in 1980.

Vet used the photographs to make a set of slides. He would
show the slides to veterans in their homes and ask them to
discuss their wartime experisnces assoclated with the
various scenes. Vet would make an audio rscording of his
recollection of the interviews the next day after each
interview.

Vet was recording an audio/video tape monolcgue as zhe
introduction to his slide show. It was 10:30 at night and
the rock group “Dawn’s Early Light” was performing loudly in
a studio next door. Vet asked the group to stop playing
because it was getting late; they rudely refused. 2 city
ordinance prohibited loud noises after 10:00 p.m. Vet went
back to his store and finished recording his tape with ths
band playing in the background. Vet plaved the tape befors
=2acnh glide show.

Tc celebrate the 50th anniversary oI V-2 Day, Vet formed a
vocal group, “The Rockets Red Glaxe”. The group recorded an
album, =z—itled Sea to Shirning Sea, which contained public
domain marches and songs and a work titled Batglin’ Bugles
written by George M. Calhoun. Battlin’ Bug_es was firs:c




published by Calhoun on February 18, 1995 and copyright for
the tape was reglstered on May 15, 199%5. Battlin’ Budgleg
was arranged from sheet music and recorded by “The Rockets
Red Glare” on February 1, 1995.

*The Rockets Red Glare” performed Sea to Shining Sea in the
park behind the store. Each show ended with a two minute
laser light and smoke display which was computer controlled
to insure uniformity of the show. Vet had commissionaed Byte
to write the program for the scftware. Vet provided Byte
with a description of the mood he wanted to create and a
deadline for finishing the software. The entire light show
was videctaped by WZAT TV and shown on the 6:00 p.m. news.
In addition, WZAT played copies of Sea to Shining Sea.

Vet opened a store on May 1, 13895 to sell products,
including the first sales of Sea to Shining Sea,
commemorating WW II. He had a policy of selling the album
for $30 with a 90% refund if the tapes were returned within
15 days. The tapes could also be purchased without the
refund option for $5.

vet had a room in the store where customers could listen to
Sea to Shining Sea before purchasing it. Vet, by mistake,
nanded a customer, Norman Dee, a copy of one of his
interview tapes. Norman Dee listened to album at the store,
realized the mistake, and bought the tape. He sold the tape
to the Daily Blab newspaper which printed excerpts from the
taext.

Vet placed the following newspaper ad:

US wveterans ars invited to bring in novel products
commemorating America‘s contributions to fresdom in
Eurcpe. Top prices paid.

Sketch brought in several hand drawn charcoal sketches he
made of GIs on leave 1n European cities. The pictures wsrs
numcered 1-58 and each was signed by the author.

Vet purchased all che pictures. He used his water cclor kiz
to touch up and brighten pictures 1-50 and =ne mounzed all
the pictures on colored backs, spraved each with a sealer




and framed the pictures. He offered the pictures for sale
in the store.

Dodger, who had avoided military service, submitted a
drawing of a cigarette lighter made from a model of the
Statue of Liberty, the “Liberty Lighter”. The statue’s
crown was replaced by a thumb wheel for activating the
lighter and the torch was replaced by a holder for a wick
and flint to ignite the flame. Vet made several changes to
Dodger’s design to make the lighter easier to cast in
miniature and to sexve as a more efficient fluid holder.
Vet sold the Liberty Lighter without any payment to Dodger.
Dodger, when he saw the lighter on the market, made copies
and sold it himself.

The back of Vets store adjoined a town park where amateur
music groups would often play. Vet used surplus military
microphones to pick up music played by the group “Waves of
Grain” in the park and played it in his store. Sarge aimed
the microphone and installed the equipment in the store.

The music was barely audible in the adjoining stores. Vet’s
business boomed during the “Waves of Grain” concerts.

On weekends, Vet would dress in a fictitious military
uniform as “Sgt. Bivouac Barnes” and perform the songs of an
anti-military rock group, “NonCom Formist”. He would
substitute lyrics which were disparaging of the group’s
volitical views. Sgt. Barnes always wore a straw hat as a
part of his uniform. The hat was made in accordance with
drawings provided by Vet to students majoring in basket
weaving at a Florida university. Vet designed a unique wvent
which he placed in the front of the hat which appeared to be
a military insignia but which also included a pattern of
small openings to ventilate the hat.

A ¢ity ordinance provided:

No public music perZormance Is permitted on citv
property unless a letter from tzne compoger autnhcrizing
such performance is on £iles wich the city.

“NenCem Formist” vowed to take whatever steps were necessary
to enjoiln performances in the park by Vet (as Sgt. Barnes)
and “The Rockets Red Glare”.




Knock-Qff bought copies of the hat from the students and
sold it as the Knock-0ff brand, Sgt. Barnes hat. Knock-0ff
used the promotional line, “Look Like Sgt. Barmes”.

Vet purchased 100 books of sketches of novel aircraft
designs {sketches drawn by Messr. Schmidt) from a close out
wholesaler, Surplus USA, for $10 each. He so0ld each book
for $75 with a coupon for five model building classes. At
no additional charge, Vet provided the supplies and
instructions tc enable purchasers to build models of the
aircraft sketched in the book. The cost of materials for
each course was $35 and his overhead expenses (i.e.
insurance, utilities and permits) for all the classes was
$1,500. The books could be purchased for $25 from any
retall store.

Vet hired Sarge, a retired army wveteran, to stock shelwves in
the store. BSarge, who had served as a perscnal driver for
officers during WW II, told Vet (based on his personal
experience) that the allied generals, Bradley, Eisenhower,
Montgomery and Patton each had his own distinctive
personality and way of solving problems. He explained in
detail many examples of each general’s unique
characteristics.

Inspired by Sarge’s comment, Vet wrote a cartoon series
about conditions of public concern during the period 19%40-
1%545. He called the characters Brad, Ike, Monty, and Patty.
They acted out c¢ivilian issues related te rationing, zair
raids, and sabotage; the “persona” of each character was
bhased upon Sarge’s observations. The setting for the
characters, chosen by Vet, was a residential neighborhood in
Beston, in a multifamily house; the characters “worked” for
the Public Works Administration.

Anzio, a pizza delivery man, found a drafz of the cartoon
series left bv mistake In a storage cabinet whers Vet
csually left money for pilzza deliveries. Anzio resad the

drafit and wrote a play based on the same characzers, only
charging the residential setting to a condominium
devaelopment 1in a 19%0°s Boston suburb and the workplace tCo a
defense conctractor; the highlighted issues were crime, drugs
and unemployment.




In 1218 Kilroy, Vet’'s grandfather, a famous WW I hero, had
written a fictitious account (titled Blue Bivouag) of his
experiences training to be a soldier. Kilroy sold all his
copyright to the work to Pub, a book publisher, in 1928.
Pub licensed Mogul Pictures to do a movie version of the
work. The movie, also named Blue Biwvouac, was released in
1932. Kilroy left his estate to Trooper in 1952.

Now, in 1%95, Vet wants to include much of the material from
Blue Bivouac in an autobiography of hig father's life,
titled Bivouac Blues. Vet 1s being approached for movie
rights by Docudrama, Inc.

Discuss the rights and liabilities of the parties. Include
in your discussion reference to any required ASCAP or Harry
Fox (section 115) licenses.
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RAndover General Hospltal (AGH) has recently retzined your
services, and its General Counsel has described the
following facts to you.

Dr. Benres, a former orthopedic surgeon at AGE, had takern a
set of x-rays of patlents’ bone injuries in 1835 and
displayed the negatives on the wall of the staff roorm wrers
doctors and cther hosplitzl employees would gather to relax
No copyright notices or other indication ¢f ownership was
marked cn the regatives. Doctors were encouraged o

photocopy the negatives, however the negatives were not
otherwise distributed. Dr. Bones sold the x-rays to Docteor
Femur ard executed a written instrument transferring “any

and all of my reproduction rights therein”. Locter Femur
made colorized prints from the xX-rays and sold them as par:

ot a tex:t book on treating bone problems in 1945, Copyright
in the book was registered in 19245 but was not ranewed.

In 1997, Doctor Clavicle used the colorized pr
set of siides. Doctor Reontgen, author of “Radics
Dummiss”, agrproached DocZcor Claviclz and suggest
snould “work together” to produce a seminar cn radiology
practices which would Zntegrate Doctor Clavicle’s slidss and
Joctor Rontgen’s text kook. {Doctors Clavicle ard Rontgen
have no relaticnship with IDG Bocks, publisher of the well
<nown Consumer criented ™ for Dummies” series with cver
IC0C “Dummieg” tlrvles ranging frem “Art Jcor Dummmies” o

“Computer Networkxs feor Dummies”.) r. Clavicle videctaped
the seminar and scld coples of the tape for training doctors
in remcte arsas who could not attend the seminars.

To celebrate the 73th anrniversary of the founding oI AGH,
the hospital organized a vocal group, "“Crash Cart”. The
group reccrded an album, titled Clinical Scare, which
contained re-arrangements cf public demain songs from the
122075 and a work titled “Contusicns” compesed by Nurss
Jones, a member of the group. “Centusions” was recorded by
Nursa Jcnes butb the recording was never distribufed to the
public.

“Crasn Carz” performed Clinical Scare in the park adlac
to the ncspital. The performance ended with a two minu
laser _ight and smcke display whlch was compuIsr CCnIro
o

AGHE had mrissioned Byte to writs Zhe program Zor the
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ACGE provided Byte with a description of the visuszl
it wanted to create and a cdeadline for firnishing the
2lso, Bvie was reguired to subrmit perisdic
reports —o AGH. Clinical Scares and the entire
videotaped by WZAT TV ancd shown cn the 6:00 w,
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BGH cpened a medlcal museun and gift shop. The gif: she
vurchased conies of Clinical Sczare and offered it for sale
for the first time. The gift shop hnad a policy of selling
zhe album for $30C with a 20% refund {I the tapes were
returned within 1% days. The tapes could also e purchased
without the refund optiocon for $5.

25H had a room in tThe shop where customers could listen o
Zlirnical Scare before purchasing iz,

iy

AGH placed the following newspaper ad:

AGHE wishes To acquire novel craft ltems for sale in 1ts

gJift szore. Tap vrices paid.
Sketch brcought 1n several hand drawn charcoal sketches he
rade which commemcrate grezat moments 1n medicire. The
pictures were numpered 1-99 and each was signed by the
autnhor.
ACGE purchased all the pictures. AGH commissicred Splash to
use water colors to touch up and brignten pictures 1-53 and

3

te mounted zll the pichures cn colored backs, sprayed eaczh
with 2 sesaler and Iframed the pictures. AGH cfiered the
pictures for sale iIn the stcre.

2182, 1n raspense to the advertisemenz, Thermo scboitted =z

of igarette lighter macde in the form of a
thermomefer. The bullb shaped end of the thermometer was
replaced yy a thumb wheel for activazing the lighter. BAGH
mace several changes to Thermo’s design <o maxe the lighter
gasler Lo cast in miniature and to serve as a more efficient
flulrd nolder. AGH sold the LlLighter without anvy pavment to
Thermc. Copy Cat, When he saw the lighter (as redesigned bv
2Gd; in the g:ft shov, made copies and scold them.
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Cn weekends, Nurse Critique would cress in hospital scrubks
znd apply make-up To appear as a ficticnal character,
“Doctor Mallon” She would perform songs compesad by the
VCOLULAY YCCX group “Bnalgesia” and substitute lyrics which
ware disparaging of the country’s current health care
ysTem. Nurse Critique always wore a distinctive vest as s
art of her costume, which was orrnately embroidersed wicth
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crartz and graphs depicting the porticns cof the pooulatiosn
wnizh did not recelve adeguats medical services.

video technician, made a reuordﬁ40 of Nurse
s periormances at a local city parx and sold it
under ti1tle “Doctor MalCon Speaxs Cut”.

A city crdinance provided:

No public music perfeormance 1s permitted on clty
procerxty tnless a letter from the composer authorizing
such performance is on file with the city.

AGE used microphones to pick up performances by “Crash Cart”
and Nurse Critigue in the park and plaved them cn surplus
milicary scund ampllfiers and six speakers mcunted in the
walls of the gift shop to attract customers. The shop’s
busiress koonmed during the performances,

Scribe, an author of local nhistory boocks, interviewed
several physiciars whe had pracciced & ACE and heard zheir
anecdozes of events taking glace at the hospizal cver tThe
casT 50 years. The interviews were videotaped by Scribe
iwithcut the kaSL:i,nc’ kncwledge) . Scribe added
background musilc, which he ccmpesed, Lo the tapes. Porticons
cf the Inzerviews were published in his book, “rFifty Years
7 BAGH”. The name and likeness of one of the decctors, Doctor
Alzert Swizzler, was wsed by Scr be in promcticrs Icr the
cook octcr Swizzler was world famous for his work on the
damaging affects of alconcl.

Drama TLs:

[

ecrezly optalned a copy of the taped incterviesws

and created z play based upon the tapes. The play comprised
all criginal dialog but Included all of the incidents
described by the doctors. Drama Tist alsc rearrangsed zhe

music ¢n the tapes and played the taped interviews and re-
ranged music for the audience during intermiszsicons of his

Scripe alsc interviewed pazients leaving AGH and recorded
their comments cn the quality of medical care provided kv
phvsicians at the hospital. On the basis of their
responses, Scrikbe published a directory cof phvs*:iﬁns,
zrrangad by speclalty and a rating of A-F corresponding to
—ne level of satisfaction expressed by the rpatients for ezach
mvslician. Andover Magazine received a copy ¢I the
directory and published an alphabetical directory oI
phyvelicians practicing at AGH.

Ciscuss the rights and iiabilities of the parties.




