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he soft-spoken scholar stood

before the brightest lights of

the nation’s legal community
90 years ago, nﬁ'e“us a radically
diﬁ'erent vision of the Amerijcan jus-
tice system.
. “One might envision by the
year 2000 not simply a courthouse
Jbut a dispute resolution center,
where the grievant would. first be

“ who would then direct him to the
: pracess, or sequence of processes,
. most appropriate to his type of case,”
Professor Frank E.A. Sander of
Harvard Law School told the Pound
Con%=tence, which was called to ad-
dres: pubhc dissatisfaction with
the justice system and chaired b
Chief Justice Warren BL"’—’:"
wenty years later, Sanders
vision for a multidoor comnouse,
for the most part, remains unreal-
ized. But the modern alternative
dispute resolution, or ADR, move-
ment, as it has come to be known, is
well under way, shaping the con-
: tours of justice in the 21st century.
No doubt millions of people
: and businesses have benefited from
simpiar, less stressful modes of dis-
pute resolution. Moreover, ADR is
primed for much greater gmwth as
witnessed by the breathtaking ex- h
pansion of court-related prozrams
the rush of lawyers and nonlawyers
- dlike to mediation training sem1-~

~of busmesses and large law firms to’

But the child born of necessity
still, at best, testering between
dolescence and adulthood. For all
fits potential to reshape the ways .
roblems are  solved, it-still shows.
ark Sld&'r'COEI'ClOIl conflicts, com-
‘ Edtency issues and comrgmermahsm

§ = —that-leaves 6V8H Mmany support-—-
§_Ers privately concerned about the
future course it will take.

i

#sault on juries and the civil justice i
‘ Csystem They charge that its secret,
garco courts dehver a skewed?;*
:brand of justice that fails to provide |
_adEQL te remedies for weaker par-
:Hes such as women and minorities,
.and that it favors parties who gen-
}-erate repeat business and gives the
;POWerrul a way around the law.
z The legal profession has long

+

Richard C. Reuben, a lcwyer,
B e reporter with the ABA Journal.
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{.tions available for

Such questions have led cntlcsm techmques to.dis-
}. to condemn ADR as just another as- ! - putes much earlier

had a strained relationship with

" ADR, and a new ABA Journal poll

confirms a continuing unease with
ADR amid broad support for such
efforts. The poll, 2 random sam-
pling of ABA members, shows an
almost even split on the desirahili-
ty of mandatory ADR programs, the
need for additional procedural safe-
guards, and the ability of lawyers to
manipulate the ADR system.

- channeled through a screening clerk ‘_ence for “mediation over hhczitmn{

‘and arbitration s the dispute reso-
lution method of choice, which is
consistent with other signs media-
tion is gaining ground. Still, only
half of those polled prefer media-
tion to litigation. Remarkably,
more than helf of all respondenis
say they heve not even beep in-
volved in anv ADR hearing during
the past five vears.

“I'm not surpnsed,” says Marc
Galanter, a law professor at the
University of Wisconsin Law School
and an authonty on the court sys-
tem, noting that the reality of ADR
has never matched the hopes of its
boosters. Nor has any other inde-
pendent study been able to verify
the claims of those advocates that it
is usually faster, cheaper and more
satisfying for the parties, than tra-
ditional htlcauon or that'ADR has
materially shrunk state or federal

court dockets.

“It certainly is’ proving no
panacea for problems with the jus-

nars, and the pledge of thousandz‘ i tice system,” Galanter adds. “T would

say its effects have been margin-
al, compared to good court manage-
ment.” ADR’s real impact, Gal-
anter continues,
has been to expand
perceptions of op-

kdlsnute resolution
f-a phenomenon
~he calls “process
pluralism”™—and
to bring resolution

in the process, be-
fore conflict esca-
lates into legal war-
fare.

For lawyers
| though, the growth
" of process plural-

Frank Sander:
Mediation is a
sleeping giant.’

ism figures to change the nature of
their role and possibly even the im-
portance of it, in the event that dis-
pute Tesolution develops as an ad-
junct to the legal system rather
than an integral part.

Arival of Mediation

A fundamental difference be-
tween mediation and binding meth-
ods of dispute resolution is that in
_mediation, the parties decide them-
se[vesjow to-Te30lve their dispute
by talkmrr out their differences,
with tT?‘meBi?tEhTafﬁ gthem-get™
past their “positions” so that their
real interests can be addressed.
Legal rules are relevani but not dis-
positive—just one of many factors
to consider along with feelings and

the imporiancs ofa cc:‘.:muh-_ rela-
tionship betwes

Where thers is 1--L e roorz for
simple, sincere apolog: in litiga-
tion—other than as an adml%,xon to
be used to tactical advantage—such
empathy can be the turning point of
a mediation. In this way, the
promise of medijation is to trans-
form conflict into resolution at its
very core, rather than merely pro-
viding an answer to the superiicial
dispute.

“Mediation is the sleeping giant
of ADR because it is a totally differ-
ent process than trial and arbitra-
tion adjudication,” notes Harvard's
Sander.

For example, where Harvard
Law School’s fictional Professor
Kingfield personified the terror of
legal education, one of the nation’s
leading mediation trainings meets

n {
W
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AUR, IdWYers are suil wary
about the process. A
scientific sample of ABA
members invoived in ADR
hearings the past five years
50WSs:

at a Zen Buddhist monastery in
Northern California, where partici-
pants on a diet of beans, breads and
nuis are encouragsd to n':e early

and meditate with the monks be-
fore their training.
Yet despite its novelty, the

ABA Journeal poll found a prefer-
ence among ABA members for me-

iation over arbitration or tradi-
tonal I?tiwation, v:i:‘:x aw firms

tlon praference 1
courzs have not 2
bitrziion Drogram sin
mediation programs continue to ex-
pand, in a pattern alzo seen
state courts. Even in the securities
industry, dominated by mandatory
and Dmcmc arbitration in rscent
. a blue ribbon tesk force
uonal Association of Se
nme

that medihuon Opl::Dn: t
atly expanded.

Judith Filner, a2 senior lawver
with National Institute for Dispurte
Resolution—which funded many of
the programs implemented in the

1980s, and is now directing much of

its energles into teaching vouth how
to resolve conflicts peacefuilv—says
mediation’s attraction stems from
the public’s “phenomenal dissatis-
faction” with the court system, reg-
ulariv reinforced by such cebacles

& 1 [/ Wdisputes, while 31% prefer &I & [ Wlitigation (4
litigation. When the chaice is litigation
or arbxtratlon 43% prefer litigation and
31% choose arbitration.

1

as the trials of the Menendez broth-
ers and O.J. Simpson.

“The feeling is that there iz no
justice in the courts and that people
can solve their problems bezter
themsalves,” Filner says. “They are

% equal or

less) and 253 say clients find
arbitration more satisfying than
litigation (539 equal or less).’

Negotia,ion Far':ard Negotiz-
tion Project, a_.c: others in the ve
since the Pound Conference conti=-
ues to copfirm that these concer—sz
really do affect clients and their &=-
cisions. The more sophisticated e-

E6CC—2% & %o
'\Esr“;-- P Ao

for something differsne,
tion provides that.”

it is a lot for a time-hon-
ored. rule-bound profession liks lav
. historically preferri:
leave the “touchy-feely stufi” 1o the
socizl workers and therapists.

Bu: ra:earc's by the Staniord
(Urnivers

i) Ce...er on Confiicz and

that people with
being cra
transform

A quick course in mediation advocacy

BY [EONARD L. RISKIN

So the judge handling
vour breach-of-contract action
has ordered it into mediation.
And now you wish you had
attended that CLE program on
alternatve dispute resolution.
Don't panic. You'll do just fine
if you pay artention to these
pointers:

* Know vour
mediartor. Mediaton is
usualiy defined as a procass in
which an impartial third par;,
helps parties resolve a dispute
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or pian a transaczicn by
assisting their negotations.
Approaches, however, can
vary considerabiy.

Most mediztors faciiitate,
but others evaluaiz by making
assessments or predicdons or
by pushing partes o accepra
particular solutior. Similarly,
some mediators tend to define
the scope of th
narrowiy. focusi
{acts and l::Lc
ity moorant inlic

Others give e parties mind if you !
the opportunity to dedne the

scope of the &

they want).

meciation flexd
ng only on the
wotld Be

EGLC".L.EH ad
¢isacdvan

At
mediati

on mere
broadly, to inciude the partes’
underlying L mte:ests (what
they really nesd) along with
their positions (what they say

Many medtdtors tend to
use the same 20proach
rezardless of ite situatons of
the Durtles Butothers are
<iple and 2o whatever wiil
WOrk. Eam acproach has
i3 E: uul.l
zen this In

opgormnity 1o choose a

. \Iatch xour
strategies to the mediator's
approach. For example, & (52
medizior prefers to help tte
pardes define the problem
broadly—to mch_de sav, ta
pnru.:: rciad 3
nesd 10 eacourage your
to raveal his or har re-ﬂ

wisies,

GRAPRIC 3Y JEFF SONSE



rmediation split on gender
lines: 53% of women say
clients prefer it to
litigation while 37% of

use medlatlon and 649
say clients willingly
use arbitration.

procedures 23% of

defense lawyers and 22%
of plaintiff's lawyers say
clients have felt coerced

1 /9apR’
programs should be
encouraged, while 18%

say they should be

men say clients prefer it.

credits the mandatorv medization
programs in many couris for gat-
ing the ball rolling. “The sirongest
indicatar of Whether lawvers are
ikelv to recommend mediation for
a client seems to be whether they
have had a case involving a media-
tion before,” Rogers says, citing a
recent study of Ohio lawyers. “If
theyv had been involved in a media-
tion. they were much mere v'.l.hna
to recommend its use a
Meciation. thoug
found in |1

v

have arp inarm

tion, or will it just co-oot the medi-
afion process? How should an atzor-
nev advise a client in mediation?
Does mediation constituze the prac-
tice of law for purposes of malprac-
t*cn and other professic

the diizerence in orientadon awk-
warg and frustrating,” sax
Friedman. a mediator and tra
in Mill Valley, Calif. “Attorners
customed to seizing power in law
practice must learn to give it away
to the parties in a mediation.” he
* says. “That’s counterintuvitive for
lots of lawyers whose habits are
such that they feel the essence of
being a good lawyer is controlling
their client.”
Despite these concerns, the
leading commercial providerz of

into arbitration.

ADR services, which just five years
ago were touting the virtues of ar-
bitration, see the handwriting on
the wall and are gearing their ser-
vices primanly toward mediation
for now.

Even American
Arbitration Associa-
tion Pre=idept Wil-
liam K. Slate finds
himszelf insi

COH ide
1ts name.

Vaning of Araitration
The very reasons

zle, ané.
the secur
ployment
may well ke contract-

ing: It's a lot like litigation.

COnl“\Ea

In arGitration, 'the parties pre-
sent their cases to a neutral of their
choosing. For larger cases, it iz

discouraged and 28%
take no position.

comnmon to have a panel of three ar-
bitrators. The hearings are infcr-
mal and are not governed by tradi-
tional rules of evidence or civii
procedure; arbitrators do not even

have to consi
making their

lated programs
ing because of the

tor of the merits of your case.
* The mediator is a
resource. Look at the

gnzis and underiving interesis,
not just the legal claims. Als
ce"e'oo options that 1

side. You nesd 1o

them, if vou was

deal that they '\" I:

velop a know how efective vou woulc
®ato be at izl
mto o Keen your chin up.

mediator in two ways. First. as
a wise friend who is trying to
help both sides discover or
develop an agreement that
both would find preferable

to their alternatives. Second,
as an inswument through
which you can affect the other
side’s expectations. Strike a
balance, and don't let overly
adversarial attitudes torpedo
the procass.

e Work with vour
ciient. Before the mediaiion,
make sure that you and your
client understand vour clieat's

THE IMAGE 3ANK/GABRIEL COVIAN

r these interesis zs well
as the interests of the other
side. Be certain your ciient
understands the costs. risks
and benefits of the alternatives
to setiling in the mediadon.*
Make sure your ciient |
understands what to exgect

sadsiy

and how to participate. Usually

client participation wil soeed
up the process and enhanc
:Csiacton. Pregare v
cliznt to mak2 an ope
siziement and 1o resgend 0
likely questions.
* Work with the other

T

listen to you. I_es:n zbout how
they see their case and their
interests.

Feel and express
empathy for their simadon.
Don't threaten or humiliate or
try to defeat them: weat them
as parters in problem-solving
(remembering, however, that
at some point the tvo sides’
interesis may diverge;.

e Use advecacy aids.
Prenars 2xhibirs 2ot other
materiais to nelp vou persuade
the other side of the srengths
of your case, and let them

g0 working as long as the
mediaior se=s hope.

o Take another look at
vour calendar. Find time to
lezrn more about mediation.

Leonard L. Riskin is CA
Leedy Professor and diracior of
tie Cenier jor the Siudy of
Dispute Resoluiion at the
Universicy of Missouri-
Coiumbie Sciool of La'u For

mare g dao; 1C7 op oriscle

-\”r ,7- ¢
‘:er_'.;g.es and Tecnigues:
Grid jor the Perpw:aa, 1

Horv. Neg. L Rev. 7 (1995)
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i g 4 e LUlILElICU
about persconal biases or
qualifications of :
arbitrators or mediators.

constitutional rightsz to a jury trial.
But contractual arbitration gener-
ally does not allow for appeals,
apari from arbitrator biasz or mis-
conduct.

“Arbitration tends to be
the same as litigation, onlv
less,” says James J. Alfini,
dean of the Northern Illi-
nois University Collegze of
Law in DeKalb. It iz most
arcropriate. he acos, w

pariies nesd particuler

coes
Tiake economic senss.
ames F. Henry, p

New York-b

corporate lawvers. 1
law firms and acadsmics
5aVs many com-
: adopted arsitra-
for 2 broac

are backing away from them one
way or another.

“If you were to ask our mem-
berzhip what thev though: of arbi-
tration, pernaps more than 30 per-
cent would want nothing to do with
it because thewv perceive ir—right-

fully or wrongfullv—zs ton expen-

oiaer IaWyClb dUJUUlL
biases and qualifications,
while those in mid-career
are the most concerned
about conflicts of interest.

<

sive, slow and having a lot of the
shortcomings and baggage of litiga-
tion without the benefit of appeal,”
Henrv savs.

One problem is that thereis a

£
S i) LY

One cemputer incusity ccse was in ariifretion fer 7 yeers.

mon law on
lawvers

motions in limine azd

Murrers,
summeary judgment In arbitration.

As a result. whether aroiira-

tion iz fazster and ¢heager than lizi-

2 &y 8V 01
plaintiff's lawyers worry
about biases or qualifica-
tions of arbitrators,
mediators ar other neutrals.

Pradhilliy S idwybls
about neutrals’
conflicts of
interest: 27% v.
20% have
concerns.

gation rezlly hin
and their interest
tration—znd har:
can esczliate ard
length to rival thos

Just

lasted seven vears,
S100 million, anc
severzl of
on—Hr wha: Do
pes &3 a basic con

Svencec Micmo T

R As

of wi Much of T2
tion ence¢ up being
teams cersin i
trator we war g

Asz

scope of t
another i

Mandatory arbitration clauses under fire

Within the field of

of voluntariness and e
propriety of predispute ADR
clauses has led to a virtal
holy war between
management and plaintifs
lawvers.

Emplovment law has
been one of the mos:
significant sectors of ADR
growth. as management
273 have seized ugon
Suprame Couit
acisions uchoiding
mandatory aroitration clauses
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o StamIary grouncs—with
emplovment law, the quesdon  plaintif's lawvers cing foul
“Most emplovment

statutes involve maters of
public policy—decisions by
elected representativesin the
legislature to eliminate -
discrimination,” savs Clil
Palefsky, a plaintif's
employment lawyver with
McGuinn, Hiilsman &
Palersky in San Frazc

chalr of the Nade
Zmplovment Lawrers
Association’s mancatory
arbirration commires.

behind thoee ¢

efiecdvely voiced

[

Courz dect

“When empiovers ara
permimed to compel these
claims to be heard in secret
triounals, with no record of
the proceeding and no
opporwnity for the public or
the media to ses that the
statuie is belng exforced
correcty, every purpose
mtesisbeing  ACLU. NELAand the AB2

Due-Pragess Prolecsls

3 L5 Sucreme
sions in the 1880s
and 'S0s. however, have

r_;'g SRS

(%]
!

SUTLS.

SEl. those rulings
promptad representanves o: 2
number of organizatons—
including the Nztional

Academy of Arbizztors. 2

Lator and Emploviment Law
Section—:0 agre2

“oana men
el s




’ mampulat:on that ‘could
make them as time- .. -. -,
consuming and expensxve
as litigation. -~ &~

he says the arbitration clause con-
ferred limited authority to decide
the dispute, the arbitrator con-
sirued his powers under the clause
to the broadest extent,
even going so far as to
award benefits to Ad-
vanced Micro Devices
that Dunlap contends
could not have been
awarded under the
The Califor-
Court
the
Tower wa

g arblmator
and, deferring to that,
upheld the arbitration
award.

That ruling led the
pariles—in an iron-
visi—to settle in
, in 2 mediation.

Tuday Dunlap savs
the arbitration was “a
very slow, expensive
and unsatisiving pro-
cess,” and says Intel is
one of those companies
that no longer use predispute arbi-
tration clauses, preferring informal
negotiation and mediation instead.

The Intel case is hardly an iso-
lated example of how lawvers’ tac-
tics and other dimensions can dis-
tort the arbitration process—a
concern . acknowledged by more
than a third of the ABA Journal

CODLI‘"C"

-

NG B\ PUdSIUNINY
“for manipulation is

“available, and 10% say
e ~they do not know if it is.

poll respondents. The California Su-
preme Court is considering allega-
tions that a health maintenance
organization dragged out the arbi-

Kimberlez Kovach: “Mediciicn by definition is facilitative.”

trator selection process in a medical
malpractice case until the com-
plainant died. Engalle v. The Per-
manente Medical Group, S04381.
A study of arbitrations involving
the Kaiser Permanente Health
Care Program intreduced into evi-
dence in that case folind that they
typically take nearly 29 months,

.-a FCdouUll 101 Fhololdlive
to ADR, defense,
plaintiff’s and transac-
tional lawyers all say it
is not a concern.

\& & s & 3Imply
do not worry that
less-expensive ADR
procedures wili
reduce their
nractices’ reveanuyes,

from complaint to award, as com-
pared to 13-1¢ months in the roje.
vant trial court

Mediation's Awkward Age

The controversies surroundins
mediation tend to be more sulytle
than those in arbitration becauso it
For n-
the purpose of arbitration iz
o0 than that of moeg:.

is a less formal process.
stance,
clear but lezs 20
ation.

feelings un g
pute. Mediztors who take this m more
therapeutic approach would in a
vorce mediation, for example, tr_.- ta
work through the pearties’ feelings
of anger or resentment or rejeciinn
that led to breakdown of ke
marriage. Then thev can let tha-
cléansing process pave the wav [5r
mutually accentzble terms of prog.
erty settlerment and child custody -
and maybe even reconciliation.
Other mwla:orz, however, 15
this approach is best left to thera-
pists. They say the proper purpuse
of mediation is just to bring the
parties into an amicable accorl—
much like the settlement confi.r.
ences that continue to shage law-
vers' and judgss’ understanding of
mediation. Stiil others contend thar
mediators should provide subjuc:

and JAMS: Either those
brokerages stop handling
cases arising from mandatory
and binding predispute

arbitration agreements don't
allow for full remedies—
including punitive damagss.
reascnable discovers, the

trump one-sided mandatory
arpitraiion clauses (which
assumes courts will permit
AAA standards to pre=mpt

Challenges to Provisions
The courss may soon

provice gmuano= as more

amorneys are bringing chimy

resolution clauses, or NELA's  right to counsel and other the plain language of challenging the validity of

lawyers would boycott those safeguards. contractual arbitration mandztory arbimztion

companies’ arbitrators “We think it's a matter of  clauses). provisions.

whenever possible. fairness, and while this doesn't But the associaton will Palefsky has filed a
JAMS responded by represent a change in our not reject mandatory cases major lawsuit in U.S. District

announcing several “principles  policy, we want to make sure outngnl: taking the position Court at San Fraacisco

of fairness” that clarified its people know what our poicy «  that its new approach makes challenging the constitution-

existing policies in
emplovment arbitration cases.
The organizztion generally
embraces the protocols,
discourages mandatory
arbitration. and states that
JAMS will refuse to accept
mandatory cases if the

Unroe.

rarawal

ABAJ/PETER SRYA

is,” says its president, Jack

Triple A's response has
been more limited. In June It
adopted rules for arhi
Shaala el AV er_lUlQLhAs Ll.:
protocols and providing that
their standards of fairness will

them illegal.

‘ons

President Wilh

the issue moot, and that such
clauses are legal undl the
courts or lezislatures declare

“W2 hope the cours will
give us much more guidance
than we now have,” savs AAA
am K Slate.

ality of mandatory
empioyment ardiradon i (.
securites industry on grounls
of due process. eqLaI
pu\JL cn a.uﬂ u:,nL'LU-jll[“
thial. Dugield v Raberison
SL:HIZCIJ& CD CGJ‘OI(JL E I
To date, most challenyis
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