
RICHARD C. REUBEN had a strained relationship with 
ADR, and a new ABA Journal poll 

T
he soft-spoken scholar sto-od confirms a continuing unease with 
before the brightest lights of ADR amid broad support for such 

. the nation's legal community efforts. The poll, a random sam-
20 yc;ars ago, offering a :radically pling of ABA members, shows an 

i different vision of the American jus- almost even split on the desirabili-

ism figures to change the nature of 
their role and possibly even the im­
parlance of it, in the event that dis­
pute resolution develops as an ad­
junct to the legal system rather 
than an integral part. 

t tice svstem. . . ty of mandatory ADR programs, the Anival of Mediation 
~- "-One might envision by· the need for additional procedural safe- A fundamental difference be­
i.year 2000 not simply a courthouse guards, and the ability oflawyers to tween mediation and binding meth­
;,.but a dispute resolution center, manipulate the ADR system. ads of dispute resolution is that in 
3. where the grievant would first be _ _llutit.Bls.o . .<;.Qnfum.s...a~prefer- _mediation, the parties decide t~;m-
.· channeled through a screening clerk \~ce for mediation over litlgatiY>nr-~l'Y.£5Jl(lw:t'Ql'~ _ 
~- who would then direct him to the anuarbitrafiona:s·tne· di-sputere-s·o- by talking out their differences, 
~- process, or sequence of processes, lution method of choice, which is With tnemealatorlielpmg-them-get -­

most appropriate to his type of case," consistent v.ith other signs media- past their "positions" so that their 
Professor Frank E.A. Sander of tion is gaining ground. Still, only real interests can be addressed. 
Harvard Law School told the Pound half of those polled prefer media- Legal rules are relevant but not dis­
Con5:e:-ence, which was called to ad- tion to li;:igation. Remarkably, positive-just one of many fac:ors 
dre~' public dissatisfac~ion \Vith more than hc.lf of all respondents to consider alons- \Vi~h feelings and 
the j;..::::tice system and c:-:ai:-ed b:: say they b~·.-e not even been in- t2e imporianc::: of a co:-,:inuing rel=.-
Chief Jusi:ice \Varren Bu:-~:::- voh·ed in a::·: _.!,.l)R hearins- dt.:rinz i:ionshin bee• . ...-:=:::::. 1:i::: c2.::ie:o. 

T'.ventv Years late:-. Ec.nde:-"s the pasi: ns;:;yE3IS. - - \v"here the:-:: is li;tl:: roar::: for a 
vision for a multidoor courchou::::, Tm not surprised," says 3Iarc simple, sincere c.polog-y in litiga­
for the most part, remains unreal- Galanter, a la\v professor at the tion--other than as an admission to 
ized. But the modern alternative University of Wisconsin Law School be used to tactical advantage--such 
dispute resolution, or ADR, move- and an authority on the court sys- empathy can be the turn.ing point of 

· ment, as it has come to be known, is tem, noting that the reality of ADR a mediation. In this way, the 
: well under way, shaping the con- has never matched the hopes of its promise of mediation is to trans­
: tours ofjustice in the 21st century. boosters. Nor has any other inde- form conflict into resolution at its 
_ No doubt millions of people pendent study been able to verify very core, rather than merely pro­
. and businesses have benefited from the claims of those advocates that it viding an answer to the supecicial 

simr.ler, less stressful modes of dis- is usually faster, cheaper and more dispute. 
pu_te resolution. Moreover, .A..DR is s~~~sf:yin~ ~or ~he parties,,t~an tra- " 'J\Iediation i_s ~he sleeping ~a.11t 
pnmed for much greater growth, as ditwnallinganon, or thafADR has or .A..DR because 1t 1s a totally diner­
witnessed by the breathtaking ex:.h materially shrunk state or federal ent process than trial and arbitra­
pansion of court-related programs,'\ court dockets. tion adjudication," notes Harvard's 
the rush oflawyers and nonlawyers "It certainly is · proving no Sander. 

: alike to mediation training semi-\ panacea for problems with the jus- For example, where Harvard 
; nars, and the pledge of thousandsj~ tice system," Galanter adds."' would Law School's fictional Professor 
-~- ofbusinesses and large law firms to'' ' say its effects have been margin- Kingfield personified the terror of 
~:;consider ADR options. al, compared to good court manage- legal education, one of the nation's 
ii But the child born of necessity ment." ADR's real impact, Gal- leading mediation trainings meets 
1:; is still, at best, teetering behveen anter continues, 
~~-adolescence and adulthood. For all has been to exuand 
(.; of its potential to reshape the ways . perceptions of op-

problems ' · available for 
dark resolution 

phenomenon 
e calls "process 

pluralism"-and 
course it will take. to bring resolution 

Such questions have led critic;s~: techniques to . dis-
condemn ADR as just another as- i putes much earlier 

on juries and the civil justice I in the process, ·be­
,system. They charge that its secret,J fore conflict escp.­
~kangaroo courts deliver a skewed',1!l: lates into legal war­
~brand of justice that fails to provide"i fare. , 
'a_deqnate remedies for weaker par- ·. For lawyers, 
~ties S'lch as women and minorities~_\ though, the growth 
:and that it favors parties who gen- · of process plural­
:erate repeat business and gives the 

~ P<>werful a way around the law. 
f The legal profession has long 

Richard C. Reuben, a lau·yer, 
a reporter with the ABA Journal. 

Frank Sander: 
lWediation is a 
'sleeping giant.' 
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ADR, lawyers are still war; 
about the process. A 
scientific sample of ABA 
members involved in ADR 
hearings the past five years 
shows: 

i,J J /Qdis-putes, while 31% prefer 
litigation. When the choice is litigation 
or arbitration, 43% prefer litigation and 
31% choose arbitration. 

~ iJ j -~litigation (46% -equal or 
less) and 25% say clients find 
arbitration more satisfying than 
litigation (53% equal or less).· 

at a Zen Buddhist mona.stery in 
Northern California, where partici­
paiJ.ts on a diet ofbeans, breads and 
nuts are encour;:u:red to ri.::e e:rrlv 
and medicate with the morL'-cs be­
fore their training. 

Yet despite- its noveltv, the 
ABA. Journal poll found a prefer­
ence among ABA members for me­
diation over arbitration or tradi­
tional litigation: \,.-i:~ 12.~-'-· n.rm~ 
ex?c.:::ciir:g their r::.eCi2..::or1 pr2.c­
r:ce~ ::--.ore th3.n o.r2i::-::~:c::. 

as the trials of the :Menendez broth­
ers and O.J. Simoson. 

''T.n.e feelimr -is that there i.:: no 
justice~.,.,_ the, co_urts a:r;d that people 
can sotve tne1r proolems be::er 
them.::elves," Filner says. "They are 

Negotiation, the Earvard Negot:::.­
tion Proiect, a.r:C. others in the ve:=:s 
since th~ PounC. Confer-ence cor..:i=.­
ues to c::m5.n:n that these conce::-::.: 
reallv do afec: ciie:cJ.t.S ar:d thei::-- ce­
cisio~s. Th.e more sopl:1isticated :ce-

_J......:.-:ot~er- m2.~~::2:- o~- L~-2 ==C.:a­
r:o:c. p~2fe~ence i~ r2:: :~ r2.2. f2~2!""2.l 
cot:r:s nave not anoutec. a ::::::--,2:2-e ar­
bitration program since 1991.-·.vhile 
mediation program.:: com:i:::n:e to ex­
pand. in a pattern al.so seeCJ. in the 
stare courts. Even in the .::ecurities 
indu.scry, dominated by ma.::cb.tor:; 
ar..ci bindimr arbie·a;:ion in recent: 
vears. a blue ribbon t2..::k force of 
the 0."o.tionnl A.ssoc!::;.rion of .Securi­
tie.s De:=.lers recently recomr:1ended 
th2.t mediation ooc!ons be ::i£r.~.i£i-
co.ntlv exoanded. · -

·-. ----· -----------· -- --·-

: ::..-e :r :-:-.>::!'~ '~::r21 
::_.-; :": s.:::.:: -3.3 

judith Filner, 2. ::enioc- la·.vyer 
\\ith National Institute for Disoure 
Re.:olution-which funded ma~v of 
the programs implemented in -the 
19SOs, and is now directin2" much of 
it.:; energies into teaching }=-omh ho\v 
to resolve conflicts oeacefullv-.:;avs 
mediation's attraction ste~s fro-m 
the public's "phenorner..al dissatis­
faction" \>ith the court sy.s;:e:n, reg­
ul:=.c-:y reinforced by such debacles 

look::12: for sornethin2" diffe:-ent. 
anci meciiation orovides- that.~ 

.Sr:!L it i.:; a lot for a time-l:on­
oreci. rule-bound profe.:;sion li..'--:e iaw 
to t:=.~e. hi.:;;:oric::;.lly preferri::g- to 
lea·.-e ;:~,e "touchy-feely stuff' to the 
soci:=.! ·,vork.ers and the:-.:!nist~. 

diation tech-".i~c:e;; becor::e, ar.::! ::-.e 
more a::~or:-~e:.·:: ::rr~ thei: c!..:e:-. :~ 
leam ac·ot:! c.eCJa::ron. tr'.e :r::.c:·:-= 
that people with prob!em5 a:-e 
being d::--a·.vn to r::eciiation a:::.d ::.:: 

E;.:: re.:;ea:rch bv the St:=.:::~::rd 
(l-ni·:ec-sity) Cen;:er ~n Conflic: 2.:1ci 

trans~or=atiT:e J:a·:r.;er. ... . 
~ 2.!!c:; Roge~s~ 2.. mec!2.::•::: 

sc!lola~ a:: tl:e 0!-!io Sr.::..;:e 1_-?n! ... --=:.=:­
ty Collo:g:; o: b:.v i:;. Colu;-::::.:::. 

A quick course in mediation advocacy 
r?.c~!:::.::r. if you do no c.. yr~::_ 
r::.~y Cc ::Cl:: to r:egoti:1r:: -.,-::-:. 
... ..,~ ... --=~ed ~ertf ... ror ........ c··­
~·'- ~~~'.5" - ': --"- "'" --

BY LEONARD L RISKIN 

So the judge handling 
your breach-of-contract action 
has ordered it into mediation. 
And now you wish you had 
atte:~ded that CLE program on 
alternative disoute resolution. 
Don't panic. You1l do just fine 
if you pay attention to the-::e 
pointers: 

• Know vour 
mediator. Mediation is 
usu:J.iiv defined as a oroces:; in 
whicr( an impartial third parrj 
helps parties resolve a dispute 

or oian a transac:!cn bv 
assisting their negotiauons. 
.Approaches. however, can 
vary considerabiy. 

Most mediators facilitate. 
but others evaluate by making 
assessments or predictions or 
by pushing parties LO accepr a 
particular solution. Sirni!ariy, 
some mediators te~d to define 
the scope of u1e ..-:e~iation 
n<!I7owiy. focusi:::g oniy on the 
facts ar1ci issues :.~::.~ ,,;uuld De 
im.poru:u.1~ in iit:s::.:::~. 

Ou1ers gi·;e t.':e par.ies 
u1e opporrunil:!· to dellile the 
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scooe of t.1e u:edi~tion more 
broadly, to inc!ude the pc.rties' 
underlying ime::est:s (what 
they really need) along >>ith 
their positions (what they say 
they want). 

Many mediators tend to 
use me same a!:oroach 
regardless of tile s:r:uations of 
u1e oarcies. Bu~ others are 
flexfcie and do whateve:: \>iii 
work. Each a;::proach has 
J:GtC!"";.tiai a.d·:z.::ses ar:d 
c!i5aC,:antag~:: k::ep thi::: in 
mind if you ha·:e the 
opporrunity to choose a 

t-:e !'::!~~:-e or t..r1e ~roces3. 
• )latch your 

srrarecies to the mediaror'.s 
approach. For example, iii:..:-: 
mediator prefers to help t!:e 
par1ies define the proble:n 
broadlv-to include. sav. t:...e 
parjci· n:lc.tionshir}.-v'Gt: ~:;. ..... 
ne.:.r! '0 ·n··ou--:rr:.-,-ou.- c::.o_: 

.&. ._y L t:;._,...._ lL...,5~! 1 ---· 

to re,~e::! his or he!" re:1l 
,.1risfle::. 

B~t if your rnediar:or 
!:::;:n~=: ::. ~:=.:-:-G-.\- focus 2.::: 
tf.es ~o pre~~c~ i:O'H a cot::: 
,;.·ould d::c!Ce yot!r c2.se. :.-.-_/.:.:: 
job is cO 1=ersuade the rr:e~!~-



r Mediation Split on gender 
lines: 53% of women say 
clients prefer it to 
litigation while 37% of 
men say clients prefer it. 

I I /O.~ilii~gly 
use mediation and 64% 
say clients willingly 
use arbitration. 

procedures, 23% of 
defense lawyers and 22% 
of plaintiff's lawyers say 
clients have felt coerced 
into arbitration. 

i) J /O'Ao'R'Y 
programs should be 
encouraged, while 18% 
say they should be 
discouraged and 28% 
iake no position. 

credits the mandatorv mediation 
programs in many co;rts for get­
ting the ball rolling. "The strongest 
indicator of ;vhether la·;vvers are 
likelv to recommend mediation for 
a client seems to be ;vhether thev 
have had a case invohimr a media­
tion before," Rogers says, citing a 
recent studv of Ohio lawvers. "If 
the;· had been involved in ~ media­
tic,;:. they •,vere much r..ore v:il!ing 

ADR services, which just five years 
a!2'o \vere toutin£ the virtues of ar­
bitration, see the handv,-riting on 
the ;vall "-''d are g-e3.rin!2' their ::er­
>ices pr:r;::"-'riiy t'Cnvard- mediation 

common to have a panel of three ar­
bitrators. The hearings are infor­
mal and are not !!ovemed bv tr3.cii­
tional rules of -e\idence or en:.: 
procedure; arbitratOrs do not en:~ 

to ,...,.."~.,...,e~d r·r· u-- "~-;~ " ... ~ ... vl.-:·_.~.. ... :..t .::;; :::e~ ---==-:J..-
::,I:=:c::a:-:.on. thou!:!:::.::-:::.::::=::: c:..:e::­

;:'.Jr::: r:o;; found in l.=:.,·. Dc:e:: · ~;::::e 
1:=.•.•:• eve2 h2.ve a place i:: a J::;:C:ia­
tion, or v:ill it just co-op;: tae r::.ecii­
a~ion process? How shoulC. an a;:wr­
nev ad-.,i::e a client in mediation? 
D~es mediation constitc::c:e the orac­
t~ce of l~·.v for purposes ?f malprac-
t"C" "DQ o·hor prof-···,-,,-,,] -·-n ..,- .... , c.J. 1..- .... e=:::;.:.uJ. ... .._ ... ::L..::. ...... -

aaras? 

for now. 
E\-e!l _.l_merican 

Arbitration Associa­
tion Presitient Wil­
liam E. ~l.=.;:e finds 
himseE :~-:-.:ncr 

"T::-iple _l_·~ '~·~;~~sf~ 
1~ r:o: c:-. c.:-ul:T2.-

• 1 • ~. 

r~or_ cr..:::: ·==-- :;!'"IJ""~-;.C.l.!:..g 

v:l12.:e":=:- ~:.::--_:. of dis­
pute re~.J~c:c:ion ser­
vice.s ti:.:: cus;:omer 
\Van;:s." I: mav be 
telling r::-~a: hi~ or­
g3.nizatio:: hc.s eveYJ. 
canside~=~ cho.nging 
its name. 

Waning of Arbitration 
The ·:er-; reasons 

for mec:.=.::"on"::; rise 
also .shec sor::e light 
on v.-hv c:-'=iLr2.-cion­
so fad-ci:::-, a decade 
ago--h::=.s lo::;: ir:: siz­
zle, "-'11C. aOJa:r.: from 
the secu:i;:ies and em­

"E:me:cienced lawYers tr.in£ 
thei:- h::.rrd at medi::nio~ of;:en ·find 
the diffe!"ence in orient2.tion a·sk­
\v::.rd and frustratin!2'." savs Gar-; 
Friedman. a mediato-r a.:::d t::-aine.r 
in ~Iill Valley, Calif. "_.l_nomeys ac­
customed to seizing power in law 
uractice must learn to £i-.:e it a· . ..,·av 
to the parties in a mediation." he 
savs. "That's counterintuitive for 
lots of lav;vers whose habits are 
such that thev feel the essence of 
being a good law·yer is controlling 
their client." 

ploymen:: contexts, . Arbitration is most common in employment-labor disputes. 
mav \Veil Ce COntract­
ing~ It's a lot like litigation. have to consider the law whe::-. 

.,1-· cr t" ;,.. "pri::::"on" Co .. ,...-:--_.c.._ 

Despite these concerns, the 
le2.ding commercial providers of 

b. c_:-::;i;:ration, "the parties pre­
sent thei::- ca::es tO a neutral of their 
choosin.g. 

m:-.'Cln, r:te.. G----:,1 -· t::~ ~ • : 

~ated prograr:;_:: ,;:e~a no;: to?~ ~rr:c:~ 
rng bec2.use or tz:e 5:::2.re cr:c. rec:e:-:::.: 

tor of u1e merits of your ca::e. 
• Tne mediator is a 

resource. Look at the 
mediator in r.vo wavs. First as 
a •,yise friend who is trying to 
help both sides discover or 
develop an agreement that 
both would find preferable 
to their alternatives. Second, 
as an instrument through 
·.vhich you can affect the other 
side's exoectations. Strike a 
bala.r1ce, ·2!!d don't let overiv 
adversarial attitudes torpedo 
tl;.e process. 

• Work \\it:h vour 
ciient. Before the mediation. 
make sure that vou and vour 
client undersrarid your client's 

goais and underiying ~:e:-es~. 
not just the legal c!c..i.r:::: .. ~J::o 
de·re!oo ootions that r.::io;;:::r 
satisi<r"these imeres;:s c.s well 
as the interests of the ou1er 
side. Be certain your ciie:::t 
understands the cos~. risks 
and benefits of the alte:LJ.atives 
to setding in the mediation.· 

Make sure vour c!!e:1t . 
understands what to e:x:e~t 
and how to participate. tsually 
c!ie:::t participation >vill ::;:eed 
up the process and e:::f:a.;-:ce 
satsfaction. Pre~are ::c:.::­
c:!~~t to m:1k~ an o~~:::::g 
sw.tement and to res:cr.d to 
likely questions. · 

• \Vork v.ith the ocher 

side. You need ro ce•;e!oo a 
deal that thev like. I..iste:t. to 
them. ii you \va . .-:t t1e:a to 
liste:1 to vou. Le:::-:1 about how 
they see.their cc.se c.nd their 
interests. 

Feel and e."<oress 
emoathv for theU: situation. 
Don't threaten or humiliate or 
trv to defeat them: treat them 
as par .. ners in probierr.-solving 
(remembering, however. that 
at sorr.e point tf-Je r.vo sides' 
interests may dive:gej. 

• 1." se ad·;cc:H:y aids. 
P;e~~-:. ~::h~b~;:: 2.::C or...~e~ 
r.laten;:us to ne:o ·:Gu oersuade 
the other side o.i ~1e s"rrengths 
oi your ca::e, and let them 

k.-:ow how e::e(::i•;e you wou:c 
be C[~:;I_ 

• Keep your chin up. 
r.=ee~ \vor~r:g as iong as u.~e 
rr.ediaror sees hope. 

• Take another look at 
vour calendar. Find time to 
iem1 more about mediation. 

L2onard L Riskin is C.:L 
Leedj· Professor and director oj 
iize Center for tfze Study of 
Diso!di! Resolution at tJu 
Cnh·ers£r:: ojJI:ssouri­
Cui:tmbia Scizoo[ of La!c. FtJr 
n:ore g;!:·ca:tcz. !~e h£s cr.:cf2 
-)[id:·c.tnr CJr:·(;~::!:c:fOi!5. 
Strc:..:gi<s ant! T<dw£q:to5: .-l. 
Grid jar the Perpie:-::ed.' 1 
liarv. i'ieg. L Re~·. 7 (1996). 
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!Jill ..,.. J ~I..UIII..t=lllt=U 

about personal biases or 
qualifications of 
arbitrators or mediators. 

UIOer li.:!Wyel ::> i.:!UUUl 

biases and qualifications, 
while those in mid-career 
are the most concerned 
about conflicts of interest. 

;J ~ J~IU'1o OT 
plaintiff's lawyers worry 
about biases or qualifica­
tions of arbitrators, 
mediators or other neutrals. 

ptamtm·s lawyers 
about neutrals' 
conflicts of 
interest: 27% v. 
20% have 
concerns. 

constitutional right.:: to a jury trial. 
But contractual arbitration gener­
ally does not allow for appeals, 
auar;: from arbitrator bi2..:: or mis­
conduct. 

sive, ::low and having a lot or tne 
shortcominzs and bm:za£e of litiza­
tion \\ithout the benefit -of appe2J,~ 
Henrv ;:;avs. 

gation re2.lly hi.r1.ges on the par.:i:~ 
and their ir..tere:::;:.:: in beir..g b a::-:0:­
tration-.?...:.ci harci-no.::ed la\';yc:ri::~ 
can e.::calai:e ar~irration co:::;:s 2..::c 

length to rival tho.::e of li;:iprio::. One ·problem is that there is a 
~Arbitration tends to be 

the same as litization. onlv 
le:::.::,~ says Jam~s J .• .Ufini, 
dean of the N orthen Illi­
noi::: liniversitv Colleze of 
L2:.'.· in DeEalb. It: i.:: -:cos: 
2.;:;::-opr:2.te. he 2.C:C.::. \';~e:-.. 
c:-~e ~2.:-::E~ neeC. p2.:-::c:.:~::.:­
c:·:;==~i~-=- i:-_ C.:?c:C.:::§" c. c.:~­
~'..::::,-.~:::.:=:: ::l2..e c.r c::::~·:.::::­
t:2..:~~:-- 1~ or tr:e e::.::c::c:e= cr 
wr:e:!"'. tne ciisume i:: :::b :::;-nall 
tha~ a trial ju::c doe:::il't 
m2.ke economic sen:::e. 

Jarne:: F. Hen:;:-::, pre:::i­
de::lt of the New Yor~:-bc.:::ed 
Ce::1t:er for Public Resources' 
In:::;:i::ute for Di:::m::e Re:::o­
lut:ion, ar, _-l..DR thir,k tar:k 
fo:r cor:Jor:::.te bv;':er;:;. !ar::o:: 
12.•.•: fi~::~;:; and acacie~ic;:;. 

Just ask Tom Dunla::;. 
vice pre:::icient and g:ne::-:=.: 
counsel of the C alifc:-:::::.­
ba.::eci. Ir_:.;:el Corp .. a _::r:~u~.::~­
turer- or computer Cr..l;JS • .r-...:;:; 

~~~~~~~~ r~I~c~o ~~~~~~=s ··'~;~;: 
o·:c:::- :::-.:c:-:;::-:ce.::.::-::- ~:=:::-_-_:::­
g:~,: =·..::-::J:.:::~:=-~; -c:-... = :~: ~ .: ~ =­
p;.:::::- c:-:.:;: :::-..:::.: a ;:::-:::.:.::;:·.::= 
c.r:i::-::.::c:-~ c~2.1J.::e r::::2C ::::: 
ar~i::-s.:ic:-.... The t:<rcc2::.:.::.-.~ 
last:ed ~e.~:~:: year:::.~ c~5: ~=~::~ 
SlOO m1lhor:., anc. 1:-.c:c::::: 

l ~ ... , • -

~e"~;e:2.! f'JU!lC.5 OI C~!!2 :~:-:::...._ 

~~~~~c~~~ ::.~J~ b'~~~ c~~~;~::~ 
~I~~s;.:~J.~/:c~·~;:f.~;:.\12~~~=-~ ~i 
Cc.!.~::-~ 3C:2 ll99~··. 

-~- lot: o~- the ti:::= .=.:-.:.·:. -=:·:-
agrees. E2 s:J.ys m2.::.y com- p2:::s2- C:l=:2 ::.~a::: t:?·:.:::..:.~-:­
panies tl:-,a: adopted 2.::-~it::-a- One computer industry case was in cr-Sitrc:ian fer 7 yecrs. pr:::::e:.:.ri::~ c:sco':e:;:-:: :~ ~e:::=::--

~~~;~:~t~~~:t~. ~~:~:t~c~~: ~ort~~~rs~~~~t.ori~~~ c;~~o1~-~.';:e~~ ~~~~~-~j~1~:x~~~l;.~~:.~~~~:~K:~~ 
way or another. - room to manioulate the s·;;:;;:e:n. of \vitnesses. "'::.I;.:ch of ;:he a:-":i::-~-

~If vou were to a~k our mem- and coun:s ha'/e uoheld the "u:::e of tion enC.eC. up being d.i.::cc':er:: "::: 
be::-:ohio ·\vhat thev thouzh: of arbi- ~ud: olci liti£:J.tion ·favorites a;; de- te:J.m.:: of la·.-:ye:-::: in f::-or..~ a: a:: a:-::­
tr:lcio~1 perhaps ~ore th2.:1 50 per- murre!'~~ mOtions in limine a:1d trator \\·e ·.":e:e ::c.vi.:.""l£" fer.:"! l:e ::c~2=. 
cen: would ·wam notbn.s- to do \':ich ~um:::;.ar:; judg:nent in ar~itntic::. ...l...:: can o~e:-~ be the c:::..::e. ::-.:: 
i: ceca use they perceive i::-right- -~~ a result. ·whether ar~i:::-a- ::cope of :he a:~i::-::rra::·s ;:o·.-.-e:: ._,_.~~ 
f:l!!y or ".vrongfully-a3 too expe!l- tion i5 fc.su:r c:;.d C~e2.pe:- tlJ.a!! lid- a_"lorne:- lEEi.:2. [ 11..:..;.--:!a:J ::2.:-·~. \' . .:-_:_~ 

iVI.andatory arbitration clauses under fire 
\',1c.'iiil G1e field cf 

emoiovment bw. the auesdon 
of .,:oluntariness and me 
propf.erf of predispute .WR 
clauses has led to a virtucl 
hoiv war bet'.veen 
ma.~<Jgement and plaintiffs 
la',\::ers. 

Emplo;.ment Ia'...- has 
bee :I or.e of t..'-.e ;nos~ 
signi.!:cam sec::ors of _1_D R 
gro'.n:'!. as ffi:).IJagement 
!.~7.:.·e~~ h~::e ::e:Ze~ t;;:c~ 

~c~.-~~~i 5upr;~~-Cour: 
c.e-::s;ons upr.otmng 
mar..ciatory ar'hitration clauses 

en SL.Jtl.!rar:.~ grot!~C~-!,\iL~ 
piainti£fs lawyers c:·:ing ioul. 

"Most emoio•:;;:e:1t 
stltutes involve· m~r::.e's of 
public policy-decisions by 
e!ected represenratives ·in the 
legislature to eliminate · 
di5crimination.~ 5u':s Cili:f 
Palefsh.-y, a plainti.f:ts .. 
e!:l~loyiT!e!'!t l2.,.v::e: ·.1il~1 
).lcGuinn. Eiilsmarr .S: 
Palefsl-..-y in S:m f:-;:.r:cisco. and 
:.:~:::.:: nf r.~~ :\::.:.!c·~2I - . . 
i:.rilploymc:::[ L:l"-'·~:.::-s 
. .l..5sociation's mandator:· 
arbitration commi.r.:ee. 
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"1\nen e"'pioye's are 
pe!"IT!irred to compel Li-Jese 
ciaims to be he~d in secret 
tribunals. v.iti-t no record of 
the proceeding a.'ld no 
oppor;:unity for Lhe public or 
the media to see that the 
s~LuLe is belag e:--Jor\:ed 
co:':ec?y, ever-; purpo;:e . 
be!!!.'!(! t.:'lose 5~::utes IS bemg 
e!iec;:ive!y voiced.-

Due Prncess Protccals 
- I ~- - "" :;::':c::;.! ~ .~. :::u~rc:nc 

Court: d.:cision5 in tb.e 1980s 
and '90s. howe•:e:-. have 

·:iJl5~~::.:·: ti:c Ie:;:=i:-c:: cf 

~~~~~~{. ~f~~i'~:~~~e 
;-:g~Ls :=.::d re~edies ::\-8~::.:::: 
to the p~~es are w.~e s~r::.-= ::.~ 
t.:':ose :.v<:.i!able in pt:~i:c 
COUll-5. 

Still. t.:1ose ru!ings h:.·:e 
prompted represenrcrives o::. 
nu.11ber of org-aniz~rions­
;",.Jt:,.;;".,. tJ..,. :'-"::rion.,l 
"""'·\..• ........... !) -: .... ! ~ '"':- .... -... .. 

.~.c:;ae"'Y or Ar::n"tors. :.::.-= 
ACLC. :\EL\ and. t.i:e _l_3_l_ 
i2bor a..'"!d Employ-:::e:It L=·.:.· 
S.:cdon-'-o agree on ce:-..2.:: 
·-=:!~..!::_ ;:-~ce-E:: prc~~c~~5 .. :.!:. 

f~i~t/~~~~fs~:J· ::~~~ ~r~ :_ 
issued ~ ultimatu!'Z"'~ ro .,.J._ !_!.. 



. ·manipulation th~t ·could 
make them as time- . ,. - .. 
consuming and expensive 
as litigation. · · 

. ... --- . ·- -· 

_.·: :',V!!!!!Jf' Jill ; j1 \1!!11"' fJU:::.:::.IUilllY 
- - for manipulation is 

·available, and 10% say 
· • --. t~ey do not know if it is .. 

·a reason ror resistance 
to ADR, defense, 
plaintiff's and transac­
tional lawyers all say it 
is not a concern. 

· ~y /'1\)sir~tply 
do not worry that 
Jess-€xpenslve ADR 
procedures Will 
reduce their 
practices' revanues . 

he savs the arbitration clause con­
ferred limited authoritv to decide 
the dispute, the arbitrator con­
strued his oowers under the clause 
to the broa-dest extent, 
even going so far as to 
award benefits to Ad­
vanced l'vlicro Devices 
that Dunlau contends 
could not have been 
a\varded under the 
con traer. The C alifor­
ma St.:pre:ne Coun: 
~c.:c t::..~ scone of the 

poll respondents. The California Su­
preme Court is considering allega­
tions that a health maintenance 
organization dragged out the arbi-

from complaint to award, as com­
pared to 15-19 months in the re] 2 • 

vant trial co"t!::-c. 

. . . 
2:'::JI::-::. :J: 5 DQ;\·er \V2.::: 

u::; to ,;-"" arbitrator. 
a;_d, defe~ng to that; 
upheld the arbitration 
award. 

That ruling led the 
. . . 

parc1es-m an Iron­
ic t·,vis;:-to settle in 
199-b, in a mediation. 

Mediation's Awkward Age 
The controversies surround ins: 

mediation tend to be more subtlE 
than those in arbitration bec:lu:-;,~ it 
is a less formal process. For in­
stance, the pu..>-pose of arbitration i::: 
clear but le:::.:: .::o th:::.:: that of m.~c::. 
ation. 

E:ome e:·-:;=~~ C.::~~e,.-c :::~~::::­
tion shot::!C. :~c:~:c.::= L2= ~.:::-::e.::· 
O\Vn r""ol•--'c- o"" -:..=- u-obi -~· >- .. 

• • ._._., ..._ ... :- .&. ,'1.·--. - 1. .t;:'_,, L".• 

digging ceep 1.::!~0 tne 1nreres~s a:1C. 

Todc.v Dunlau savs 
the arbit;ation ;~as -;.a 
very slow, expensive 
and un.satisf:;.-ing pro­
ce:::::;," and says Intel is 
one of those companies 

Kimberlee Kovach: "Mediclicn by definition is facilitotive.n 

feelings u;:C.erl:-in¥ the s~~cc: d i.::­
pute. 1\Ieru:::.::ors >vno t~.,:e this IT'.tJre 
therapeutic approach \VO"t!ld in a di­
vorce mediation, for example, tr.· to 
work throt:gh the pariies' feel:-nz:.:: 
of anger or re:::ent:nent or rejcc:ir1r~ 
that led to ti:.e breakciown of Lhe 
marriage. Thea they c.:=.n le:: th2.: 
cleansing process pave the \vny for 
mutually ac::epcable te::-cns of prD;:­
erty settleme:-.~ a:~d child Cl.:Si.od:.-.:._ 
and mavbe e:en reconcili2.tion. 

Other meciarors, howeve::-, ";}·; 
this approach is be:::t lefc to th~r;. 
pists. They say the proper p1.1rp'l."e 
of mediation is just to bring Lhe 
parties into an amicable accord­
much like the settlement conl'•:r­
ences that conti::me to shace !:1·.•.-. 
yers' and judge::' understa!iciing of 
mediation. Still others contend th:1: 

mediators should pro..,ide S"t!bj,~c: 

that no longer use predispute aroi­
tr:J.tion clauses, preferring informal 

1 
negotiation and mediation instead. 

The Intel case is hardlv an iso­
lated ex::.mple of how lav .. jers' tac­
tics and other dimensions can dis­
tort the arbitration process-a 
concern . acknowledged by more 
than a third of the ABA. Journal 

trator selection process iri a medical 
maluractice case until the com­
plainant died. Engalla u. The Per· 
manente Medical Group, S04S8l. 
A studv of arbitrations invohim: 
the Kiiser Permanente Health 
Care Prog:-z.m intrcduced into e'.i­
dence in that case folmd that thev 
typically ta.l.;;e nearly 29 months, 

and JA"\IS: Eicher those 
brokerages stop handling 
cases arising from mandator; 
and binding predispute 
resolution clauses, or NEL'i's 
lawyers would boycott those 
companies' arbitrators 
whenever possible. 

JA!v!S responded by 
announcing several "principles 
of fairness" that clarified its 
existing policies in 
employment arbitration cases. 
The organization generally 
embraces the protocols, 
discoura!Zes mandatorv 
arbitT:Itio-n. ~:d stlres ·that 
JAMS will refuse to accept 
mandatory cases if the 

arbitration agreements don't 
allow for full remedies­
including punitive damages. 
re:J.Sonable discover;, the 
right to counsel and. other 
safeguards. 

''We think it's a matter of 
fairness, and while this doesn't 
represent a change in our • 
policy, we want to make sure' 
people know what our poiiC'J 
is," says its president, Jack 
Unroe. 

Triple A's response has 
been more limited. In ]t:ne it 
adooted rules for arbi<:?.:::ons 
ge::E:~nr embracing u~.~ 
protocols and providing t~::r 
their sr:andards of fairness v.ill 

trumo one-sided mandarorv 
arbirration clauses (·;,·hich · 
assumes courts v.ill oermit 
A1,..:l.. standards to ore-::mot 
the plain language. of -
contractual arbitration 
clauses). 

But the association will 
not reject mandatory cases 
outright. taking the position 
that its new approach makes 
the issue moot, and that such 
clauses are legal until the 
courts or legislatures declare 
them illegaL 

''We r.ope the Cvl!"S w1l\ 
gi~:e us much more 5.!iciance 
th:!.'1 we now have; says A.A.;. 
President \vlll.iam K. Slate. 

Challenges to Provisions 
T.1e cour..s may soon 

provicie g'Jici2.'1Ce, as more 
arror.:e:;s are br:..nging c!aim~ 
chaileng':..ng the validity of 
mandatory arbitration 
provisions. 

Palefskv has filed a 
major lawsuit in U.S. Di::;trkt 
Coun at San Francisco 
challenging the constiturinn­
ality of mandatorf 
empio1menr arbitration in tb~ 
securities industry on grouuds 
of due process. equal 
procec.:::on and .-;g-hc·co-jur;: 
trici. D:(;f:e!d v. RJber.:sun 
Stepiw:s & Co., C-95-DIGS-E:FL 

To date, most challeng,::; 
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