Introduction and Background

Although this is not a course in Constitutional or American history, to understand Constitutional doctrine, to be able to comprehend its interpretation, it is important to have some understanding of the  circumstances in which the document was born, that is, why it says what it says. In turn, in order to understand why the Constitution was written in the manner in which it was, some comprehension is necessary of the document that preceded it, the Articles of Confederation, for the Constitution of 1787 was perhaps as much a reaction to the Articles of Confederation as anything else. The Articles of Confederation  were adopted by Congress in November, 1777, and sent to the 13 states for ratification. The Articles were met with a less than enthusiastic response. The document was ratified by only 10 states by 1778, but by January, 1779, it had been ratified by 12. Maryland was the sole holdout. It was finally ratified by Maryland in 1781. The Articles’ overriding philosophy was that notwithstanding the existence of a union, the states would remain sovereign. Article II, the first Article of substance, read: "Each state retains its sovereignty freedom and independence and every power, jurisdiction, and right, which is not by this Confederation expressly delegated to the United States, in Congress assembled.” The powers of the federal government were few and included the power to declare war, resolve disputes between states, enter into treaties and alliances, regulate the value of currency produced by the federal government or by the  states. Perhaps the document’s greatest weaknesses were that Congress  lacked power to raise revenue or regulate commerce. There was neither a president nor any federal judiciary, except for appellate maritime cases.


As the Articles of Confederation were being formulated, the drafters argued about the relationship between state sovereignty and national power. Delegate Thomas Burke’s solution was ultimately incorporated into Article II, guaranteeing each state continued sovereignty and ensuring each retained all powers not expressly granted to the Congress by the Articles. Thus, any arguments concerning allocation of authority between the federal and state governments were always resolved in favor of the states. Prior to the drafting of the Constitution, Madison wrote an essay detailing what he called “vices” of the then political system under the articles. Among those he identified were expected: encroachment on federal power, problems with compliance with treaties and international law. Some however, might be surprising: Injustice of states’ laws and states encroaching on each others rights.  


A significant and continuing bone of contention was how Congress, which was comprised of representatives of the states, would decide disputes between the states, which Article IX specifically empowered Congress to do.


Efforts to amend the Articles were fruitless, primarily because any amendment required agreement by Congress as well as 100% of the state legislatures. 


In addition to the patent weaknesses of the Articles of Confederation, the uncontrolled growth in power of state legislatures, coupled by the inconsistent, sometimes oppressive or irrational laws these powerful bodies enacted, caused the delegates ultimately to see the necessity of concentrating and increasing power in a central government. Noted Constitutional scholar, Akhil Reed Amar described the Confederation prior to the Philadelphia convention as follows:

By the time of the Philadelphia Convention, the Confederation was in shambles. Various states refused to honor requisitions, flouted official judgments in the very limited category of controversies committed to central courts, enacted laws repudiating earlier treaties entered into by Congress, waged unauthorized local wars against Indian tribes, conducted negotiations with foreign nations independently of Congress, and maintained standing armies without congressional permission--all in clear contravention of the Articles. In short, the 'United States' in 1787 was not much more than the 'United Nations' is in 1987: a mutual treaty conveniently dishonored on all sides. Amar, Akhil Reed, Of Sovereignty and Federalism, 96 Yale L.J. 1425, 1447-8 (June, 1987)(Footnote omitted). 

The Constitutional Convention was convened originally to amend the Articles, and many of the proposals were styled as Amendments to that document. However, it soon became obvious that such amendment would be impossible, so it was scrapped, and several new plans were proposed. Again, a major issue was the allocation of power between state and federal governments. The Federalists, led by Hamilton and Madison, advocated for a strong federal government. The Anti-federalists, led by such agrarian states’-righters as Jefferson, contended that a strong federal government was wholly antithetical to the purpose behind the Revolution. The colonists had just ridden themselves of the tyranny of an oppressive ruler, and now the opposition was threatening to replace the crown with the federal government. 

The proposals, known as “plans”, broke down along these lines: The Randolph or Virginia plan proposed a Legislature with two branches, one elected by popular vote of state residents having reached a certain age, one elected by the lower house from nominations made by the state legislatures. It created a “national Executive,” comprised of one person “to execute the National Laws,” and a “National Judiciary” some of which, along with the Executive would constitute a  Council of revision, with the authority to examine laws passed by the legislature.  The Legislature was a strong one, empowered “to legislate in all cases to which the separate states are incompetent, or in which the harmony of the United States may be interrupted by the exercise of individual legislation.” The National legislature could veto state laws. Each state sent to each branch of the legislature the same number of representatives.  The legislature chose the President and Judges.


Under the New Jersey plan, presented by William Patterson, Congress was essentially the same as that under the Articles, retaining all powers given it under the Articles, but given, in addition the power to tax and the power “to pass Acts for the regulation of Trade and Commerce.” The Legislature was unicameral, in which all states were represented equally. Congress elected a Federal Executive, a position which had the potential to be comprised of more than one person, and the Executive in turn would appoint the judges. Executives could serve only one term, and were subject to recall on request of governors. 

Ultimately, Connecticut’s compromise was adopted--it is today’s structure, except that at the time of its adoption, the Constitution provided that state legislatures would elect the Senators. Direct popular election of Senators did not come until the 17th Amendment, ratified in 1913.  

Justice O’Connor, in New York v. United States, described the genesis of the Constitution thusly:

The [constitutional] Convention generated a great number of proposals for the structure of the new Government, but two quickly took center stage.  Under the Virginia Plan, as first introduced by Edmund Randolph, Congress would exercise legislative authority directly upon individuals, without employing the States as intermediaries.  1 Records of the Federal Convention of 1787, p. 21 (M. Farrand ed. 1911).  Under the New Jersey Plan, as first introduced by William Paterson, Congress would continue to require the approval of the States before legislating, as it had under the Articles of Confederation.  1 id., at 243- 244.  These two plans underwent various revisions as the Convention progressed, but they remained the two primary options discussed by the delegates.  One frequently expressed objection to the New Jersey Plan was that it might require the Federal Government to coerce the States into implementing legislation.  As Randolph explained the distinction, "[t]he true question is whether we shall adhere to the federal plan [i.e., the New Jersey Plan], or introduce the national plan.  The insufficiency of the former has been fully displayed.... There are but two modes, by which the end of a Gen[eral] Gov[ernment] can be attained:  the 1st is by coercion as proposed by Mr. P[aterson's] plan[, the 2nd] by real legislation as prop[osed] by the other plan.  Coercion [is] impracticable, expensive, cruel to individuals....  We must resort therefore to a national Legislation over individuals."  1 id., at 255-256 (emphasis in original).  Madison echoed this view:  "The practicability of making laws, with coercive sanctions, for the States as political bodies, had been exploded on all hands."  2 id., at 9.

 Under one preliminary draft of what would become the New Jersey Plan, state governments would occupy a position relative to Congress similar to that contemplated by the Act at issue in these cases:  "[T]he laws of the United States ought, as far as may be consistent with the common interests of the Union, to be carried into execution by the judiciary and executive officers of the respective states, wherein the execution thereof is required."  3 id., at 616.  This idea apparently never even progressed so far as to be debated by the delegates, as contemporary accounts of the Convention do not mention any such discussion.  The delegates' many descriptions of the Virginia and New Jersey Plans speak only in general terms about whether Congress was to derive its authority from the people or from the States, and whether it was to issue directives to individuals or to States.  See 1 id., at 260-280.

In the end, the Convention opted for a Constitution in which Congress would exercise its legislative authority directly over individuals rather than over States;  for a variety of reasons, it rejected the New Jersey Plan in favor of the Virginia Plan.  1 id., at 313.  This choice was made clear to the subsequent state ratifying conventions.  Oliver Ellsworth, a member of the Connecticut delegation in Philadelphia, explained the distinction to his State's convention:  "This Constitution does not attempt to coerce sovereign bodies, states, in their political capacity....  But this legal coercion singles out the ... individual."  2 J. Elliot, Debates on the Federal Constitution 197 (2d ed. 1863).  Charles Pinckney, another delegate at the Constitutional Convention, emphasized to the South Carolina House of Representatives that in Philadelphia "the necessity of having a government which should at once operate upon the people, and not upon the states, was conceived to be indispensable by every delegation present."  4 id., at 256.  Rufus King, one of Massachusetts' delegates, returned home to support ratification by recalling the Commonwealth's unhappy experience under the Articles of Confederation and arguing:  "Laws, to be effective, therefore, must not be laid on states, but upon individuals."  2 id., at 56.  At New York's convention, Hamilton (another delegate in Philadelphia) exclaimed:  "But can we believe that one state will ever suffer itself to be used as an instrument of coercion?  The thing is a dream;  it is impossible.  Then we are brought to this dilemma--either a federal standing army is to enforce the requisitions, or the federal treasury is left without supplies, and the government without support.  What, sir, is the cure for this great evil? Nothing, but to enable the national laws to operate on individuals, in the same manner as those of the states do."  2 id., at 233.  At North Carolina's convention, Samuel Spencer recognized that "all the laws of the Confederation were binding on the states in their political capacities, ... but now the thing is entirely different.  The laws of Congress will be binding on individuals." 4 id., at 153. New York v. United States, 505 U.S. 144, 164-166 (1992).

The Constitution as ratified established three branches– the executive, legislative and judicial branch. The Tenth Amendment echoed Article Two of the Articles of Confederation, but its potential influence was countered by including a clause granting Congress authority to make all laws necessary and proper to effectuate its powers. The Constitution can therefore be characterized as a document reflecting the allocation of rights and powers between and among three critical entities: the people, the states and the federal government.
It is generally accepted that the Federalists, led by Madison, Hamilton and Jay, were victorious, and the structure of our government is closer to that envisioned by those men than by the anti-federalists. The Federalist Papers, a collection of  essays written by these men, is routinely relied on to explain the intent of the framers. Positions of the opponents such as Patrick Henry, Richard Henry Lee (both southerners) and George Clinton (of New York) are memorialized in the so-called Anti-federalist Papers, a group of essays and letters assailing the breadth of power accorded the new federal government by the proposed Constitution.


The ratification of the Constitution did not arrest or even abate the battle between Federalists and Republicans. In 1798, following the notorious “XYZ Affair,” the Federalist- dominated Congress passed the Alien and Sedition Acts. (This embarrassing episode was named for the three French ambassadors who were said to have attempted to extort money from then President John Adams as compensation for what France perceived as insults by the United States – and as payment for entering into a peace treaty.  France was also unhappy that the United States had ratified the pro-Great Britain Jay Treaty, when France was at war with England).The Alien and Sedition laws, along with two other statutes enacted by Congress, stifled political dissent and penalized non-citizens by permitting the President to summarily deport aliens. One of the favorite targets of political criticism was U.S. foreign policy,  especially that toward France.  Federalists, particularly High Federalists, strongly favored alliances with Great Britain, while Republicans, such as Jefferson and Madison, preferred forging relations with France.  In practice,  many individuals were convicted and incarcerated in Federal Court under the Alien and Sedition laws for making statements we would consider  today to be nothing more than a lukewarm exercise of First Amendment Rights, but not before the laws were repealed in a fury of public protest. 


 Jefferson’s allegiance to France and his disdain for federal censorship had gone so far as to call for states to refuse to follow the Alien and Sedition Acts, and declare them unconstitutional, for he claimed that because the Constitution was derived from the states, each state retained the right to judge for itself whether a Congressional Law was unconstitutional. 


When John Marshall, a Federalist and Secretary of State in Adams’ cabinet, took office as Chief Justice of the Supreme Court in February, 1801, Adams was about to be replaced as President by Republican Thomas Jefferson. Jefferson had just been declared President over Aaron Burr, who, though he had run as Vice President, received the same number of electoral votes as Jefferson. Under the Constitution, Burr, who was ultimately tried for treason, could have been declared President if he had won the “run-off” election in the House of Representatives. He did not.


Jefferson feared and distrusted Marshall; Marshall disliked Jefferson, and objected to the latter’s foreign policy, which included striking peace with France. The mutual animosity bloomed and grew because  Marshall was  an active Federalist (which was more a philosophy than a “political party” as we know them today), whereas the new President was an ardent Republican.  The rancor lingered notwithstanding the fact that Marshall was hardly the most zealous Federalist at the turn of the century. In fact, he frequently took moderate positions contrary to High Federalists such as Alexander Hamilton, who desired that power reside almost exclusively in the Federal government, with little remaining in the states. In addition, Marshall had clearly and strongly favored Burr over Jefferson in the run off election for President in 1800, despite fellow Federalist Hamilton’s strong criticism of Burr.      


The new Chief Justice had recently been a player in the midst of a firestorm of political discord. The Federal Judiciary in 1801 was hardly the model of the fledgling National government: Supreme Court Justices were also circuit judges, frequently presiding over trials in the various states.  Not infrequently they would then be called upon to sit in an appellate role reviewing cases on which they or a colleague had presided. In 1801, Federalist dominated Congress enacted legislation which restructured the federal judiciary, increased  the number of judges and their power.   
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