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MASSACHUSETTS SCHOOL OF LAW at ANDOVER


SYLLABUS for CONSTITUTIONAL LAW – Fall 2010
Professors Peter M. Malaguti and Maxine Winig
Instructor:
Professor Peter M. Malaguti

Professor Maxine Winig
Email: malaguti@mslaw.edu 

Email: maxinewinig@verizon.net 
Phone: 978.681.0800 ext. 116 
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 SHAPE  \* MERGEFORMAT 
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	Week
	Chapter/Section
	Pages

	Week One

Monday, August 23
Thursday, August 26
	Introduction to course and discussion of class expectations.
     We will discuss in class:
1. What three branches of the federal Government are established by the  

     Constitution? 
2. Where does each branch get its  
      Constitutional authority?
3. What limits, if any, does the  

     Constitution impose on the
     exercise of such authority?
       We will also discuss Constitutional   

       Interpretation and take a quiz on your   

       Knowledge of the Constitution.

---------------

Chapter 1:  The Federal Judicial Power   

The Authority For Judicial Review : Marbury; Martin
Please come to class prepared to discuss:
1. What is a writ of mandamus? What is its relevance to Marbury?

2. What is original jurisdiction? Appellate jurisdiction? What is their significance to Marbury?
3. What is a “political question?” What is its significance to Marbury?
     Mini-Lecture: Article III and 

     Article I Courts; Limits On The 
     Federal Judiciary (Interpretive 
     limits, Congressional Limits
     & Advisory Opinions): Heller (Note: We
     will discuss the new Supreme Court case
     on the 2nd Amendment – McDonald v. 
     City of Chicago – when we get to the 

     topic of “incorporation.” 
Please come to class prepared to discuss “originalist” and “non-originalist” interpretations of the 2d Amendment.


	xli-lvii
1-11

11-13; 13-35


	Week Two

Monday, August 30
Thursday, September 2
	The Exceptions and Regulations Clause (Congress’ authority to limit Supreme Court appellate jurisdiction): McCardle; Klein; Notes on Klein
Please come to class prepared to discuss just how far Congress can go in limiting appellate jurisdiction, e.g., can Congress expressly limit appellate jurisdiction by subject (abortion, etc.); can Congress “overrule” Supreme Court decisions by statute (Robertson, Ledbetter) 

     Mini-Lectures: Appeals to the 

     Supreme Court; Jurisdiction of 

     Lower Courts; Justiciability Limits 
     (Advisory Opinions, Standing, Ripeness, 
     Mootness & the Political Question 
     Doctrine)
Please come to class prepared to discuss:

1. What is intended by the “case or controvers[y]” requirement in Article III?
2. What function does a court accomplish by imposing justiciability limits?

3. Does it make sense for courts to police themselves?

     Advisory Opinions: Opinion of the  

     Justices; Hayburn’s Case; Plaut;

     Notes on Advisory Opinions 

     (Wallace)
             Please come to class prepared to discuss:
1. What’s so bad about advisory opinions?

2. Won’t advisory opinions make government more efficient?

3. Fundamentally, what is different between the judicial branch and the other two branches of government?

     Standing

          Constitutional Standing (Injury,  

          Causation & Redressibility): 

          Allen; Mass. v. EPA; Notes on 

          Constitutional Standing 

          Requirements (Lyons; Lujan 

          Hays; Akins; Linda R.; Warth; Simon;
          Duke Power)
     Please come to class prepared to discuss:

1. Why are the “conservative” and “liberal” justices so split on standing when the matter seems to involve the application of a simple test?

2. Which set of the justices do you believe has it right?

---------------

          Prudential Standing:  

          Singleton; Barrows; Craig; 

          Gilmore; Elk Grove; 

          Richardson; Flast; Hein 

     Please come to class prepared to discuss:
1. What’s so bad about allowing taxpayers to have standing merely because of their status as taxpayers?

2. Has the Court gone too far in allowing representative standing?  Why shouldn’t people be required to represent themselves?
     Ripeness:  Poe, Abbott, Mitchell,
     Boyd,  RR Reorg. Act Cases, 
     MacMullen

     Please come to class prepared to discuss 

     whether there is in overlap between standing 

     and ripeness.

     Mootness: Moore, Roe, DeFunis, 
     Laidlaw, Geraghty 
	34-40

40-45

45-68
68-92

92-97

97-102

	September 6 – Labor Day


	No Class
	---

	Week Three

Thursday, September 9

	The Political Question Doctrine: 

     Powell,  Goldwater, Nixon
Please come to class prepared to discuss:

1. What function does a court accomplish by enforcing the political question doctrine?

2. Does it make sense for courts to police themselves?

3. Consider how a “strict constructionist,” as opposed to an “activist,” jurist would impose the political question doctrine.

     Mini-Lecture: The Adequate and
     Independent State Grounds 
     Doctrine

Chapter 2: The Federal Legislative Power
     Introduction: Congress and the 

     States: McCulloch 

Please come to class prepared to discuss separation of power and the “necessary and proper” clause

Handout: U.S. v. Comstock (Supreme Court 2010)

     The Commerce Power
          The Initial Era: Gibbons, 
          Houston
Please come to class prepared to discuss:
1) The difference between inter-state and intra-state commerce;
2) The relationship between in-state activities and interstate commerce. 
	103-104 (skip Baker & Vieth); 116- 125

127-141

141-142

142-145; 149-151

	Week Four

Monday, September 13
Thursday, September 16
	          Does the Tenth Amendment 

          Limit Congressional Powers?: 

          Hamer, Ames

       Please come to class prepared to 
       Discuss whether disfavored local 
       activities constitute interstate 
       commerce.

          1937-1990s: Broad Federal   

          Commerce Power: Jones & 
          Laughlin  Steel Corp.; Darby;
          Wickard
---------------

Meaning of “Commerce Among the

     States:” Heart of Atlanta; 

     Katzenbach; Hodel; Perez

     The Tenth Amendment Between 

     1937 and the 1990s: Garcia 

Please come to class prepared to discuss:

1) The meaning of the 10th Amendment;

2) The balance between the federal commerce power and the 10th Amendment.
     The Narrowing of the Commerce 

     Power and Revival of the Tenth 

     Amendment as a Constraint on

     Congress: Lopez; Morrison; Raich;

     Printz
       Please come to class prepared to 
       discuss whether the Lopez, Morrison 

       and Raich cases can be reconciled.  


	154-159

159-168

168-174

174-175; (skip National League of Cities); 178-183

183-203; (skip Pierce); 205-236 (skip Reno)

	Week Five
Monday, September 20
Thursday, September 23
	Taxing and Spending Power:

     Butler,  Steward Machine, Sabri, 

     Dole

       Please come to class prepared to 
       discuss whether the Supreme Court’s

       lax approach has created a de facto 

       “federal police power.”
     Congress’s Power Under the Post-
     Civil War Amendments: Civil 

     Rights Cases and other 

     introductory material, Morrison, 

     Katzenbach, Flores 

       Please come to class prepared to discuss the 

       benefits and detriments of applying the post-

       Civil War Amendments to private conduct.
     Congress’s Power To Authorize 
     Suits Against State Government  --

     Eleventh Amendment Immunity

---------------

The Basic Rule – Congressional

          Authorization of Suits 
          Permitted: Bitzer, Union Gas, 
          Seminole Tribe
          Cases Denying Congressional 
          Authority: Florida Prepaid, 
          Kimel, Garrett
       Please come to class prepared to 
       discuss whether a strict approach to 

       immunity waivers properly serves 

       our system of federalism.
          Cases Involving Heightened 
          Scrutiny: Hibbs, Lane, U.S. v. 

          Georgia

          Suits in State Courts: Alden

	238-248

248-264

264-266

266-273

273-289
289-303

303-315



	Week Six

Monday, September 27
Thursday, September 30
	Chapter 2: The Federal Legislative Power
     Mini-Lecture: The Executive
     Powers Enumerated Under Article 
     II of the Constitution
     Mini-Lecture: The So-Called “Take

     Care” Clause of Article II, § 3 

     (Also, So-Called “Signing 

     Statements” and habeas corpus)

     Inherent Presidential Power:

     Youngstown Sheet & Tube (The 
     Steel Seizure Cases) 
     Executive Privilege: U.S. v. Nixon, 

     Cheney v. Dist. Ct.

       Please come to class prepared to 

       discuss some of the other privileges

       you have studied, e.g., marital 

       privilege, attorney-client privilege, 

       doctor patient privilege, and 

       whether it makes sense for the 

       President to have an analogous 

       privilege from disclosing 

       allegedly-confidential 

       communications
     The Authority of Congress To 
     Increase Executive Power: Clinton
      v. NY
---------------

The Constitutional Problems Of 
     The Administrative State
          The Non-Delegation Doctrine 

          and Its Demise: Schechter 

          Poultry, Panama  Refining,

           Whitman

       Please come to class prepared to 

       discuss how the different theories of 

       constitutional interpretation play in 

       regard to the non-delegation 

       doctrine.  Do originalists and non-

       originalists see it differently? Should

       they?
          The Legislative Veto and Its 

          Demise: Chadha
          Checking Administratve Power

               The Appointment and

               Removal Powers: Morrison 

               v. Olson, Myers, 

               Humphrey’s Executor, 

               Wiener,  Bowsher, Morrison

               Redux 

Handout: Free Enterprise Fund v. Public Co. Acc’ntg. Oversight Bd. (Supreme Ct. 2010)
     Separation of Powers and Foreign

     Policy

          Are Foreign Policy and 

          Domestic Affairs Different?: 

          Curtiss-Wright, Notes on

          Curtiss-Wright
          Treaties and Executive 

          Agreements:  Dames & Moore
       Please come to class prepared to discuss:

1. Whether the President should essentially be given unilateral power to make treaties and deal with foreign countries.

2. Whether there should be some limits on the President’s power to issue Executive Agreements.
	317-327

327-334

334-340

340-341

341-347

347-355

355-369

369-370

370-373

373-377

	Week Seven

Monday, October 4
Thursday, October 7

	War Powers: War Powers

          Resolution 
          Presidential Power and the War

          on Terrorism: Hamdi, 

          Boumediene; Ex Parte Quirin; 

          Hamdan

       Please come to class prepared to 

       discuss the concept of the “unitary 

       executive” and whether it makes 

       sense for Presidents to exercise 

       enhanced power in times of war or 

       extended threat of terrorism
---------------

Checks on the President
          Suing and Prosecuting the 

          President: Nixon v. Fitzgerald; 

          Clinton v. Jones

          Impeachment

Chapter 4: Limits on State Regulatory and Taxing Power
     Preemption of State and Local 

     Laws

          Mini-Lecture: The Supremacy 

          Clause

          Express Preemption: Lorillard
          Implied Preemption

               Conflict Preemption: Florida 

               Lime
               Impeding Federal Objective:

               Pacific Gas & Electric

               Occupying the Field: Hines

       Please come to class prepared to 

       discuss what role the doctrine of 

       preemption plays in our system of 

       federalism.

	377-381

381-420
420-427

427-431

433-434

434-442

443-444

444-448

448-450



	October 11 – Columbus Day
	No Class
	---


	Week Eight

Thursday, October 14

	     The Dormant Commerce Clause: 

     H.P.  Hood; Notes following H.P. 

     Hood; Barnwell Bros.; Southern

     Pacific; Philadelphia v. New Jersey, C &
     A Carbone; United  Haulers Ass’n., Inc. 
     v. Oneida-Herkimer Solid Waste;    

     Hughes,  Hunt; West Lynn Creamery; 
     Clover Leaf  Creamery; Maine v. Taylor;

     Pike; Kassel

       Please read the note about the 

       approach of Justices Rehnquist,

       Scalia and Thomas to the

       Dormant/Negative Commerce 

       Clause on page 463 and come to class 
       prepared to discuss whether you agree with 
       them.

          Exceptions to the Dormant
          Commerce Clause
               Congressional Approval: 

               Western & Southern Life 

               Ins.

               Market Participant 

               Exception: Reeves; White;

               South-Central Timber

     The Privileges & Immunities 
     Clause of Article IV, § 2: Toomer; 

     United Building; Baldwin; Piper

       Please come to class prepared to 

       discuss the methodology of handling 

       dormant commerce clause/privileges

        and immunities claims
	450-456; (skip pre-1938, at pp. 456-459); 459-482; (skip Exxon); 485-489; (skip Dean Milk); 490-501

501-503

503-509

509-521



	Week Nine
Monday, October 18
Thursday, October 21

	Chapter 5: The Structure of the Constitution’s Protection of Civil Rights and Civil Liberties
     Introduction

     Application of Bill of Rights to the 

     States: Duncan

Handout: McDonald v. City of Chicago (U.S. Supreme Court 2010)
    Application of the Bill of Rights to 

     Private Conduct (State Action)
       Please come to class prepared to 

       discuss the concept of a “slippery 

       slope” and whether it applies at all to

       the state action doctrine

          The Requirement for State 

          Action: The Civil Rights Cases

               Exceptions to the State 

               Action Doctrine

                    The Public Functions 

                    Exception: Marsh; 

                    Jackson; Terry; Evans; 

                    Hudgens

                    The Entanglement 

                    Exception: Shelly; Lugar;

                    Edmonson; Burton; 

                    Moose Lodge; Norwood;

                    Rendell-  Baker; Blum;

                    Reitman; Brentwood 

                    Academy

       Please come to class prepared to 

       discuss whether a coherent 

       methodology can be extracted from 

       these cases

---------------

Chapter 6: Economic Liberties
     Introduction
     Economic Substantive Due Process
          Introduction & Early History: 

          Lochner; Adkins; Nebbia

          Economic Substantive Due 

          Process Since 1937; West Coast

          Hotel; Carolene; Williamson

          Rebirth of Economic Due 

          Process?: Gore; State Farm; 

          Philip Morris

       Please come to class prepared to 

       discuss whether it is fair and proper 

       to employ the due process clause to 

       cap legislatively-imposed punitive

       damages.  Doesn’t this constitute an

       intrusion into the balance of

       economic federalism comfortably in 

       place since West Coast Hotel in

       1937?
     The Contracts Clause: Blaisdell; 

     Energy  Reserves Group; 

     Spannaus; U.S. v. N.J
	523-524

Skim through pages 524-534; 534-536  (skip pages 536-543); 543-548

548-552

552-553

553-562; (skip Amalgamated Food & Lloyd Corp.); 566-567

567-599

601-603

603-607; (skip Allgeyer); 608-614; (skip Coppage, Muller); 618-620; (skip Weaver); 621-623

623-630

631-647

647-663

	Week Ten

Monday, October 25
Thursday, October 28
	The Takings Clause: Loretto; Penn. 

     Central; Lucas; Dolan; Palazzolo; 

     Tahoe- Sierra; Midkiff; Kelo; 

     Brown

---------------

Please note that, at this point, we are skipping ahead in the casebook.
Chapter 9: First Amendment Freedom of Expression
     Introduction

     Free Speech Methodology

          The Distinction Between 

          Content-Based and Content-

          Neutral Laws: Turner 

          Broadcasting; Boos;

          Republican Party; City of    

          Renton;  Finley
          Vagueness & Overbreadth

          Prior Restraints: Near, New 

          York Times; Alexander; 

          Watchtower Bible; Thomas; Z.L.

          Gifts
	663-668; (skip Penn Coal Co. v. Mahon, Miller v. Schoene); 671-715
1205-1213

1214-1240; (skip U.S. v. Amer. Lib. Ass’n.)

1247-1254

1254-1268; (skip Nebraska Press); 1273-1291


	Week Eleven

Monday, November 1
Thursday, November 5

	What Is an Infringement of 
          Freedom of Speech?
               Compelled Speech: Barnette; 

               Rumsfield v. Forum for 

               Academic & Institutional

               Rights, Inc.

Please come to class prepared to 

       discuss whether some of the 

       Supreme court’s interpretations of 

       the 1st  Amendment foster un-

       American activity
               Unconstitutional Conditions:

               Rust; Velazquez

     Unprotected and Less Protected 

     Speech

          Incitement/Clear and Present 

          Danger: Schenck; Frohwerk; 

          Brandenburg
---------------

          Fighting Words and Racist 
          Speech: Chaplinsky; Gooding;

          R.A.V.;  Beauharnais; Black

          Sexually-Oriented Speech

               Obscenity: Roth; Paris Adult 

               Theatre; Miller; Ferber; 

               Ashcroft
	1291-1294

1294-1302; (skip McIntyre)

1307-1321

1321-1322

1322-1330; (skip Gitlow, Whitney, Dennis); 1342-1345
1345-1358; (skip Feiner); 1362- 1375

1375-1376

1376-1396


	Week Twelve

Monday, November 9
Thursday, November 12

	               Protected But Low-Value

               Speech: Young; Pap’s A.M
               Profanity and Indecent 

               Speech: Cohen; Pacifica 

               Foundation; Reno; Ashcroft

               Commercial Speech: Bolger;
               Central Hudson  

Handout: Citizens United v. Federal Election Comm’n (U.Su. Sup. Ct. 2010)
               Torts and the First 
               Amendment

                    Defamation: Sullivan;

                    Gerz; Dun & Bradstreet

     What Places Are Available for 

     Speech: Perry; Hill; Ward 
---------------

Chapter 10: First Amendment Freedom of Religion

     Introduction: Seeger; Ballard

     The Free Exercise Clause: Smith;

      Lukumi Babalu Aye; Cutter; Locke

     The Establishment Clause:  County

      of Allegheny; Lemon; Doe; 

     McCreary County; Van Orden; Lee

       Please come to class prepared to 

       discuss whether there should be a 

       “wall of separation” between 

       government and religion or whether, 

       as some have said, we are a 

       Christian nation and should embrace 

       our Christian values

	1396-1406 (skip Stanley)
1408-1415; (skip Sable Communication); 1417- 1428

1428-1429; (skip Va. St. Bd.); 1433-1441 (skip the rest of that section, until p. 1461)
1461-1478

Skip ahead to page 1531
1531-1532; (skip Hague, Schneider); 1535-1538; (skip Mosley); 1539-1551
1665-1675

1675-1685; 1689-1702

1703-1712; (skip Larson);  1715-1722; (skip Rosenberger); 1726-1758; 1762-1770

	Week Thirteen

Monday, November 16
Thursday, November 19

	Please note that, at this point, we are jumping back in the casebook.
Introduction

       There are three different tests for

        analyzing equal protection claims: 

       strict scrutiny, intermediate scrutiny 

       and rational basis.  All are Supreme 

       Court-created; none is stated in the 

       Constitution.  Please come to class 

       prepared to discuss the reason for 

       the three different tests, and 

       whether you agree that there should

       be different tests for the different 

       types of classifications.

     The Rational Basis Test: Romer;

     Fritz; Ry. Express; Beazer; City of

     Cleburne

     Race and National Origin (Strict

     Scrutiny): Korematsu; Loving;

      Palmore; Plessy; Brown I; 

     Johnson; Washington; McClesky; 

     Palmer; Brown II; Swann; 

     Milliken; Dowell; Croson, Grutter, Gratz,

     Easley
---------------

     Gender Classifications 

     (Intermediate Scrutiny): Craig; 
     U.S. v. Virginia; Geduldig; Orr; 

     Hogan; Michael M.; Rostker; 

     Califano; Nguyen

     Alienage Classifications 

     (Sometimes Strict Scrutiny, 

     Sometimes Rational Basis): 
     Graham; Foley; Ambach; Plyer

     Non-Marital Children 

     (Intermediate Scrutiny)


	717-723

723-741; (skip Moreno);  744-748

748-750; (skip Dred Scott); 754-789; (skip Bolden); 793-795; (skip Feeney); 797-816; (skip Parents Involved); 833-878
878-882; (Skip Frontiero); 884-917

917-933

933-936

	Week Fourteen

Monday, November 23
Thursday, November 25

	     Classifications Based on Age

     (Rational  Basis): Murgia

     Classifications Based on Disability 

     (Rational Basis)

     Classifications Based on Wealth 

     (Rational Basis)

     Classifications Based on Sexual 

     Orientation (Rational Basis)

Chapter 8: Fundamental Rights Under Due Process and Equal Protection

     Family Autonomy

          The Right to Marry: Loving; 

          Zablocki 

          The Right to Custody of One’s

          Own Children: Stanley; Michael

          H
          The Right to Keep the Family   

          Together: Moore

          The Right to Control the 

          Uprbringing of Children: Myer; 

          Pierce; Troxel
---------------
No Class – Thanksgiving Day
	936-939

940-940

940-942

942-942

943-949

949-956

956-964

964-968

968-977

	Week Fifteen

Monday, November 29
Thursday, December 2
	Reproductive Autonomy

          The Right to Procreate: Buck; 

          Skinner 

          The Right to Use

          Contraceptives: Griswold; 

          Eisenstadt

          The Right to an Abortion: Roe;

          Casey; Gonzales; Maher; Harris;

          Casey; Bellotti

       Roe v. Wade created a fundamental 

       right to an abortion.  Please come to 

       class prepared to discuss whether 

       the subsequent cases have caused 

       the right to an abortion to become a non-

       fundamental right.
---------------
          Right to Make One’s Own 

          Medical Decisions: Cruzan; 

          Glucksberg; Vacco

          Sexual Orientation and Sexual 

          Activity: Lawrence 

          The Right to Travel: Saenz

          The Right to Vote: Kramer; Ball;

          Crawford; Reynolds; Bush 

          The Right to an Education: 

          Rodriguez


	977-980

980-988

988-1040
1040-1056

1056-1069

1072-1080

1080-1107; (skip Wesberry);  1110-1133

1151-1158

	Week Sixteen

Monday, December 6
(Last Class)


	     Procedural Due Process: Daniels;

      Lewis; DeShaney; Goldberg; Roth;

     Matthews
	1158-1170; (skip Gonzales);  1176-1186; (Skip Goss, Paul & Sandin); 1197- 1204

	
	
	


REQUIRED READING


Casebook:	Chemerinsky, Constitutional Law (3rd Ed.  2009, Wolters Kluwer Pub.);  or


Chemerinsky, Constitutional Law (2nd Ed.  2005, Aspen Pub.)  This casebook will serve as the main reference for the course.





I will provide a handout with important cases the Supreme Court has decided in the last term. 





NON-REQUIRED SUPPLEMENTAL READING





May & Ides, Constitutional Law: National Power and Federalism – Examples & Explanations (3rd Ed. 2004, Aspen Pub.)





May & Ides, Constitutional Law: Individual Rights – Examples & Explanations (3rd Ed. 2004, Aspen Pub.)





Chemerinsky, Constitutional Law – Principles and Policies (3rd Ed. 2006, Aspen Pub.)





Reading Assignments from Casebook





Because the classes are highly interactive, the following assignments are estimates only.


The students are expected to attend every class and keep track of the pace. The students should also understand that, due to the complex nature of the issues and policy questions involved, and the sometimes lengthy Supreme Court cases, the reading load in Constitutional Law is higher than in most classes. 
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