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MASSACHUSETTS SCHOOL OF LAW at ANDOVER


SYLLABUS for PROPERTY– Fall 2010
Professor Peter M. Malaguti

Instructor:
Professor Malaguti
Email: malaguti@mslaw.edu 
Phone: 978.681.0800 ext 116 

Website: www.mslaw.edu/malaguti.htm 


Saturday Review Sessions (Optional):
John P. Morris, Esq.








lqrlnd@verizon.net 

REQUIRED READING

Casebook:
Casner, Leach, French, Korngold, & Vandervelde, CASES AND TEXT ON PROPERTY (Aspen Publishers, 5th Ed. 2004); 

This casebook will serve as the main reference for the course.

NON-REQUIRED SUPPLEMENTAL READING

Moynihan & Kurtz, MOYNIHAN’S INTRODUCTION TO THE LAW OF REAL PROPERTY (Thompson/West Publishers, 4th Ed. 2005)(ISBN 0-314-16048-5).  This text is extremely helpful in helping students understand the difficult topic of “estates in land.”

Reading Assignments from Casebook
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	Introduction to course and discussion of class expectations.  (No Assignment)
	
	
	
	8/23
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	xxvii-xxviii
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	PART I: The Nature and Importance of Property
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	1.  What Is Property? Where Does It Come From?
	
	3 to 4
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	     Why Do We Have It?
	
	
	
	

	
	
	
	
	

	     A.  The Right to Exclude
	
	4 to 33
	
	8/25

	           More Right to Exclude
	
	4 to 33
	
	8/27

	     B.  Wild Animals, Natural Gas and Water
	
	34 to 62
	
	8/30

	           Water Law (Do not read)
	
	****
	
	****

	     C.  Finders and Treasure Hunters
	
	76 to 83
	
	8/30

	           More Finders and Treasure Hunters
	
	83 to 114
	
	9/1
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	2.  Acquisition of Property by Conquest, Adverse
	
	115
	
	9/3

	     Possession, and Prescription
	
	
	
	

	
	
	
	
	

	     A.  Conquest (Do not Read)
	
	****
	
	****

	     B.  Adverse Possession and Prescription
	
	125 to 156
	
	9/3

	           More Adverse Possession and Prescription
	
	125 to 156
	
	9/8

	           Yet More Adverse Possession and Prescription
	
	125 to 156
	
	9/10

	     C.  Adverse Possession of Chattels, Etc. (Do not 

           read)
	
	****
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	     D.  Acquisition of Rights by the Public Use and
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	          Public Trust Doctrine (Do not Read)
	
	
	
	

	
	
	
	
	

	3.  Property Rights in Creative Works and Human  

     Tissue  (Skip Chapter 3 Entirely)
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	****

	
	
	
	
	

	PART II: Ownership Interests in Property
	
	297 to 298
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	1.  Historical Background
	
	299 to 318
	
	9/13

	
	
	
	
	

	2.  Estates in Land and Future Interests in the 
	319 to 324
	
	9/15

	     United States Today
	
	
	
	

	
	
	
	
	

	     A.  The Defeasible Fee Simple
	
	324 to 345
	
	9/15

	           More Fees Simple
	
	324 to 345
	
	9/15

	     B.  Life Estates and Remainders 
	
	345 to 371
	
	9/17

	           More Life Estates and Remainders
	
	
	
	9/20

	     C.  The Trust
	
	372 to 373
	
	9/22

	D. The Rule Against Perpetuities and Other         

      Doctrines That Destroy Future Interests

FIRST PRACTICE EXAM PASSED OUT.  ANSWERS DUE ON MONDAY, 9/24 AT THE BEGINNING OF CLASS.
	
	373 to 401
	
	9/24

	            More Rule Against Perpetuities, Etc.
	
	373 to 401
	
	9/27

	            More Rule Against Perpetuities, Etc.
	
	373 to 401
	
	9/27

	
	
	
	
	

	Skip Ahead to Chapter 7
	553
	
	9/29

	
	
	
	
	

	3.  Concurrent Estates and Marital Property
	
	553 
	
	10/1

	
	
	
	
	

	     A.  An Overview of the Concurrent Estates
	
	554 to 555
	
	10/1

	     B.  Problems with Sharing Possession
	
	555 to 568
	
	10/4

	     C.  Joint Tenancy with Right of Survivorship
	
	568 to 581
	
	10/4

	     D.  Marital Property
	
	581 to 623
	
	10/4

	
	
	
	
	

	Skip Ahead to Chapter 9
	
	
	
	

	
	
	
	
	

	9.  The Modern Real Estate Transaction
	
	655
	
	10/6

	
	
	
	
	

	     A.  Introduction To The Real Estate Transaction
	
	655 to 680
	
	10/8

	     B.  Contract of Sale
	
	680 to 687
	
	10/13

	          i.  Statute of Frauds
	
	687 to 689
	
	10/13

	               More Statute of Frauds
	
	687 to 689
	
	10/15

	          ii.  Contract Conditions, Including Marketable 

               Title
	
	689 to 700
	
	10/20

	                More Marketable Title
	
	689-700
	
	10/20

	          iii.  Equitable Conversion
	
	700 to 705
	
	10/20

	          iv.  Quality of the Property
	
	705 to 712
	
	10/22

	          v.  Contract Remedies

     C.  The Deed


	
	712 to 714

714
	
	10/22

	
	
	
	
	10/25

	          i.  Overview
	
	714 to 715
	
	10/27

	          ii.  Delivery
	
	715 to 721
	
	10/27

	                More Delivery 
	
	715 to 721
	
	10/29

	          iii.  Description
	
	721 to 723
	
	10/26

	          iii.  Covenants for Title
	
	726 to 733
	
	11/1

	                 More Covenants for Title
	
	726 to 733
	
	11/3

	     D.  The Mortgage
	
	726 to 733
	
	11/5

	           More Mortgages
	
	726 to 733
	
	11/8

	           Yet More Mortgages
	
	726 to 733
	
	11/10

	     E.  The Recording System
	
	744 to 771
	
	11/12

	           More Recording
	
	744 to 771
	
	11/15

	           Yet More Recording
	
	744 to 771
	
	11/17

	
	
	
	
	

	PART IV: Land Use Controls
	
	839
	
	11/19

	
	
	
	
	

	9.  Nuisance
	
	841 to 888
	
	11/22

	
	
	
	
	

	10.  Servitudes and Common Interest Communities
	
	889
	
	11/24

	
	
	
	
	

	     A.  Introduction
	
	889 to 893
	
	11/24

	     B.  Easements and Profits
	
	893 to 954
	
	11/20

	           More Easements and Profits
	
	893 to 954
	
	11/29

	     C.  Covenants
	
	954 to 986
	
	12/1

	           More Covenants
	
	954 to 986
	
	12/3


CLASS EXPECTATIONS
 SEQ CHAPTER \h \r 1Anticipated Due Dates

Because the classes are intended to be highly interactive, the listed anticipated due dates are to be considered aspirational.  At times, especially at the beginning of the semester, we may fall behind of the anticipated due dates; it is also possible that we will move more quickly at times than anticipated.   You therefore should continuously match those dates to what we have actually completed in class.  Please be prepared for every class by staying slightly ahead of the anticipated due dates and by adjusting and readjusting as the semester progresses.

If you have read ahead substantially, I expect you to review what you have already ready just before class.  It is no excuse to state, “I read the case too long ago to remember it.”  Lawyers often write briefs months before they argue in court and, like you, are expected to know the material when they are called on to discuss the legal issues.

Notes And Tape Recorders In Class
I test what I teach, and I teach by the syllabus.  This means that, if you do all the reading and come to all the classes, you will see no surprises on the final exam.  I am told by former students that those who don’t come to class tend not to do very well on my final exam.  You therefore should come to class and develop an effective method of recording what goes on.  Since the classes are interactive and it is not always possible to take copious notes on every point, I recommend the use of tape/digital recorders in class.  A recorder should assist in rounding out, or filling gaps in, notes.  It also can serve as a “safety net” in a fast-paced class.

Some students take notes on a laptops or netbook, and this is fine.  One caveat, however: I sometimes notice that students are more consumed with typing out what is said in class word-for-word than with listening and participating.  The purpose of class is not for you to be a scribe; it is for you to develop analytical skills, and this cannot be achieved if you are monistically involved with typing.   
Frequent Absences
I call on students randomly and will have the pleasure of speaking with each of you in class this semester.  Obviously, you must be present in class to participate.  Professors at MSL are authorized to lower the grades of frequently-absent students by one-third of a grade.  By way of illustration, this means that a final grade of C will be lowered to a C- if the student is absent from class an inordinate number of times; a B- will be lowered to a C+, and so on.  Although this is a policy I don’t enjoy implementing, it is one I will employ, and have employed, when forced to do so.  Missing more than three classes over the course of the semester without an extraordinary excuse will bring you into the “frequent” range.

This doesn’t mean that you can never be absent from class.  I do understand that life occasionally interferes with law school and, at times, there is just nothing one can do about it.  If you are going to miss class, please e-mail or call me.  I simply won’t call on you that day.  Of course, if you make a habit of sending such e-mails or making such calls, I will apply the policy regarding frequent absences.

I will sporadically take attendance at the beginning of class.  You will be marked absent if you are not present when I take attendance.  If you arrive late on a day when I take attendance, please don’t even bother approaching me after class to ask that the absence mark be removed; it will be a useless task.

It is never a valid excuse to skip a Property class to prepare a paper or complete other work for another class.  Correlatively, please don’t ever skip another class to prepare for Property.  Please learn to manage your time to do all outside-of-class work during non-class time.   

Being Prepared For Class
I expect you to be prepared for every class, and I treat an unprepared student as an absent student.  This is not college, and old college tricks like cramming and pretending to be prepared simply will not work.  You will be expected to read each assignment in its entirety.  Reading “case notes,” “canned briefs,” Westlaw briefs and other shortcut aids, at the expense of the actual cases, will fail to prepare you adequately and will result in you being marked as unprepared. 
Practice Exams

There will be a practice exam around the middle of the semester.  The practice exams don’t count, but I will grade them as if they do.  I recommend that you take the exams seriously because this is a good way to get meaningful feedback prior to the final exam. 
Quizzes

You will take a quiz every other Friday, beginning on September 3.  The quizzes will mostly cover material we have covered in class over the prior two weeks, although sometimes they will cover material covered even earlier.  

Review Sessions

Professor John Morris will conduct review sessions most Saturday mornings in our classroom at 8 a.m.  These review sessions are optional, but you should find them very informative and helpful.  Professor Morris usually goes over quizzes and does other things to help you grasp Property law.  With approximately 135 students in my two classes, I cannot arrange for Professor Morris to conduct individual review sessions at other times for students who find Saturday mornings inconvenient.  Night students cannot attend on Mondays, Wednesdays and Fridays.  In the past, no more than a few day and night students attended review sessions conducted on a Tuesday or Friday night.  So, Saturday is the day.  This time slot has worked well in the past; it is probably wise to get into the library early on Saturday to study in any event.
RULES ON CLASSROOM DECORUM

I expect you to observe the following rules in class.  I don’t believe any of these rules are unreasonable:

1.  
Please Stay Put.  Once class begins, no one is to leave until it ends.  I expect your attention for one hour and twenty minutes; this is not an unreasonable expectation.  I will end each class on time.  Please go to the bathroom or satisfy your nicotine habit before and/or after class.  If you have a medical excuse for being unable to remain in class for 80 minutes, please provide me with the appropriate explanation and I will make an exception (to the extent possible, without drawing attention to you).  If you become sick and need to leave, or otherwise feel compelled to leave class, please don’t return until the class is over.  

A constant trail of students in and out the door is disruptive, and I won’t tolerate it.  Lawyers are expected to sit through trial without break for entire mornings and afternoons.  80 minutes of staying put is not too much to ask.

2.  
Timeliness.  Please arrive on time.  Late arrivals are disruptive to the class.  I understand that evening students coming from Boston after work sometimes get caught in traffic, especially on Friday evenings.  But tardiness should still be the exception rather than the rule.  When I take attendance it will be at the beginning of the class.  Late students will be marked absent, and I won’t change this designation if you later come in.


If tardiness becomes an issue, i.e., if it starts to cause disruptions, I will impose a hard-and-fast rule that those arriving late will not be allowed into the classroom.
3. 
Cell Phones and Messaging.  There will be no cell phone use in class.  Please turn off your cell phone before the class begins.  If there is some emergency requiring you to be immediately reachable, you must approach me before class and inform me of the situation, in which event I will allow you to keep your cell phone on if it has a “vibrate” only option.  

There will be no text messaging, instant messaging, or other forms of communication in class.  This is disruptive and rude.  Students doing so will be asked to leave the class immediately, and will be marked as absent for the entire class.

4.  
Laptop Computers.   While I believe that laptop computers are an invaluable classroom tool, lately their use sometimes is troublesome.  Like cell phones, they beep and make noises when starting up.  Please arrive early enough to start your laptop prior to class so the start up noises won’t be disruptive.


It is never appropriate to use computers to play computer games, send and receive instant messages, surf the net, or perform other computer functions not related to the task at hand.  I wander around the room a bit while teaching and will probably catch at least some of such off-focus activity if it occurs.

You will be asked to leave class for violations of this directive.
5. 
Study Aides and Irrelevant Material.  While attending class, you may have on your desk a casebook, various notebook(s), and your required supplemental reading book(s).  Although I cannot control what you read outside of class, while you are in class you are not permitted to have “canned briefs,” “case notes,” “published outlines,” “Emanuel’s,” “Gilbert’s,” “Law in a Flash,” or any other so-called “study aides.”  Please also refrain from bringing to class newspapers, magazines or any other reading material not related to what we are covering in class that day.  I do tend to walk around the classroom and often will see if you bring such materials to class.

6.  
Talking in Class.  This will be an interactive class, and it is normal for there to be a bit of a “buzz” while we are discussing a case or “hypothetical.”  I don’t usually get upset if the class is analyzing a hypothetical, and some students do a little “kibitzing” in the process.  However, I still expect you to listen while others are talking so you can respond if called upon, and, most importantly, to respect others by not talking over them.  I will not tolerate talking that doesn’t involve the subject matter at hand.  

7.  
Eating/Drinking in Class.  I generally don’t approve of anything that might divert your focus from the class discussion, and eating and drinking in class certainly falls into that category.  On the other hand, I do understand that stressed-for-time students, especially evening students, often are unable to take meals at normal hours, and therefore need some sustenance to get them through.  Generally, therefore, I tolerate small snacks and drinks during class.  I will not tolerate full meals, full “submarine” sandwiches, or anything of the like.  I also will not tolerate undue noise while eating, e.g. stubborn plastic wrappers, crunchy foods, etc.  I will ban all foods and drinks in class if I think they are becoming a distraction.

8.  
Stand, Name, Project.  When you speak in class, whether it’s while volunteering or after being called on, please stand, state your first name, face the rest of the class (not me), and project your voice so as to be heard.  Please do this for the entire semester.  Speaking in public is uncomfortable at first, but even those of you who intend to practice transactional law, as opposed to litigation, must realize that the practice of law is a performance art as well as an intellectual endeavor.

9. 
Civility Above All Else.  There is often “intellectual tension” is a law school classroom.  Students and professors can differ -- sometimes widely – in their views on morals, ethics, society, politics and ways of life.  It is my intention to treat each of you with the utmost courtesy and respect, even when we disagree.  In turn, I expect that each of you will also treat each other with respect and courtesy.  Passionate argument is terrific if kept civil and respectful.  Remember: argue the issues, not the personalities!
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