Part One:  Fundamental Concepts of Landlord-Tenant Law

1) The Characteristics of the Landlord-Tenant Relationship.

a) The Historical Setting
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TAURO, Chief Justice.
 The Boston Housing Authority (landlord) brought two actions of summary process against the defendants (tenants) [FN1] for failure to pay rent. The tenants contend that they were entitled to withhold rent under G.L. c. 239, s 8A, because their apartments were in uninhabitable condition [FN2] in violation of the State Sanitary Code. The tenants argue in the alternative that the landlord's breach of an implied warrantly that the demised premises were suitable for human occupation extinguished the tenants' rental obligations. The cases were originally entered and tried in the Municipal Court of the Roxbury District where the judge found for the landlord against the tenants. The tenants appealed to the Superior Court under G.L. c. 239, s 5, as amended through St.1969, c. 366, where the cases were retried. The trial judge found as to each tenant that the landlord was entitled to possession and rent of $1,200 up to and including June 30, 1970. [FN3] The cases come before us on a consolidated bill of exceptions.
FN1. The defendant tenants are Ruth Hemingway and Ruth Briggs.
FN2. The tenants claimed that their apartments had, among other defects, leaking ceilings, wet walls, improper heating, and broken doors and windows, and were infested with rodents and vermin.
FN3. Since Ruth Briggs vacated her apartment on September 30, 1970, her exceptions in essence are based on the finding by the trial judge for the landlord for $1,200.
 [1]
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[2] The evidence is summarized. After making repeated demands to the landlord that repairs be made to remedy the defects which rendered their apartments uninhabitable, the tenants began withholding rent on March 1, 1969. They took this action after the Boston housing inspection department had issued a report to the landlord which certified that serious housing code violations existed which 'may endanger or materially impair the health or safety, and the well-being of any tenant therein or persons occupying said property.' Although G.L. c. 239, s 8A, [FN4] permits a tenant to withhold rent in such situations, it required the tenant to give written notice to his landlord of his intention to do so. The record supports the Superior Court judge's finding that the tenants failed to comply with this provision of the statute and thus were foreclosed from asserting G.L. c. 239, s 8A, as a defence to the Boston Housing Authority's action. [FN5]
FN4. General Laws c. 239, s 8A, as appearing in St.1967, c. 420, s 1, states in pertinent part: 'There shall be no recovery under this chapter, pursuant to a notice to quit for nonpayment of rent . . . of any tenement rented or leased for dwelling purposes if such premises are in violation of the standards of fitness for human habitation established under the state sanitary code . . . and if such violation may endanger or materially impair the health or safety of persons occupying the premises; provided, however (1) that the person occupying the premises, while not in arrears in his rent, gave notice in writing to the person to whom he customarily paid his rent (a) that he would, because of such violation, withhold all rent thereafter becoming due until the conditions constituting such violations were remedied and (b) that a report of an inspection of such premises has been issued by the board of health . . . which report states that such violation exists and that it may endanger or materially impair the health or safety of persons occupying said premises; (2) that such violation was not caused by the person occupying the premises . . .; (3) that the premises are not situated in a hotel or motel; nor in a lodging house or rooming house wherein the person occupying the dwelling unit has maintained said occupancy for less than three consecutive months; and (4) that the conditions constituting the violation can be remedied without the premises being vacated. . . .'
FN5. In 1969, the Legislature amended s 8A to allow written notification of Code violations to the landlord from the appropriate local agency (such as the Boston housing inspection department) to satisfy the tenant's obligation to notify the landlord. Since they began withholding rent after the landlord had received notice of the Code violations, the tenants in the instant cases could have properly raised c. 239, s 8A, as a defence if the amendment applied to them. However, the amendment was enacted after the tenants had started to withhold rent and therefore did not apply to them. See St.1969, c. 355, approved May 27, 1969, effective ninety days thereafter.
 However, at the close of the evidence, the tenants presented requests for findings of fact and rulings of law. Among the requests were the following: '8. That the obligation of the Housing Authority to supply and maintain premises in compliance with the Housing Regulations and the obligations of the tenant to pay rent under a rental agreement are dependent.' '15. That any money owed by the Defendants to the Plaintiff ought to be determined by this Court according to the degree of inhabitability of each apartment of Defendants.' '21. That even if the Defendants had not complied with Chapter 239(8)(A) of the Withholding Statute the defense of uninhabitability would still exist if the premises were as a matter of fact found to be in violation of the State Sanitary Code.' The Superior Court judge held that he need not reach these requests for rulings because of the tenants' failure to comply with the notice requirement of c. 239, s 8A. The denial of these requests presents the central issue in these cases, namely, whether the tenants' remedies are limited to the pertinent statutory provisions.
 [3] Implicit in the trial judge's decision was the assumption that the tenants had no common law defence. The trial judge correctly applied the common law as it has existed in the Commonwealth for many years in refusing to permit the tenants to raise the landlord's alleged breach of an implied warranty of habitability as a defence to the handlord's summary process action. 'There is no implied agreement, apart from fraud, that the demised premises are or will continue to be fit for occupancy or safe and in good repair. The tenant takes the premises as he finds them and there is no obligation on the landlord to make repairs.' Fiorntino v. Mason, 233 Mass. 451, 452, 124 N.E. 283. Although the Fiorntino case involved a tenancy at will, the language applies equally to a tenancy under a lease, absent any express provisions to the contrary. Since the leases between the landlord and the tenants in the present cases do not contain any express covenant to deliver or maintain the apartments in habitable condition, the tenants do not have any common law defence to the landlord's action of summary process unless we change the old common law independent covenants rule as the tenants urge us to do. The tenants' challenge to our common law rule of independent covenants has led us to reconsider whether the historical source and justifications for the rule are still valid in the modern context.
 1. The Boston Housing Authority relies on a series of Massachusetts cases which established and followed the doctrine of caveat emptor and independent covenants between the landlord and the tenant. Mr. Justice Gray stated the old common law rule in Royce v. Guggenheim, 106 Mass. 201, 202--203: 'It is now well settled, both here and in England, that in a lease of a building for a dwelling-house or store no covenant is implied that it should be fit for occupation. (Citations omitted.) And the English authorities, ancient and modern, are conclusive, that even where the landlord is bound by custom or express covenant to repair, and by his failure to do so the premises become uninhabitable, or unfit for the purposes for which they were leased, the tenant has no right to quit the premises, or to refuse to pay rent according to his covenant, but his only remedy is by action for damages.' See, e.g., Kramer v. Cook, 7 Gray 550; Leavitt v. Fletcher, 10 Allen 119; Ware v. Hobbs, 222 Mass. 327, 110 N.E. 963; Stone v. Sullivan, 300 Mass. 450, 15 N.E.2d 476.
 These cases were predicated on the old common law assumption that a lease was in fact a conveyance of an estate in real property for a term. This characterization of the lease as a transfer of a property interest governed by property law reflected the parties' expectations in a rural agrarian society where the right to possession of the land constituted the chief element of the exchange. 'The common law focused on possession rather than service. The ideal landlord delivered possession, then did nothing more; the ideal tenant paid his rent and demanded nothing more than possession.' Notes, 56 Cornell L.Rev. 489, 490.
 Thus, originally at common law, the tenant could not even escape his rental obligation when the demised premises were destroyed because of the law's view that the land and not the premises was the essential part of the transaction. See Paradine v. Jane, 82 Eng.Rep.R. 897; Am.Law of Property, s 3.103. Even if the landlord made express maintenance promises in the lease, courts often held that the landlord's breach of these 'secondary' obligations did not affect the tenant's obligation to pay rent. See Stone v. Sullivan, 300 Mass. 450, 15 N.E.2d 476. The tenant was released from his covenant to pay rent only when the landlord repossessed the property or interfered with the tenant's quiet enjoyment of his leasehold. See Royce v. Guggenheim, 106 Mass. 201 (1870).
 Given the rural agrarian context in which these rules were judicially formulated, the independent covenants rule made sense. However, the rule's strict application often produced harsh results in those cases where the tenant was more interested in the demised building than the land on which it was situated. The chief judicial response to this problem was the development of the 'constructive eviction' doctrine 'which relieved the tenant of his rent obligation if he could show that he had vacated the leased premises due to a severe failure of maintenance services amounting to a breach of the landlord's duty to assure quiet possession.' Notes, 56 Cornell L.Rev. 489, 491. See Nesson v. Adams, 212 Mass. 429, 99 N.E. 93 (1912). This rule allowed the court to mitigate some of the injustices stemming from strict application of the independent covenants rule without repudiating the rule's basic premise that the lease was essentially a conveyance of a possessory interest in land for a term and not a contract for a dwelling suitable for human occupation. The constructive eviction doctrine created the legal fiction that the tenant had been 'evicted' to show that the tenant's possessory interest in the property itself was destroyed by the landlord's failure to provide adequate maintenance services. It was the loss of the tenant's possessory interest which excused him from paying rent.
 The constructive eviction defence gave the tenant the option of abandoning the demised premises in order to extinguish his rental obligation if the court shared the tenant's view as to what acts or omissions on the landlord's part constituted a breach of his duty to assure quiet possession. However, this defence offered little solace to the tenant who was more interested in securing a livable dwelling than a plot of land. Once again, this court responded by creating another exception to the independent covenants rule in those cases where the circumstances made it clear that the tenant's purpose in signing the lease was to secure a dwelling fit for human occupation.
 [4] With rare foresight, this court in Ingalls v. Hobbs, 156 Mass. 348, 350, 31 N.E. 286, held that the independent covenants rule did not apply to a leasing of a furnished house or room for a short term. 'But there are good reasons why a different rule should apply to one who hires a furnished room or a furnished house for a few days, or a few weeks or months. Its fitness for immediate use of a particular kind, as indicated by its appointments, is a far more important element entering into the contract than when there is a mere lease of real estate. One who lets for a short term a house provided with all furnishings and appointments for immediate residence may be supposed to contract in reference to a well-understood purpose of the hirer to use it as a habitation. . . . It would be unreasonable to hold, under such circumstances, that the landlord does not impliedly agree that what he is letting is a house suitable for occupation in its condition at the time.' Although the court's holding in the Ingalls case has been limited to its special facts of a short term lease for a furnished room or dwelling, its rationale rested on the broader premise that we would not apply the independent covenants rule in those cases where the essential purpose of the lease was not the transfer of an interest in land but the use of the demised premises for immediate occupation. In effect, the Ingalls case reflected this court's willingness to imply a warranty of habitability when it was clear that the lease was essentially a contract in which the landlord promised to deliver premises suitable to the tenant's purpose in return for the tenant's promise to pay rent.
 This judicial willingness to expand the number of exceptions to the independent covenants rule in appropriate cases by treating the lease more as a contract than as a property conveyance was supported by our decision in Charles E. Burt, Inc. v. Seven Grand Corp., 340 Mass. 124, 163 N.E.2d 4. We held in the Burt case that the tenant may get damages in a suit for equitable relief despite its failure to abandon the premises. We noted that damages without abandonment are possible in those cases where the breach of the covenant of quiet enjoyment 'goes to the essence' of the contract. P. 129, 163 N.E.2d 4. We decided that the tenant was entitled to damages in the Burt case because '(s)uch relief is more nearly adequate than the incomplete and hazardous remedy at law which requires that the lessee (a) determine at its peril that the circumstances amount to a constructive eviction, and (b) vacate the demised premises, possibly at some expense, while remaining subject to the risk that a court may decide that the lessor's breaches do not go to the essence of the lessor's obligation.' The Burt case, supra, 129--130, 163 N.E.2d 7.
 The gradual judicial erosion of the independent covenants rule has been accelerated by the Massachusetts Legislature's initial reforms in the landlord- tenant area. In 1960, the Massachusetts Department of Public Health, pursuant to the authority granted by G.L. c. 111, s 5, adopted art. II of the State Sanitary Code which established minimum standards of fitness for human habitation for all housing in the Commonwealth. However, this initial legislative and administrative response to the growing housing crisis had little effect because the public agencies, which were totally responsible for the enforcement of the State Sanitary and Housing codes, lacked the resources necessary to police the entire housing sector. See 52 Mass.L.Q. 205. Since the efforts of these agencies to enforce Code regulations had proved ineffective, the Legislature enacted new legislation in 1965 to help promote effective enforcement of Code regulations and thereby insure that all housing would meet the minimal standards of habitability defined by art. II of the State Sanitary Code. [FN6]
FN6. Article II of the State Sanitary Code was originally adopted by the Department of Public Health on September 13, 1960, in the exercise of authority granted by G.L. c. 111, s 5. By St.1965, c. 898, ss 1, 3, that authority was eliminated from s 5 and placed instead in a new s 127A inserted in c. 111. Section 127A was amended by St.1971, c. 261.
 [5] The common purpose underlying these new statutes was to create a private remedy for these public violations by giving the tenant the power to initiate the Code enforcement process. (See 52 Mass. L.Q. 205.) General Laws c. 111, ss 127C--127F and 127H, allow the tenant himself to initiate the process by a petition to either a District Court (s 127C) or the Superior Court (s 127H) requesting a finding that Code violations exist which 'may endanger or materially impair the health or well-being of any tenant.' If the court makes this finding and concludes that 'such rental payments are necessary to remedy the condition constituting the violation,' the court may by written order 'authorize the petitioner . . . to make rental payments . . . to the clerk of the court' (s 127F). The court can then order the clerk to 'disburse all or any portion of the rental payments received by him to the respondent (lessor) for the purpose of effectuating the removal of the violation' (s 127F). Once the defects are corrected, the remaining balance of any rent paid to the court will be given back to the landlord (s 127F).
 The purpose of these statutes was to allow tenants to initiate the Code enforcement process by bringing before the courts recalcitrant landlords who refused to remedy conditions in the tenants' dwelling units which violate the State Sanitary Code. However, many tenants, especially poor tenants, would not avail themselves of a remedy which required them to sue their landlords. Therefore, the Legislature has also granted tenants a defensive remedy by enacting c. 239, s 8A. [FN7] It authorizes tenants to withhold rent where a housing code inspection report citing sanitary code violations has been issued to the landlord. The tenant can take this action without having to sue the landlord and without fear of being evicted for nonpayment of rent. Chapter 239, s 8A, amended summary process so that the landlord's violation of State Sanitary Code standards of fitness for human habitation, if properly raised, would constitute a defence for the tenant in that proceeding. This statute allows the tenant to initiate the Code enforcement process by direct action against his landlord without using the court as an intermediary. Unlike the more cumbersome procedure established in c. 111, ss 127A--127H, where the landlord can use delaying tactics by asking for repeated continuances, c. 239, s 8A's provisions force him to take the initiative by making repairs or contesting the tenant's action in court in order to recover the withheld rent.  [FN8]
FN7. Both G.L. c. 111, ss 127C--127F and 127H, and G.L. c. 239, s 8A, were approved on the same day, January 7, 1966.
FN8. General Laws c. 111, ss 127A--127H, expressly provides that any balance of rental payments remaining after the costs of repairs have been deducted is returned to the lessor. Though there is no comparable provision in c. 239, s 8A, we noted in Appelstein v. Quinn, Mass., (Mass.Adv.Sh. (1972) 642, 643), 281 N.E.2d 228, 229, that c. 239, s 8A, 'does not permanently deprive a landlord of the rent but only permits the tenant to withhold it until the stated violations are corrected.'
 [6] Thus, G.L. c. 239, s 8A, grants the tenant the right to withhold rent in order to aid effective enforcement of State Sanitary Code regulations. The statute's authorization of rent withholding 'was to provide a tenant with yet another means of enforcing the state sanitary code or local health regulations, but without the necessity for a timid tenant to initiate court proceedings in what may appear to be a 'frightening' system.' 52 Mass.L.Q. 205, 228. This purpose is made clear by the fact that once repairs are made, the landlord receives the balance of any remaining rent held in escrow. Appelstein v. Quinn, Mass., [FNa] 281 N.E.2d 228. The statute's clear purpose is to promote repairs by giving the landlord the incentive of getting his rent if he complies with the Code regulations.
FNa. Mass.Adv.Sh. (1972) 642.
 [7] At common law, the tenant could never justifiably withhold rent until the landlord made repairs because his rental obligation was not dependent on any services performed by the landlord besides delivery of the property to the tenant. However, both the courts in rendering decisions such as those in the Ingalls case, 156 Mass. 348, 31 N.E. 286, and the Burt case, 340 Mass. 124, 16 N.E.2d 4, supra, and the Legislature in enacting the rent withholding provisions, have retreated from the fundamental common law assumption on which the independent covenants rule is based, namely, that a lease is primarily a conveyance of an interest in real estate. By fixing a clear duty of repair on the landlord before the landlord can recover withheld rent in those cases where the demised premises are in violation of the standards of fitness for human habitation established under the State Sanitary Code, the Massachusetts Legislature has further weakened [FN9] the old common law rule that the tenant's obligation to pay rent is totally independent of any obligation the landlord may bear.
FN9. However, c. 239, s 8A, and c. 111, ss 127A--127H, have not abrogated the independent covenants rule. See Rubin v. Prescott, Amss., fn. 4 (Mass.Adv.Sh. (1972) 1377, 1381, fn. 4), 284 N.E.2d 902, where we noted that the State Sanitary Code did not abrogate the lessor's common law rights to recover possession when the premises did not comply with the minimum standards of the Code for dwelling purposes. If the Sanitary Code did not abrogate the common law rule of independent covenants, it seems logical to conclude that remedial legislation designed to aid enforcement of the Code has not repealed the common law rule. For similar treatment of a New York rent withholding statute's impact on landlord-tenant common law, see Davar Holdings, Inc. v. Cohen, 255 App.Div. 445, 7 N.Y.S.2d 911, affd. 280 N.Y. 828, 21 N.E.2d 882; Matter of Himmel v. Chase Manhattan Bank, 47 Misc.2d 93, 96, 262 N.Y.S.2d 515; Matter of De Koven v. 780 West End Realty Co., 48 Misc.2d 951, 266 N.Y.S.2d 463; 176 East 123rd St. Corp. v. Flores, 65 Misc.2d 130, 316 N.Y.S.2d 799.
 Thus, we are confronted with a situation where the legislation's  'establishment of policy carries significance beyond the particular scope of each of the statutes involved.' Moragne v. States Marine Lines, Inc., 398 U.S. 375, 390, 90 S.Ct. 1772, 1782, 26 L.Ed.2d 339. As Professor James Landis noted in his essay, Statutes and the Sources of Law, Harvard Legal Essays (1934), pp. 222--223, 'Doctrines of common law dealing with the relationship between individuals will often be seen to hinge upon a conception as to the position that one party is to occupy in our social structure. This becomes solidified into a concept of status. But obviously status has no meaning apart from its incidents. These incidents, often so numerous as to escape description, have a varying importance in shaping the nucleus of a status. The alteration of some of them possesses no importance beyond the change itself; the alteration of others, however, may call for a radical revision of the privileges or disabilities that have generally been attached to a particular status. The common-law incidents of status, that in their origin have themselves been of empiric growth, must then give way before the new aims deducible from such a basic alteration.
 'Changes of this nature are commonly the product of legislation. The statutes that express them rarely directly make or alter a status as such; nor do the statutes often see the seamlessness of the pattern that they seek to change. The task of modifying the existing body of the law to fit the structural changes must of necessity be left to courts with the hope that given an end they will mould substantive doctrine to make it effective.'
 [8] The independent covenants rule was the most important logical incident flowing from the common law's conception of the lease as a conveyance of an interest in real estate. Although c. 239, s 8A, did not abrogate the independent covenants rule, it drastically altered most of the logical incidents flowing from the lease's old status as a property conveyance by allowing rent withholding, a remedy which reflects the Legislature's judgment that the tenant should be paying rent only for habitable premises. This legislative alteration of the most important incident of the common law status of a lease as a property conveyance requires a judicial reappraisal [FN10] of the common law status itself because the Legislature's actions reflect a characterization of the landlord-tenant relationship that radically differs from the status accorded to it by the common law.
FN10. The Boston Housing Authority argues that even if there is an implied warranty of habitability, c. 239, s 8A, offers tenants the exclusive remedy for its breach. However, there is no evidence to indicate that the Legislature intended the limited remedy afforded by c. 239, s 8A, to exclude appropriate additional remedies created by changes in the common law. 
This conclusion is supported by recent judicial decisions to reform the landlord-tenant common law rules in States which have rent withholding statutes. All of these decisions are predicated on the implied assumption that remedial legislation designed to promote safe and sanitary housing does not preclude the courts from fashioning new common law rights and remedies to facilitate the policy of safe and sanitary housing embodied in the withholding statutes. See Hinson v. Delis, 26 Cal.App.3d 62, 102 Cal.Rptr. 661; Amanuensis Ltd. v. Brown, 65 Misc.2d 15, 318 N.Y.S.2d 11; Jackson v. Rivera, 65 Misc.2d 468, 318 N.Y.S.2d 7; Morbeth Realty Corp. v. Rosenshine, 67 Misc.2d 325, 323 N.Y.S.2d 363. In Jack Spring, Inc. v. Little, 50 Ill.2d 351, 280 N.E.2d 208, the Illinois Supreme Court expressly rejected the landlord's claim that the tenant's request for far reaching changes in landlord-tenant law 'is appropriate for legislative rather than judicial consideration.' P. 357, 280 N.E.2d p. 212. Despite the Legislature's passage of a rent withholding statute, Ill.Rev.Sts. c. 23, s 11--23, that court noted that there was no need to defer to future legislative reforms of old common law rules in the landlord-tenant area. 'A rule which in its origin was the creation of the courts themselves, and was supposed in the making to express the mores of the day, may be abrogated by courts when the mores have so changed that perpetuation of the rule would do violence to the social conscience. . . . This is not usurpation. It is not even innovation. It is the reservation for ourselves of the same power of creation that built up the common law through its exercise by the judges of the past.' Justice Cardozo, The Crowth of the Law, c. IV, p. 136, cited at p. 367, of 50 Ill.2d, at p. 217 of 280 N.E.2d of the Jack Spring case.
 Our reexamination leads us to conclude that the exception to the independent covenants rule carved out by the Ingalls case, 156 Mass. 348, 31 N.E. 286, supra, in response to what was then an unusual situation, must now become the rule in an urban industrial society where the essential objective of the leasing transaction is to provide a dwelling suitable for habitation. The old common law treatment of the lease as a property conveyance and the independent covenants rule which stems from this treatment have outlived their usefulness. The urban tenant in a multiple dwelling unit cares little about the property interest he has acquired. Modern tenants rightfully expect that the premises they rent, whether furnished or unfurnished, will be suitable for occupation. In Javins v. First Natl.  Realty Corp., 138 U.S.App.D.C. 369, 428 F.2d 1071 (1970), the court justified in part its decision that all leases for dwellings imply a warranty of habitability [FN11] by demonstrating how the factual assumptions underlying the Ingalls case exception to the independent covenants rule were in closer harmony to modern housing patterns than the old common law assumption that a property conveyance was the essential objective of the transaction.
FN11. We face a slightly different situation from that which confronted the court in the Javins case, supra. At the time of the Javins decision, the Washington, D.C., Code did not contain any rent withholding provisions which the tenants could implement when their apartments were in uninhabitable condition. The Code merely provided for criminal sanctions by public agencies when landlords maintained their apartments in violation of the Code. Thus, the Javins case holding, which granted tenants private rent withholding powers and contractual remedies which could abate or extinguish their rental obligations, constituted a judicial reform of landlord-tenant common law which radically expanded the scope of remedies previously available to the tenant under the housing codes. Since the Massachusetts Legislature has already passed a rent withholding statute, a decision to grant alternative rent abatement or suspension remedies would constitute a far less radical alteration of existing tenant remedies than that accomplished by the Javins decision.
 'It is overdue for courts to admit that these assumptions are no longer true with regard to all urban housing. Today's urban tenants, the vast majority of whom live in multiple dwelling houses, are interested, not in the land, but solely in 'a house suitable for occupation.' Furthermore, today's city dweller usually has a single, specialized skill unrelated to maintenance work; he is unable to make repairs like the 'jack-of-all-trades' farmer who was the common law's model of the lessee. Further, unlike his agrarian predecessor who often remained on one piece of land for his entire life, urban tenants today are more mobile than ever before. A tenant's tenure in a specific apartment will often not be sufficient to justify efforts at repairs. In addition, the increasing complexity of today's dwellings renders them much more difficult to repair than the structures of earlier times. In a multiple dwelling repair may require access to equipment and areas in the control of the landlord. Low and middle income tenants, even if they were interested in making repairs, would be unable to obtain any financing for major repairs since they have no long-term interest in the property.' Javins v. First Natl. Realty Corp. at 1078-- 1079.
 [9] The opinion in the Javins case reflects the view expressed in recent cases and law review articles [FN12] which rejects the old common law's conception of the lease as a property transaction. The modern view favors a new approach which recognizes that a lease is essentially a contract between the landlord and the tenant wherein the landlord promises to deliver and maintain the demised premises in habitable condition and the tenant promises to pay rent for such habitable premises. These promises constitute interdependent and mutual considerations. Thus, the tenant's obligation to pay rent is predicated on the landlord's obligation to deliver and maintain the premises in habitable condition.
FN12. See Javins v. First Natl. Realty Corp., 138 U.S.App.D.C. 369, 428 F.2d 1071; Hinson v. Delis, 26 Cal.App.3d 62, 102 Cal.Rptr. 661; Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470; Jack Spring, Inc. v. Little, 50 Ill.2d 351, 280 N.E.2d 208; Kline v. Burns, 111 N.H. 87, 276 A.2d 248; Marini v. Ireland, 56 N.J. 130, 265 A.2d 526; Morbeth Realty Corp. v. Rosenshine, 67 Misc.2d 325, 323 N.Y.S.2d 363; Pines v. Perssion, 14 Wis.2d 590, 111 N.W.2d 409; Notes, 40 Fordham L.Rev. 123; Notes, 56 Cornell L.Rev. 489; Recent Developments, (1970) Duke L.J. 1040; Notes, 21 Drake L.Rev. 300; 52 Mass.L.Q. 205. See also American Bar Foundation Tent. draft-Model Residential Landlord-Tenant Code (1969); Uniform Residential Landlord-Tenant Act, ss 2.103, 2.104 (1972).
 This modern view that the common law should imply warranties of habitability in all leases is supported by the Massachusetts Legislature's reforms in the landlord-tenant area which reflect the Legislature's view that rent is paid for habitable premises and not for an interest in real estate. General Laws c. 111, ss 127A--127F and 127H, and G.L. c. 239, s 8A, have already encroached to some degree on the common law rules of caveat emptor and independent covenants. If we fail to repudiate the underlying common law concept of a lease which fostered the independent covenants rule, the landlord- tenant law in Massachusetts will remain in an illogical state because our statutory and common law will be based on different conceptual assumptions as to the essential nature and consequences of a lease. As the Wisconsin Supreme Court noted in Pines v. Perssion, 14 Wis.2d 590, 595--596, 111 N.W.2d 412: '(T)he legislature has made a policy judgment--that it is socially (and politically) desirable to impose these duties on a property owner--which has rendered the old common-law rule obsolete. To follow the old rule of no implied warranty of habitability in leases would, in our opinion, be inconsistent with the current legislative policy concerning housing standards.'
 [10] Therefore, we hold that in a rental of any premises for dwelling purposes, under a written or oral lease, for a specified time or at will, there is an implied warranty that the premises are fit for human occupation. 'This means that at the inception of the rental there are no latent (or patent) defects in facilities vital to the use of the premises for residential purposes and that these essential facilities will remain during the entire term in a condition which makes the property livable.' Kline v. Burns, 111 N.H.  87, supra, at 92, 276 A.2d at 252. This warranty (in so far as it is based on the State Sanitary Code and local health regulations) cannot be waived by any provision in the
lease or rental agreement. REMEDIES FOR THE LANDLORD'S BREACH OF THE IMPLIED
WARRANTY OF HABITABILITY.
 [11]
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[21] [22] 2. Since we hold that the tenant's covenant to pay rent is dependent on the landlord's implied warranty of habitability, there is no need for a constructive eviction defence to justify the tenant's decision to stop paying rent. 'The doctrine of constructive eviction, as an admitted judicial fiction, . . . no longer serves its (purpose) when the more flexible concept of implied warranty of habitability and fitness is legally available.' Lemle v. Breeden, 51 Hawaii 426, 434, 462 P.2d 470, 471.
 Thus, instead of pleading constructive eviction as a defence to the landlord's action to recover rent, the tenant has recourse to the following contractual rights and remedies [FN13] afforded by the warranty of habitability:  [FN14]
FN13. Since these cases did not raise any question of tort liability, we need not consider the effect this continuing warranty of habitability may have on the landlord's liability for injuries to the tenant or his guests which result from conditions rendering the apartment uninhabitable.
FN14. By discussing the outline of remedies now available to a tenant, we do not purport to forecast all the changes that will arise from our new common law rule.
 (1) The tenant can sue the landlord and ask for rescission of his written lease from the point in time that the implied warranty of habitability breach first arose. The existence of a material breach will be a question of fact to be determined in the circumstances of each case. [FN15] Factors (not necessarily all inclusive) aiding the court's determination of the materiality of an alleged breach of the implied warranty of habitability include: (a) the seriousness of the claimed defects and their effect on the dwelling's habitability; [FN16] (b) the length of time the defects persist; (c) whether the landlord or his agent received written or oral notice of the defects; [FN17] (d) the possibility that the residence could be made habitable within a reasonable time; [FN18] and (e) whether the defects resulted from abnormal conduct or use by the tenant. If the court found a material breach of warranty, the tenant would be permitted to terminate the lease and recover any security deposits made; although he will be liable for the reasonable value, if any, of his use of the premises for the time he was in possession. See Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470; Pines v. Perssion, 14 Wis.2d 590, 597, 111 N.W.2d 409.
FN15. A housing inspection report which certifies that Code violations exist which 'may endanger or materally impair the health or safety, and the well- being of any tenant therein orpersons occupying said property' would constitute evidence of a material breach and the landlord's notice of that breach.
FN16. The State Sanitary Code's minimum standards of fitness for human habitation and any relevant local health regulations provide the trial court with the threshold requirements that all housing must meet. Proof of any violation of these regulations would usually constitute compelling evidence that the apartment was not in habitable condition, regardless of whether the evidence was sufficient proof of a constructive eviction under our old case law. However, the protection afforded by the implied warranty or habitability does not necessarily coincide with the Code's requirements. There may be instances where conditions not covered by the Code regulations render the apartment uninhabitable. Although we have eliminated the defence of constructive eviction in favor of a warranty of habitability defence, a fact situation, which could have demonstrated a constructive eviction, would now be sufficient proof of a material breach of the warranty of habitability, regardless of whether a sanitary code violation existed or not. On the other hand, there may be instances of isolated Code violations which may not warrant a decision that the premises are uninhabitable. The trial court must have the same broad discretion to determine whether there is a material breach given the special circumstances of each case as that accorded the board of health under Reg. 39 of the Code which allows the board to vary the application of any provision with respect to a particular case.
FN17. Where one tenant gives the landlord notice of a defect which affects the habitability of other tenants' apartments, the other tenants may rely on the first tenant's notice.
FN18. If the premises are uninhabitable at the beginning of the lease's term and the tenant decides to rescind the lease immediately, factors (c) and (d) should not be considered because the landlord is obligated to deliver the premises in a condition fit for immediate occupation.
 (2) If the tenant wishes to keep his lease and continue to occupy the premises, he can initiate proceedings under c. 111, ss 127A--127H, or withhold rent pursuant to the procedures established by c. 239, s 8A. If the landlord remedies the defects, he will recover the withheld rent. This result follows from the purpose of the statute. The tenant is allowed to withhold rent to induce the landlord to remedy the conditions rendering the premises uninhabitable. The landlord's incentive to repair comes from the knowledge that such action taken before trial will guarantee his full recovery of the withheld rent.
 [23]
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[24] However, as we noted in Appelstein v. Quinn, Mass., [FNb]281 N.E.2d 228 these remedial statutes do not have any substantive effect on the tenant's rental obligations under the common law. Therefore, if the tenant's s 8A defence prevails, any withheld rent that had been paid into court must be returned to the tenant because the tenant's rental obligation depended on the landlord's warranty of habitability which has been broken. In these circumstances, the landlord's breach, since it goes to the essence of the contract, renders the lease voidable at the tenant's election [FN19] If the tenant elects to stay on for the rest of the term and the landlord promptly cures his breach by remedying the defective conditions, the tenant's rental obligation for the remainder of the term will be revived when the dwelling becomes habitable. If the tenant elects to stay on until the end of the term and the landlord makes no repairs, the tenant will be liable for the reasonable value, if any, of his use of the premises for the time he remains in possession. See Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470; Pines v. Perssion, 14 Wis.2d 590, 597, 111 N.W.2d 409.
FNb. Mass.Adv.Sh. (1972) 642, 643.
FN19. It is doubtful that a tenant at will, with a brief term between rent days, would utilize this remedy.
 [25]
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[28] (3) If the tenant fails to follow c. 239, s 8A's procedures, his refusal to pay some or all of the rent due will subject him to eviction proceedings to which he will have no defence. This result follows from the Legislature's sound policy judgment that the landlord needs the incentive of recovering the rent due him to promote prompt repairs. Thus, the tenant is faced with two alternative remedies with different consequences. If he is more concerned about getting his dwelling repaired than getting his rent abated or extinguished, he should follow the procedures established by c. 239, s 8A. If the tenant fails to follow these procedures, he cannot use the landlord's breach of the habitability warranty as a defence to a notice to quit for nonpayment of rent. However, though the landlord may, in that case, evict the tenant the tenant may raise the landlord's breach of his warranty of habitability as a partial or complete defence to the landlord's claim for rent owed for the period when the dwelling was in uninhabitable condition and the landlord or his agent had written or oral notice of the defects.  [FN20] The tenant's claim or counterclaim for damages based on this breach would be the difference between the value of the dwelling as warranted (the rent agreed on may be evidence of this value) and the value of the dwelling as it exists in its defective condition. [FN21]
FN20. The tenant may avoid the risk of eviction by paying his rent when due under protest and then sue the landlord to recover some or all of it because of the landlord's breach of his warranty.
FN21. This remedy is quite similar to the one we afforded the tenant in Charles E. Burt, Inc. v. Seven Grand Corp., 340 Mass. 124, 130, 163 N.E.2d 4, 8. 'The appropriate measure of damage thus is the difference between the value of what Burt should have received and the fair value of what it has in fact received.' See Grennan v. Murray-Miller Co., 244 Mass. 336, 339, 138 N.E. 591; Daniels v. Cohen, 249 Mass. 362, 364, 144 N.E. 237; Parker v. Levin, 285 Mass. 125, 128, 188 N.E. 502; Corbin, Contracts, ss 1105, 1108, 1114, 1115; McCormick, Damages, s 142, p. 586; Williston, Contracts (3d ed.) ss 1404, 1455, et seq. See also Am.Law of Property, ss 3.51--3.52.
 In the instant cases, the defendants failed to comply with the notice requirement of c. 239, s 8A. Therefore, we sustain the Superior Court judge's ruling that the tenants cannot raise the statute as a defence to the landlord's action of summary process.
 [29] However, the landlord's breach of its implied warranty of habitability constitutes a total or partial defence to the landlord's claim for rent being withheld, depending on the extent of the breach. The tenants' claim for damages based on this breach by the landlord should be limited to the period of time that each apartment remained uninhabitable after the landlord had notice of the defects. The measure of damages would be the difference between the value of each apartment as warranted and the rental value of each apartment in its defective condition.
 The cases are remanded to the Superior Court for further proceedings consistent with this opinion.
 So ordered.
 QUIRICO, Justice (concurring in part and dissenting in part, with whom Reardon and Wilkins, JJ. join).
 These are two actions of summary process under G.L. c. 239 against tenants who admittedly had failed to pay their rent for dwelling units for a number of months. In each action the landlord seeks to recover possession of the dwelling unit and also the unpaid rent. [FN1]
FN1. Ruth Briggs, the tenant in the companion case, vacated her apartment after trial of her case in the Superior Court. Thus the only issue in her case is her liability for the unpaid rent.
 The tenants defend principally on the following grounds stated in each of their similar answers: 'that prior to her refusal to pay rent, plaintiff was in violation of the State Sanitary Code including . . . (various conditions allegedly violating specifically cited regulations of the Code), that the Housing Inspection Department had inspected defendant's apartment . . . and found said apartment to be in violation of the State Sanitary Code and that the conditions . . . (which allegedly violated the Code) were such that 'said violations may endanger or materially impair the health or safety and the well being of any tenant therein . . .;' and that said violations and conditions . . . render the apartment uninhabitable and such conditions continue today.' The tenants' allegations of specific violations of the Code were based on written inspection reports issued by appropriate housing inspectors describing those same conditions and concluding 'that said violations may endanger or materially impair the health or safety, and the well-being of any tenant therein or persons occupying said property.'
 The answer of each tenant alleges that the landlord in these cases is 'a public body organized and existing under the Housing Laws of Massachusetts which holds itself out to the public and its tenants as conforming to the law and specifically conforming to the State Sanitary Code . . . (and other cited statutes and regulations) requiring it to keep its premises in a safe and sanitary and habitable condition; and that the failure of (the) plaintiff herein . . . to lease and maintain the premises in such condition is a breach of its implied warrantee of habitability to defendant and that defendant's obligation to pay rent is dependent upon plaintiff's performance of its Warrantee of Inhabitability and providing defendant with a home according to Code Standards, State and Federal Laws.'
 The answer of each tenant also 'claims the protection of . . . (G.L. c. 239, s 8A, inserted by St.1965, c. 888, as amended) which states that a defendant may not be evicted for non-payment of rent where the plaintiff is in violation of the State Sanitary Code and a proper inspection of said premises has been made and the tenant has been paid up in her rent prior to said inspection; (and) (t) hat the defendant has complied with . . . (c. 239, s 8A) and that therefore the plaintiff cannot recover.' As to each tenant the trial judge found that she had failed to give the written notice required by s 8A, that she 'would, because of such (Code) violations, withhold all rent thereafter becoming due until the conditions constituting such violations were remedied.' He then property ruled that s 8A 'is not available to the defendant as a defense to this proceeding.' See Rubin v. Prescott, Mass.,  [FNa] 284 N.E.2d 902.
FNa. Mass.Adv.Sh. (1972) 1377, 1382--1384.
 Having thus failed to qualify for the defence which would otherwise have been available to them under s 8A, the tenants ask this court to give them relief by holding (a) that the landlord impliedly warranted the fitness of their apartments for habitation, (b) that the landlord violated the warranty, and (c) that the landlord's obligation to comply with the warranty and their obligation to pay their rent are mutually interdependent. Despite the tenants' use of the words 'implied warranty of fitness' it is clear from their answers and requests for rulings, and from the entire record before us, that their defence and request for relief are based entirely on the existence of conditions which they contend constituted violations of the Code. I do not understand their position to be that the landlord owed them a duty to provice or maintain for them apartments which exceeded, or included more than, that which is required by the minimum standards of the Code.
 The situation before us is that tenants who have admittedly withheld payment of rent for apartments which they continued to occupy despite alleged violations of the Code now take the position that by reason of the violations the landlord may neither evict them nor recover any rent from them. The opinion of the court holds that the tenants are subject to eviction because of their failure to pay rent, but that their liability for unpaid rent is limited to the reasonable value, if any, of their apartments, considering the alleged violations of the Code. That holding is sufficient to dispose of the only issues raised in these cases, and to that extent I concur with the opinion.
 However, the opinion of the court purports to declare a set of rules which go beyond the facts, issues and necessities of these cases. While I recognize that it is proper to discuss some of the far reaching implications and probable consequences of the holding, a clear line should be drawn between the holding and the additional discussion lest the latter be assumed, under the doctrine of stare decisis, to be a present commitment on questions not now being decided. Swan v. Superior Court, 222 Mass. 542, 545, 111 N.E. 386. Erickson v. Ames, 264 Mass. 436, 444, 163 N.E. 70. Old Colony Trust Co. v. Commissioner of Corps. & Taxn., 346 Mass. 667, 674--676, 195 N.E.2d 332. Additionally, I am unable to agree with some statements in the opinion which I think go beyond the holding necessary for the decision of these cases. Those statements from which I dissent will be discussed in a later portion of this opinion.
 I agree with the majority of the court that, at least as to dwelling units, the time has come to reconsider the rule so long imbedded in our law of landlord and tenant that '(t)here is no implied agreement, apart from fraud, that the demised premises are or will continue to be fit for occupancy or safe and in good repair (and that) (t)he tenant takes the premises as he finds them and there is no obligation on the landlord to make repairs.' Fiorntino v. Mason, 233 Mass. 451, 452, 124 N.E. 283. Foster v. Peyser, 9 Cush. 242, 246--247. Cowen v. Sunderland, 145 Mass. 363, 364, 14 N.E. 117. Kearines v. Cullen, 183 Mass. 298, 300, 67 N.E. 243. Walsh v. Schmidt, 206 Mass. 405, 406, 92 N.E. 496. Mills v. Swanton, 222 Mass. 557, 559, 111 N.E. 384. Conahan v. Fisher, 233 Mass. 234, 237--238, 124 N.E. 13. Bergeron v. Forest, 233 Mass. 392, 398, 124 N.E. 74. Borden v. Hirsh, 249 Mass. 205, 210, 143 N.E. 912. Bolieau v. Traiser, 253 Mass. 346, 348, 148 N.E. 809. Shepard v. Worcester County Inst. for Sav., 304 Mass. 220, 221, 23 N.E.2d 119. Hart v. Windsor, 12 M. & W. 68.
 The record of the past century reveals a striking contrast between the judiciary and the Legislature in their respective attitudes toward the need to insure to occupants of dwelling units a reasonable opportunity to obtain at least the minimum measure of shelter, safety (including protection from exposure to health hazards), facilities and services basic to the changing exigencies of a developing society. As early as 1871 the Legislature enacted a comprehensive set of regulations (St.1871, c. 280) governing all types of buildings, particularly dwelling houses, tenements, and lodging houses, in the city of Boston. In 1872 it enacted a statute (St.1872, c. 243) which authorized other cities and towns to 'prescribe rules and regulations for the inspection, materials, construction, alteration and safe use of buildings and structures.' These were but the forerunners of a continuing series of statutes prescribing, or permitting municipalities to prescribe, detailed minimum physical standards and requirements for dwelling units and other buildings and providing criminal penalties for violations. Many of these statutes, in their amended form, ultimately became part of G.L. cc. 143, 144 and 145.
 Since 1960 dwelling units have been subject to the State Sanitary Code adopted by the Massachusetts Department of Public Health under authority delegated to it by the Legislature (G.L. c. 111, s 5, later repealed, and s 127A). The Code, which has the force of law and applies throughout the Commonwealth, fixes minimum standards of fitness of structures for human habitation. It does so in great detail and to an exent never before incorporated in any statute. It expressly provides that 'No person shall . . . let to another for occupancy and dwelling, dwelling unit, or rooming unit, for the purpose of living, sleeping, cooking, or eating therein, which does not comply' with its provisions, and further provides a criminal penalty for violation of its provisions. It expressly places the burden on the owner to comply with the prescribed minimum physical standards for rented dwelling units. The Code is not solely penal in nature. By G.L. c. 111, s 127C, as amended by St.1969, c. 242, and s 127H, as amended by St.1972, c. 201, a tenant may file a petition in the District or Superior Court to enforce compliance with the Code by the landlord; and by s 127K, inserted by St.1968, c. 404, s 2, any agreement by the tenant to waive that right is declared to be against public policy and void. Both the enabling statute (G.L. c. 111, s 127A) and the Code (Art. I, Reg. 2.1) recognize the authority of municipalities to adopt local regulations containing requirements stricter than those contained in the Code. No such local regulations are involved in the cases before us.
 A recent development indicating still further legislative authorization of regulation of buildings and structures, not limited to dwelling units, is found in G.L. c. 23B, ss 16 through 23, inserted by St.1972, c. 802, s 1, which has as an ultimate goal the adoption and enforcement of a uniform State building code which shall take effect throughout the Commonwealth on January 1, 1975. (St.1972, c. 802, s 67.)
 During the past century this court has continued to construe agreements for the rental of dwelling units according to historic and traditional common law concepts of property law, including the firmly imbedded rule of caveat emptor. It has continued to do so even in the face of statutes such as St.1907, c. 550, s 127, applicable only in Boston, providing that: 'Every structure and part thereof and appurtenant thereto shall be maintained in such repair as not to be dangerous. The owner shall be responsible for the maintenance of all buildings and structures. The lessee under a recorded lease shall be deemed the owner under the provisions of this act.' In commenting on this statute in Palmigiani v. D'Argenio, 234 Mass. 434, 436, 125 N.E. 592, involving a tenancy at will, this court said: 'It is plain that there is no express repeal of the rule at common law relating to contracts creating a tenancy at will, under which no liability is imposed on the landowner for obvious defects, or for want of repair, unless he contracts to keep the premises in safe condition, and to make suitable repairs during the tenancy. . . . The statute not having attempted to regulate or modify the contractual relations of the parties it should not be broadened, or a construction adopted by implication which would materially limit the rights of parties to enter into such lawful contracts as they please. It would be going far to say that the Legislature intended to do away with fundamental law.' Speaking of the same statute in Vallen v. Cullen, 238 Mass. 145, 147--148, 130 N.E. 216, 217, the court said that it 'does not in express terms attempt to modify or affect in any way the relations between landlord and tenant as they exist at common law.' For other cases to the same effect and involving the same statute, though different sections thereof, see Borden v. Hirsh, 249 Mass. 205, 210, 143 N.E. 912; Wynn v. Sullivan, 294 Mass. 562, 566, 3 N.E.2d 236, and Heilbronner v. Scahill, 303 Mass. 336, 337--338, 21 N.E.2d 716. To the same effect, but involving other statutes, see Garland v. Stetson, 292 Mass. 95, 100--103, 197 N.E. 679, involving regulations on elevators under authority of G.L. c. 143, ss 68-- 69, and Richmond v. Warren Inst. for Sav., 307 Mass. 483, 485, 30 N.E.2d 407, involving G.L.  c. 143, s 23, prohibiting the obstruction of stairways. [FN2]
FN2. Despite these repeated statements that such statutes are penal in nature and that they do not 'modify or affect in any way the relations between landlord and tenant as they exist at common law,' this court has nevertheless said in many cases, including most of those cited above, that in actions against the landlord for injuries sustained on the rented premises the violaiton of such a statute may, in certain circumstances, be evidence of the landlord's negligence.
 The net result of this court's interpretation of these statutes was (a) that the owner of a dwelling unit which did not comply with the prescribed minimum standards could be prosecuted criminally, (b) that if he rented the unit without correcting the violations the statutes did not per se impose an obligation on him for the benefit of the tenant to correct the violations, and (c) that unless there was an express agreement to the contrary, the tenant took the unit subject to all existing violations and if he wanted them corrected the burden of doing so was on him. That result, when coupled with the operation of the further rule that even if the landlord expressly agreed to make repairs such an agreement was independent from the tenant's obligation to pay the rent, constitutes a formidable judicial roadblock preventing the tenant from having any practical means of obtaining the benefits which the statutes were designed and intended to give him.
 The opinion of the court in the present cases does not discuss or otherwise deal with the rule quoted above from Palmigiani v. D'Argenio, 234 Mass. 434, 436, 125 N.E. 592. As the first step in the removal of the roadblock discussed above I would reverse that rule and hold instead (a) that the various statutes, ordinances, by-laws, rules, regulations and codes prescribing minimum standards for dwelling units impose on the landlord, for the benefit of his tenants, an obligation to comply with those minimum standards, and (b) that by renting such a unit the landlord impliedly agrees with his tenant (i) that at the time of the renting the unit complies with those standards and (ii) that during the term of the renting he will do whatever such legal provisions require him to do for compliance with such standards. Such a holding is necessary to insure that tenants shall enjoy the rights which these various legal provisions have created for their benefit. Other courts have made similar holdings.
 The 1922 case of Altz v. Leiberson, 233 N.Y. 16, 18, 134 N.E. 703, 704, involved a comprehensive statute, commonly called the 'Tenement House Law,' which provided in part that: 'Every tenement house and all the parts thereof shall be kept in good repair.' The plaintiff was injured by the falling of a ceiling in her apartment. The landlord argued that the statute had not changed the common law under which no duty rested on him to repair the rooms demised. In rejecting that argument, Justice Cardozo said at pp. 18--19, 134 N.E. 704: 'The command of the statute, directed, as it plainly is, against the owner . . . has thus changed the ancient rule. . . . We may be sure that the framers of this statute, when regulating the tenement life, had uppermost in throught the care of those who are unable to care for themselves. The Legislature must have known that unless repairs in the rooms of the poor were made by the landlord, they would not be made by any one. The duty imposed became commensurate with the need. The right to seek redress is not limited to the city or its officers' (emphasis supplied). The same language was quoted with approval in Javins v. First Natl. Realty Corp., 138 U.S.App.D.C. 369, 428 F.2d 1071, 1080--1081, where the court said further that the comprehensive set of housing regulations then in effect 'creates privately enforceable duties,' and that 'by signing the lease the landlord has undertaken a continuing obligation to the tenant to maintain the premises in accordance with all applicable law.' To the same effect see also Whetzel v. Jess Fisher Management Co., 108 U.S.App.D.C. 385, 282 F.2d 943, 950, and Kanelos v. Kettler, 132 U.S.App.D.C. 133, 406 F.2d 951, 953.
 In the case of Schiro v. W. E. Gould & Co., 18 Ill.2d 538, 165 N.E.2d 286, the defendants agreed in writing to erect a dwelling on a lot and then convey it to the plaintiff. The agreement was silent as to sewer and water connections. The city building code required the new house to be connected directly to the city sewer and water systems. The defendants connected it to the sewer and water installations of a house on the adjoining lot. The court said, at pp. 544--545, 165 N.E.2d at p. 290: 'It is settled law that all contracts for the purchase and sale of realty are presumed to have been executed in the light of existing law, and with reference to the applicable legal principles. . . . Thus, the law existing at the time and place of the making of the contract is deemed a part of the contract, as though expressly referred to or incorporated in it. . . . Consequently, the courts, in construing the existing law as part of the express contract, are not reading into the contract provisions different from those expressed and intended by the parties . . . but are merely construing the contract in accordance with the intent of the parties. . . . Applying this established law to the instant case it is evident that the contract . . . included, as an integral part, the relevant provisions of the city code in existence at the time the contract was executed. The requirements of that code were, therefore, as much a part of the contract as if they had been enumerated by the parties.'
 The above statement was quoted with approval in Jack Spring, Inc. v. Little, 50 Ill.2d 351, 361--362, 280 N.E.2d 208, where the court held that in the rental of certain dwellings the landlord impliedly warrants that the premises comply with the city's building code. A dissenting opinion in the Jack Spring case contains the following observations, at pp. 374--375, 280 N.E.2d at p. 221: 'The housing code of the city of Chicago . . . imposes certain obligations upon an owner of dwelling units to repair and maintain the same. In keepingwith this expression of legislative intent I would imply in every lease covering residential property within the purview of the housing code . . . an implied covenant by the lessor to repair the premises in keeping with the requirements of the housing code. . . . Possibly my preference for the use of the term 'implied covenant' instead of 'implied warranty of habitability' as used by the majority is only a matter of semantics. However, I prefer the covenant designation because it definitely indicates an obligation or an undertaking by the lessor as part of the lease itself. The term 'warranty,' however, generally carries with it the idea of a holding out or a representation thereby inducing another to act.  (8 Williston on Contracts, 3d ed. (Jaeger), sec. 970.) Although the concept of a representation or an inducement may be appropriate in cases where the lessee has been justified in abandoning the premises because of its original condition, as in Lemle (Lemle v. Breeden, 51 Hawaii, 426, 462 P.2d 470) and Pines (Pines v. Perssion, 14 Wis.2d 590, 111 N.W.2d 409), to apply the term to a simple situation concerning repairs seems to be needlessly indulging in what may possibly be a confusing fiction.'
 The second step required for the removal of the roadblock is the reversal of the present common law rule that the obligation of the tenant to pay rent and the obligation, if any, of the landlord to repair or maintain the rented premises are independent, and the substitution therefor of a new rule that such obligations are substantially mutually interdependent. The opinion of the court accomplishes this. However, the second step without the first will apply only to those very few cases in which the landlord has expressly agreed to repair or maintain the rented premises, and it will not benefit the present tenants, and the many others similarly situated, whose landlords have not expressly agreed to do so and against whom the present law implies no obligation to do so. The present tenants and others similarly situated can benefit only if this court also takes the first step described above, thereby reversing the present common law rule that 'There is no implied agreement, apart from fraud, that the demised premises are or will continue to be fit for occupancy or safe and in good repair (and) the tenant takes the premises as he finds them and there is no obligation on the landlord to make repairs.' Fiorntino v. Mason, 233 Mass. 451, 452, 124 N.E. 283.
 The point at which I dissent from the opinion of the court is where it attempts to accomplish the first step by resort to an implied warranty of the fitness of the rented dwelling unit instead of by the implication of an agreement that the unit will comply with the minimum standards required therefor by law. The court states the new rule to be that the landlord renting a dwelling unit impliedly warrants to the tenant 'that the premises are fit for human occupation . . . (which) '. . . means that at the inception of the rental there are no latent (or patent) defects in facilities vital to the use of the premises for residential purposes and that these essential facilities will remain during the entire term in a condition which makes the property livable.'' The court makes no attempt to define what is required to make a dwelling unit 'fit for human occupation,' or to make 'the property livable,' or to define what may constitute a material breach of the new implied warranty. It suggests that broad discretion be left to trial courts to decide these questions on a continuingcase by case basis.
 I dissent from the statement of such a broad and sweeping new rule for the reason, in part, that it would be sufficient for the decision of these cases to hold that the landlord, in renting the apartments to the tenants, impliedly agreed that the apartments would comply with the several requirements of the Code which the tenants allege were violated, and that if the tenants sustain their burden of proof of such violations their liability for the unpaid rent may be reduced to the fair value of their use and occupancy of the apartments in their deficient condition.
 I dissent from the stated new rule for the further reason that the basis and scope of the landlord's obligation thereunder are related to the court's implication of a new and otherwise undefined warranty of fitness of the rented premises for human habitation. The present situation in this Commonwealth is not one of a void in the law with reference to what is required of dwelling units to constitute 'fitness for human habitation' (G.L. c. 111, s 127A). As already noted in this opinion, we have had considerable legislative and administrative attention and action on this subject. We have the numerous statutes passed by the Legislature, municipalities have been authorized to enact ordinances or by-laws and to adopt rules and regulations thereon, and the Department of Public Health, by authority expressly delegated to it by the Legislature, has adopted the State Sanitary Code having the force and effect of law throughout the State. In short, the field has been occupied, and the void, if any, has been filled. It remains for the courts only to accommodate their rules of common law to enable tenants to enforce against landlords these mandatory, detailed, precise and easily understandable minimum standards of fitness of dwelling units for human occupation, rather than to create a new implied and undefined obligation which will require years of litigation to develop and define.
 Since it is clear that mandatory minimum standards for housing units as prescribed by statutes, ordinances, rules, regulations or codes having the force and effect of law cannot be waived or otherwise undercut by agreement of the parties to a tenancy, it appears that the opinion contemplates that the new implied warranty may require even higher standards to satisfy its requirement of fitness 'for human occupation.' Thus these identical words would have one meaning under applicable statutes, ordinances, rules, regulations or codes, and they might have a different meaning under the proposed implied warranty. The court's opinion itself says, in footnote 16, that 'the protection afforded by the implied warranty of habitability does not necessarily coincide with the Code's requirements.' This deliberate creation of a presently undefined, indeterminable and uncharted area of potential rights and liabilities of landlords and tenants can serve only to vex them and to produce litigation otherwise avoidable.
 In the past dozen years we have witnessed a growing number of decisions and other legal writings which seemingly compete in their use of rhetoric and eloquence to inveigh against the 'old common law' rules relating to landlords and tenants and argue that the rules which were developed for use in a 'rural agrarian society' now serve only to victimize and shackle the apartment dwellers of our modern 'urban industrial society.' They make frequent use of the words 'implied warranty of habitability' and in most instances they make no attempt to explain or define what is included in such a warranty. In its present opinion the court seems to rely considerably on these decisions and writings, and the opinion quotes from some of them at length. Although some of the decisions on which the court seems to place its greatest reliance include in their discussions general language about the implication of a warranty of habitability, it is clear from the express language of their holdings that they imply a warranty of habitability which is limited to the minimum standards prescribed by applicable statutes, ordinances, by-laws, codes, rules and regulations.
 The opinion of the court appears to rely principally on the decision in  Javins v. First Natl. Realty Corp., 138 U.S.App.D.C. 369, 428 F.2d 1071, and it quotes at length from what I believe to be dictum in that case. The facts of that case were very much like those of the present cases. The holding of that case is stated near the beginning of the opinion at pp. 1072--1073 to be that 'We . . . hold that a warranty of habitability, measured by the standards set out in the Housing Regulations for the District of Columbia, is implied by operation of law into leases of urban dwelling units covered by those Regulations and that breach of this warranty gives rise to the usual remedies for breach of contract' (emphasis supplied), and the holding is repeated near the end of the opinion at p. 1082 in the following language: 'We therefore hold that the Housing Regulations imply a warranty of habitability, measured by the standards which they set out, into leases of all housing that they cover' (emphasis supplied).
 The opinion of the court also cites the 1972 case of Jack Spring Inc. v. Little, 50 Ill.2d 351, 280 N.E.2d 208, as standing for the rejection of the common law rule and for implying a warranty of habitability. However, the holding in that case at p. 366, 280 N.E.2d at p. 217 was: 'We find the reasoning in Javins persuasive and we hold that included in the contracts, both oral and written, governing the tenancies of the defendants in the multiple unit dwellings occupied by them, is an implied warranty of habitability which is fulfilled by substantial compliance with the pertinent provisions of the Chicago building code' (emphasis supplied). In the later case of Gillette v. Anderson, 4 Ill.App.3d 838, 841--842, 282 N.E.2d 149, 151, the court in applying the rule of the Jack Spring case said: '(T)he oral lease . . . included an implied warranty of habitability and the standards of that warranty would be those standards set forth in those sections of the ordinances of Waukegan related to housing' (emphasis supplied).
 The case of Hinson v. Delis, 26 Cal.App.3d 62, 71, 102 Cal.Rptr. 661, 666, cited in the court's opinion, holds only that a tenant proving that the dwelling unit which she occupied was in violation of the applicable code was entitled to a declaration that she 'is obliged to make rental payments only after the defendant (landlord) complies with his duty to substantially obey the housing codes and make the premises habitable.'
 In the 1972 case of Mease v. Fox, 200 N.W.2d 791, 796 (Iowa), the court said that 'the implied warranty we perceive in the lease situation is a representation there neither is nor shall be during the term a violation of applicable housing law, ordinance or regulation which shall render the premises unsafe, or unsanitary and unfit for living therein.'
 The opinion of the court also cites and quotes from the decisions in Pines v. Perssion, 14 Wis.2d 590, 111 N.W.2d 409, and Kline v. Burns, 111 N.H. 87, 276 A.2d 248. Although the court in each of these cases said it was implying a warranty of habitability of the dwelling unit in question, it should be noted that in each case the facts held to constitute a breach of the warranty consisted of violations of the building or housing codes. The relationship between the court's decision in the Pines case and legislative and administrative housing standards is obvious from the following language at pp. 595--596, 111 N.W.2d at p. 412 of the decision: 'Legislation and administrative rules, such as the safe-place statute, building codes, and health regulations, all impose certain duties on a property owner with respect to the condition of his premises. Thus, the legislature has made a policy judgment--that it is socially (and politically) desirable to impose these duties on a property owner--which has rendered the old common law rule obsolete. To follow the old rule of no implied warranty of habitability in leases would, in our opinion, be inconsistent with the current legislative policy concerning housing standards.' For other cases to the same effect, see Marini v. Ireland, 56 N.J. 265 A.2d 526, and Lund v. MacArthur, 51 Hawaii 473, 462 P.2d 482. All four of these cases could have been decided in favor of the tenants on the basis of the landlord's violation of applicable building or housing codes, as could the cases now before us, without imposing a broader warranty. See Schoshinski, Remedies of the Indigent Tenant: Proposal for Change, 54 Georgetown L.J. 519, 523, for discussion of 'Implied Warranty of Habitability Based on Housing Regulations.'
 If it were now necessary or appropriate to indicate by dictum what the ultimate scope of our new rule might be, beyond the necessities of the present cases, I would state it to be (a) that by renting a dwelling unit a landlord impliedly agrees, with respect to the minimum standards prescribed by any applicable laws, regulations or codes (such as the State Sanitary Code) having the force and effect of law, (i) that the rented unit complies with such standards at the time of the renting, and (ii) that he will do whatever such laws, regulations or codes require a landlord to do for compliance with such standards during the term of the renting, (b) that the landlord's obligation to provide and maintain premises which comply with those minimum standards and the tenant's obligation to pay the agreed rent are substantially mutually interdependent, (c) that if the tenant shall fail to pay the agreed rent when due the landlord may evict him notwithstanding the tenant's claim or allegation that the landlord has failed to comply with the prescribed minimum standards,  [FN3] and (d) that if the landlord fails in any material respect to comply with the prescribed minimum standards the tenant may (i) elect to remain in possession, paying the full amount of the agreed rent under protest based on such violation, and then bring an action to recover the excess of the amount paid over and above the fair value of the occupancy of the deficient premises, or (ii) vacate the premises, thereby terminating the tenancy, and as to rent unpaid for any period of occupancy the landlord may recover the fair value of such occupancy of the deficient premises. If such a rule were adopted, it would, of course, require further attention to such matters as notice to the landlord of Code violations arising after the letting, the time permitted the landlord to correct the violations,and the nature, extent or duration of a violation necessary to entitle the tenant to vacate or exercise other remedies available to him by reason of the violation.
FN3. This obvious limitation on the total interdependence of the landlord's obligation to repair and maintain the rented premises and the tenant's obligation to pay rent also appears in the opinion of the court. It is a reasonable limition in view of the fact that a tenant, if he wishes to remain in possession and either withhold payment of rent or pay rent into court, may do so to the extent permitted by G.L. c. 111, s 127F, inserted by St. 1965, c. 898, s 3, s 127H, as amended by St.1972, c. 201, and s 127L, inserted by St.1972, c. 799; or by G.L. c. 239, s 8A, as amended by St.1969, c. 355. As a matter of policy it is not desirable that a tenant who does not avail himself of these statutory remedies be permitted to continue to occupy the landlord's premises indefinitely without paying the rent to the landlord or depositing it in court when due, while prolonged legal proceedings to establish the rights and liabilities of the parties await final disposition by the courts.
 Admittedly the rule suggested above does not cover the situation constituting a 'constructive eviction' of a tenant which is discussed in the court's opinion, but that is because the facts of the present cases do not involve such a situation. There is nothing to suggest that our courts which have heretofore given relief to a tenant who is the victim of a 'constructive eviction' will not continue to do so in an appropriate case. Historically the orderly development and evolution of the common law has been accomplished primarily by the judicial decision of issues actually in controversy, with due consideration for the consequences of the decision, but without trying to anticipate and simultaneously decide all possible related questions which might arise later.
b) The Different Types of Tenancies
i) Term of Years

Mass. Gen. Laws ch. 183 §  3 TA \l "Mass. Gen. Laws ch. 183 §  3" \s "Mass. Gen. Laws ch. 183 §  3" \c 2 . Estate created without instrument in writing
 An estate or interest in land created without an instrument in writing signed by the grantor or by his attorney shall have the force and effect of an estate at will only, and no estate or interest in land shall be assigned, granted or surrendered unless by such writing or by operation of law.
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Supreme Judicial Court of Massachusetts, Suffolk.
WUNSCH
v.
DONNELLY.
Feb. 1, 1939.
  Appeal from Municipal Court of Boston, Appellate Division; Charles L. Carr, Associate Justice.
  A. W. Wunderly, of Boston, for appellant.
  A. T. Wasserman, of Boston, for appellee.
  COX, Justice.
  The defendant appealed from the order of the Appellate Division dismissing the report of the trial judge, who found for the plaintiff, in an action of contract to recover rent alleged to be due in accordance with a written lease dated May 22, 1930.  No question of pleading is involved and the facts are not in dispute.
  The material portions of the lease are as follows:  'This indenture, made this 22nd day of May A. D. 1930 between Myer Wunsch of Dorchester, Massachusetts, hereinafter called the Lessor of the first part, and John Donnelly & Sons, hereinafter called the Advertiser or Lessees of the second part, witnesseth:--That the Lessor doth hereby demise and lease unto the Advertiser the roof of the building numbered 1445-1451 on Dorchester Ave. at Fields Corner in Dorchester, Mass. (fr 50 ft. x. 12 ft.) to have and to hold the same for the term of five (5) years beginning with the date of erection of sign.  Yielding and paying therefor rent at the rate of $100.  (One Hundred) per annum to be paid in equal annual payments, the first of such payments to be made on the 1st day of June next, and at the same rate for any year unexpired at the legal termination of this lease.  * * * The Advertiser shall have access to said roof at all reasonable times and the right to terminate this lease on thirty (30) days written notice by registered mail, if, in their opinion, the advertising placed on said signs or structures is in any way obscured by changes, buildings or improvements on the premises or adjacent premises, or if the erection, equipment or maintenance of said signs is prohibited by laws, ordinance or by-law, and, thereupon, a pro rata part of any rent paid in advance shall be repaid by the Lessor to the Advertiser.  * * * This instrument shall be construed as a lease and not merely as a license.'  The lease was signed by the duly authorized agent of the defendant, who did business under the name John Donnelly & Sons.  She paid the plaintiff $100 on or before June 1, 1930.
  The trial judge refused to give the following requests for rulings:  '1.  The lease declared upon is void for uncertainty and the plaintiff cannot recover for rent thereunder.  * * * 3.  The leasehold described in the so-called indenture of lease offered by the plaintiff never became vested in the defendant.  4.  There is no evidence that the relation of landlord and tenant between the plaintiff and defendant ever came into existence.  5.  According tothe terms of the written lease offered by the plaintiff in evidence, the term of the lease was not to commence until the sign was erected.'
  As to the fifth request the judge reported that it was 'Refused--other provisions in the lease must be interpreted with the habendum clause to fix the beginning or term of the lease though doubtless before June 1, the defendant could set the time of beginning by erecting the sign.'  It is now the contention of the defendant that the trial judge was in error in that he failed to instruct himself that the lease was void by reason of uncertainty, or, assuming that the lease was good, because the term had never commenced.  It has not been suggested that we should not construe the written instrument as a lease or that we should not give effect to the provision in it that 'This instrument shall be construed as a lease and not merely as a license.'  See Alfano v. Donnelly, 285 Mass. 554, 557, 189 N.E. 610, 612.
 [1]
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[3]  'Whatever words are sufficient to explain the intent of the parties, that the one shall devest himself of the possession, and the other come into it for such a determinate time, such words, whether they run in the form of a license, covenant, or agreement, are of themselves sufficient, and will in construction of law amount to a lease for years.'  4 Bacon's Abr. (7th ed.) 816, 817.  It is generally held to be essential to the validity of a lease for years that it prescribe with reasonable certainty the date of commencement and the duration of the term of the lease, but this rule does not prevent the creation of tenancies in which the term is not absolutely fixed and where the time of commencement is stated to depend upon the happening of an event.  After the happening of the event any uncertainty is removed and the lease in this respect is valid.  Murray v. Cherrington, 99 Mass. 229, 231; Shaw v. Farnsworth, 108 Mass. 357, 360; Freeland v. Ritz, 154 Mass. 257, 259, 28 N.E. 226, 12 L.R.A. 561, 26 Am.St.Rep. 244.  In the case at bar, if the sign mentioned in the instrument had been erected, at least if erected before June 1, 1930, there would seem to be no difficulty in holding that the instrument created a term commencing from the time of the erection of the sign.
 [4]
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[6]  It is the defendant's contention that the words of the habendum clause make the commencement of the term entirely dependent on the erection of the sign.  If the time of commencement of a tenancy is clearly conditioned on the happening of an event which does not occur, it seems clear that no tenancy can commence.  King v. Warfield, 67 Md. 246, 9 A. 539, 1 Am.St.Rep. 384; Hammond v. Barton, 93 Wis. 183, 67 N.W. 412.  If a promise to pay rent depends upon a condition which is unperformed, no rent can be collected.  Smiley v. McLauthlin, 138 Mass. 363, 364; Wolbarsht v. Donnelly, 291 Mass. 229, 233, 197 N.E. 6.  The existence of a tenancy is essential to the recovery of rent.  Moskow v. Fine, 292 Mass. 233, 237, 198 N.E. 150.
 [7]
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[8]  The question in the case at bar, which is not free from difficulty, is to determine whether the agreement of the parties amounts to a condition that the tenancy should not commence until 'the date of erection of sign.'  If we look at the habendum clause alone, it would seem that the erection 'of sign' was a condition precedent to the commencement of the term, but the construction of a lease depends upon the intention of the parties to be ascertained by considering all its terms, giving to the words used the natural and reasonable meaning in the light of the facts to which they apply and the circumstances in which they are used.  Boston Molasses Co. v. Molasses Distributors Corp., 274 Mass. 589, 594, 175 N.E. 150; Codman v. Hygrade Food Products Corp., Mass., 3 N.E.2d 759, 106 A.L.R. 1354.  Compare Malden Knitting Mills v. United States Rubber Co., Mass., 16 N.E.2d 707.  In the application of this rule it is necessary to look at the entire instrument.  It appears that the reddendum clause provides that the rent is to be paid in equal annual payments, 'the first of such payments to be made on the 1st day of June next.'  Another provision of the instrument is that the tenant shall have the right to terminate the lease upon thirty days' written notice if the erection, equipment or maintenance of the sign is prohibited by laws, ordinance, or by- law.  We do not think these last two provisions of the lease can be disregarded in construing the effect of the provision as to the erection of the sign.  As already pointed out, the existence of a tenancy is essential to the recovery of rent, and here the parties have not only agreed upon the amount of rent but the defendant paid the first yearly instalment on or before the date on which, under the terms of the instrument, it was said to be due.  If the tenancy was not to begin until the date of the erection of the sign, there would seem to be little, if any, need for the insertion in the instrument of the provision giving the tenant the right to terminate the lease if there were any lawful prohibition against its erection.
 [9]  In our opinion the parties intended the creation of a tenancy, the term of which was to begin not later than June 1, 1930, and that the condition appearing in the habendum clause was to be limited in scope to the time prior to June 1, 1930, which was the date when the first annual payment of rent was to be made.  Proprietors of the South Congregational Meetinghouse in Lowell v. Hilton, 11 Gray 407; Davis v. Taylor-Lowenstein & Co., 158 Ala. 227, 230, 47 So. 653; Munzer v. Parker, 108 Minn. 505, 122 N.W. 375.  Under such a construction the clause giving the tenant the option to terminate the lease could be given full effect.  When we have in mind the provisions of the latter clause, the defendant's argument as to the hardship in the event that a permit for the erection of a sign could not be obtained is not impressive. Where the habendum provided that the commencement of the term of a lease was 'from the first day' of the month, and the rent was payable on 'the first day' of the month, it was held that these provisions were not inconsistent and that the term would commence on the first day of the month and include that day. Deyo v. Bleakley, 24 Barb. 9, 14; Meeks v. Ring, 51 Hun. 329, 332, 4 N.Y.S. 117.  In the case of H. S. & D. Investment Co. v. McCool, 139 Or. 266, 269, 9 P.2d 809, 810, where the defendant alleged that the term of the lease was uncertain, the court said, 'His [the defendant's] payment of rental for the first month would indicate that he did not, at that time, consider the lease indefinite and uncertain.'
  Order dismissing report affirmed.
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Supreme Judicial Court of Massachusetts, Middlesex.
Ralph MARCHESI
v.
Alfred BRABANT.
Argued Jan. 7, 1959.
Decided Jan. 28, 1959.
 Robert J. Muldoon, Somerville, for plaintiff.
 Richard C. Johnson, Woburn, for defendant.
 Before WILKINS, C. J., and RONAN, SPALDING, WHITTEMORE and CUTTER, JJ.
 RESCRIPT.
 In this section of summary process which was tried before a judge of the Superior Court, the judge made findings of fact and found for the plaintiff. The defendant presented three requests which in effect asked the judge to rule that a finding for the defendant was required.  These requests were denied.  Exceptions to their denial and to the finding for the plaintiff bring the case here.  The sole question is whether a memorandum executed by the parties in the latter part of December, 1955, constituted a lease.  The parties agree that if it is a lease the defendant should prevail, and that if it is not, the plaintiff should prevail.  The judge ruled that the memorandum was not a lease and at most was an agreement to execute a lease at some future time. There was no error.  The memorandum contained no date for the commencement or termination of the occupancy, and, as the judge found, there was 'no evidence from which either of those dates can reasonably and precisely be found.'  'The duration of a lease for years must be certain; this includes both its commencement and termination.'  Murray v. Cherrington, 99 Mass. 229, 230. See Farris v. Hershfield, 325 Mass. 176, 89 N.E.2d 636.
 Exceptions overruled.
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 Morris M. Goldings, Boston (Ellen S. Shapiro, with him), for Harold Simon & others.
 Before BROWN, JACOBS and IRELAND, JJ.
 JACOBS, Judge.
 A family business dispute caused Saul Simon and his wife Zelda to file a complaint in the Superior Court against Saul's brother Harold Simon, his wife Jeannine and Back Bay Clothing Company, a corporation controlled by Harold. The complaint, as amended, alleges violation by the defendants of an agreement to purchase certain commercial real estate as partners (the partnership claim) and of a contract giving Saul and Zelda the option to rent a portion of that property once purchased (the option claim).   The plaintiffs also allege fraud, breach of fiduciary duty, unjust enrichment, negligent misrepresentation, and, inevitably, violation of G.L. c. 93A.
 In the cross appeals before us, Saul and Zelda essentially seek review of the allowance of the defendants' motion for partial summary judgment on the partnership and c. 93A claims and from the direction of verdicts against them with respect to their claims of fraud and breach of fiduciary duty. [FN3]  Harold and Jeannine appeal from a judgment on a jury verdict on the option claim assessing damages in favor of Saul and Zelda in the amount of $453,000 for loss of profits. [FN4]
FN3. The judge also directed verdicts on the plaintiffs' claims of unjust enrichment and negligent misrepresentation.   The plaintiffs have not argued those claims in their brief.   We, therefore, need not pass upon any issues relating to them.   Mass.R.A.P. 16(a)(4), 367 Mass. 921 (1975).
FN4. Back Bay Clothing Company joined in the individual defendants' appeal from the denial of their joint motion for award of costs and counsel fees and participated in this appeal only to the extent of arguing that a directed verdict properly had been entered in its favor.   Since the denial of the motion for costs and fees was not argued to us, other than in a brief footnote, without citation to authorities or statutes, we need not review it.   Mass.R.A.P. 16(a)(4), 367 Mass. 921 (1975).   Moreover, we find no merit to the plaintiffs' contention that Harold was acting on behalf of Back Bay Clothing Company in his dealings with Saul and Zelda and therefore conclude that a verdict was appropriately directed for the corporation.   Accordingly, all further references to the "defendants" encompass only Harold and Jeannine.
 1. The factual background.   When Harold and Jeannine had an opportunity to purchase, under a right of first refusal in their lease, the building in which they operated a men's clothing store at the corner of Newbury and Clarendon Streets in Boston, they sought financial assistance from Saul and Zelda.   In exchange for that assistance, they agreed that Saul and Zelda would be equal partners with them in the ownership of the real estate to be purchased and that Saul and Zelda would have an option to lease the basement of that property for use as a women's clothing store upon the expiration of the lease of the present occupant, the Hope Chest.
 Saul and Zelda helped to arrange interim financing for the purchase and actively participated in the acquisition by supplying $50,000 of the initial cash deposit of $150,000 and co-signing a $735,000 promissory note which was partially secured by a mortgage on their home.   They allege that on May 31, 1983, the day before they signed the note, Harold told them that he did not want to be partners with them.   Harold testified the partnership concept foundered because Saul was unwilling to make additional necessary contributions to the operation and maintenance of the building as the need arose.   In any event, the parties agreed in writing, on May 31, 1983, that Harold and Jeannine would pay to Saul and Zelda a total of $250,000 by August 15, 1985, in repayment of the monies advanced by them and in appreciation for their assistance.   This agreement, which the plaintiffs testified they entered into in order to maintain family harmony, was intended to supersede the partnership arrangement.   Less than a week later, Harold complained to Saul and Zelda that his two-year commitment to pay $250,000 was making him ill with heart palpitations;  he thought he was going to have a heart attack.   Explaining they "did not want him to die over this," Saul and Zelda entered into a substitute arrangement, in writing, whereby Harold agreed to arrange for the release of the mortgage on Saul's and Zelda's home, repay to them their $50,000 advance, and give them $45,000, as a "finder's fee," by August 31, 1983.   The repayment and mortgage release were accomplished on time, but the $45,000 finder's fee remained unpaid for over a year.   On February 9, 1985, the parties entered into yet another agreement which provided for payment of the $45,000 fee by March of 1986, and for the payment of past and future interest on that amount.   Their handwritten agreement also contained the following language: 
"Saul & Zelda get the option to rent the lower level of the Hope Chest store when their (the Hope Chest's) lease expires.   If they do take it, they will pay the same rate of rent per square foot that Harold is paying for his store.   Saul & Zelda will do all the fixing up at their expense.   Entrance to upper level has to be maintained from Newbury Street--similar to how it is now.   Saul and Zelda have to let Harold know six month[s] ahead of time: (lease expires by May 31, 1987 so that Saul and Zelda have to let Harold know by Nov. 31, 1986.)   Saul and Zelda cannot use the name Simon or Simon's on anything with the Simon name as a name for their store. Too confusing."
 On September 13, 1985, Harold delivered to Saul and Zelda a check in the amount of $45,000 which contained a statement generally releasing the defendants of all liability to the plaintiffs.   Saul and Zelda endorsed the check, and at the same time, signed and returned to Harold, typewritten general release forms which Harold had submitted to them.   Saul was then suffering from severe hearing and vision limitations and when Zelda attempted to "lip read" the release language to him, Harold assured Saul and Zelda that they merely were signing a receipt for the $45,000 payment and that the option remained in effect.   A year later, Saul and Zelda unsuccessfully sought to exercise the option.   This suit followed.
 2. The defendants' appeal.   Having preserved the issue in their answer and during trial by their motion for a directed verdict, Harold and Jeannine argue that the option agreement does not comply with the Statute of Frauds  [FN5] and, therefore, is unenforceable as matter of law.   They contend that the option claim should not have been submitted to the jury.   While we agree that the option agreement does not comply with the Statute of Frauds, we conclude that, in the circumstances, a jury should be given an opportunity, in a new trial, to determine whether it nevertheless should be enforced.
FN5. General Laws c. 259, §  1, provides in pertinent part:  "No action shall be brought:  ... Fourth, Upon a contract for the sale of lands, tenements or hereditaments or of any interest in or concerning them;  ... Unless the ... contract ... is in writing and signed by the party to be charged...."
 Saul and Zelda correctly do not contest the general applicability of the Statute of Frauds to the option claim.   See G.L. c. 259, §  1, Fourth; Schwanbeck v. Federal-Mogul Corp.,
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 412 Mass. 703, 709, 592 N.E.2d 1289 (1992) ("[a]ny promise involving real property is enforceable only if that promise meets the requirements of the Statute of Frauds....").  See also First Natl. Bank of Boston v. Fairhaven Amusement Co.,
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 347 Mass. 243, 245, 197 N.E.2d 607 (1964).   Nor do they resist the general proposition that in order for a writing to satisfy the Statute of Frauds it must contain directly, or by implication, all of the essential terms of the parties' agreement.   See Michelson v. Sherman,
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 310 Mass. 774, 775, 39 N.E.2d 633 (1942).
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[3] Whether a writing satisfies the Statute of Frauds is a question of law.  Schwanbeck v. Federal-Mogul Corp., supra,
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 412 Mass. at 709-710, 592 N.E.2d 1289.   It is a court's function, therefore, to determine what provisions are essential to an agreement sought to be enforced and whether an omitted provision can be supplied by implication.   In the absence of a mutual mistake permitting reformation, the omission of an essential term, not supplied by reasonable implication, renders the memorandum insufficient. Restatement (Second) of Contracts §  131 comment g (1979).
 [4]
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[5] In the case of a lease or an agreement to lease, the duration of the leasehold interest is central to that undertaking.  "It is an essential element in a lease for a term that there be a demise for a period definitely fixed or at least capable of definite ascertainment."  Farris v. Hershfield,
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 325 Mass. 176, 177, 89 N.E.2d 636 (1950).   The writing offered to satisfy the Statute of Frauds must set forth that essential element with reasonable certainty.   Restatement (Second) of Contracts §  131(c) (1979). Moreover, this essential term cannot be provided by implication.   See 4 Williston on Contracts §  575 at 80 n. 11 3d ed. 1961), citing Williams v. Pittsfield Lime & Stone Co.,
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 258 Mass. 65, 154 N.E. 572 (1927) ( "where the contract is for a term of years but fails to define the term, no implication can be made in its favor....")  By contrast, when an agreement for the sale of land does not state the time for performance, a reasonable time will be implied.   See Cousbelis v. Alexander,
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 315 Mass. 729, 731, 54 N.E.2d 47 (1944).   The option before us is similar in all relevant respects to an agreement to execute a lease.   Among other deficiencies, the parties' option document fails to define the time period over which the rental was to extend.
 [6] During the trial, the judge permitted Saul to testify, over objection, to discussions concerning the length of the contemplated lease and instructed the jury that it was their responsibility to determine its term. [FN6] While attendant circumstances and oral communications may be shown by parol evidence to interpret and apply language used in a writing, Tzitzon Realty Co. v. Mustonen,
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 352 Mass. 648, 652-653, 227 N.E.2d 493 (1967), and cases cited, where a memorandum of agreement for a lease does not satisfy the Statute of Frauds because it does not state or touch upon the term or duration of the lease, that deficiency cannot be supplied by parol evidence.  Parker v. Tainter,
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 123 Mass. 185, 187 (1877).   See Michelson v. Sherman,
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 310 Mass. at 777, 39 N.E.2d 663;  A.B.C. Auto Parts, Inc. v. Moran,
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 359 Mass. 327, 330, 268 N.E.2d 844 (1971).   Compare Hook Brown Co. v. Farnsworth Press, Inc.,
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 348 Mass. 306, 310-311, 203 N.E.2d 681 (1965) (where writing reflected the essential terms of an oral agreement to renew a lease, sufficient to satisfy the Statute of Frauds, but was not a formal integrated document, parol evidence was admissible to interpret its terms);  Schwartz, Lease Drafting in Massachusetts §  5.2 at 108 (1961).  "Unless the writing, considered alone, expresses the essential terms with sufficient certainty to constitute an enforceable contract, it fails to meet the demands of the statute. Accordingly, where the Statute of Frauds, rather than the parol evidence rule is invoked, it follows that recovery may not be predicated upon parol proof of material terms omitted from the written memorandum, even though the oral understanding is entirely consistent with, and in no way tends to vary or contradict, the written instrument."   4 Williston on Contracts, supra at 77-78, quoting from Ellis v. Klaff,
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 96 Cal.App.2d 471, 477, 216 P.2d 15 (1950) (citations omitted).   See Rosenberg v. Deitrick,
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 37 F.Supp. 700, 703 (D.C.Mass.1940). [FN7]  As the option agreement omitted an essential element which could neither be implied by the court nor supplied by resort to parol evidence, it failed, as matter of law, to comply with the Statute of Frauds.
FN6. Saul testified there was a discussion with the defendants to the effect that his rental period would be "[f]or as long as [Harold] would have his store there" and that "Harold would have his store forever, and that I would have our store forever...."  There was also evidence that the defendants' lease from the prior owner was for a term of fifteen years and that they ultimately leased the basement space to the Bank of Boston for five years with options to extend for up to fifteen years.   There was further evidence that a lease between the defendants and Back Bay Clothing Company was entered into after Harold and Jeannine purchased the building. Saul testified that a successful retail business was related to selecting a location where the business would remain for a minimum of fifteen years. Expert testimony was admitted based on the plaintiffs' prospective loss of profits over a fifteen-year period.   Saul testified to prospective loss of profits over a twenty-year period.
FN7. In both his deposition and trial testimony, Harold acknowledged he had informed Saul and Zelda that their releases did not affect the option agreement.   Although the point was not argued to us or at trial, we note that some courts have held this type of admission sufficient to overcome a Statute of Frauds defense.   See Shedd, The Judicial Admissions Exception to the Statute of Frauds:  An Update, 12 Whittier L.Rev. 131 (1991).  Compare G.L. c. 106, §  2-201(3)(
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b
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 ).   Whatever the validity of this approach, it is limited to cases in which the existence of an agreement is otherwise denied by the admitting party and does not address or overcome the absence of essential terms in the admitted agreement.
 [7] On appeal, Saul and Zelda for the first time claim that the defendants are estopped to deny the enforceability of the option agreement.   They rely on trial evidence which reasonably could be construed as supporting the proposition that they risked their home and savings and twice agreed to reduce financial benefits in reliance on Harold's representation that the option was theirs.   Such evidence, coupled with proof that the defendants' promise of an option was intended to induce the reactions it elicited and a jury determination that injustice could be avoided only by enforcement of the promise, would be sufficient to implicate the doctrine of promissory estoppel. [FN8]  See Levin v. Rose,
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 302 Mass. 378, 381-382, 19 N.E.2d 297 (1939);  Cellucci v. Sun Oil Co.,
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 2 Mass.App.Ct. 722, 728-729, 320 N.E.2d 919 (1974), S.C., 368 Mass. 811, 331 N.E.2d 813 (1975).  "It is settled that the statute [of frauds] is not a bar where the denial of relief, to one who has been misled to his harm, would cause 'an unjust and unconscientious injury and loss.' "  Levin v. Rose, supra
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 at 381- 382, 19 N.E.2d 297, quoting from Glass v. Hulbert,
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 102 Mass. 24, 36 (1869). See Cellucci v. Sun Oil Co., supra
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 at 728, 320 N.E.2d 919.   Had estoppel been raised, there was sufficient evidence to permit that issue to go to the jury.   Compare MacKeen v. Kasinskas,
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 333 Mass. 695, 699, 132 N.E.2d 732 (1956).  "Whether evidence tending to support an estoppel is sufficient to prove it is ordinarily a question of fact."  Levin v. Rose, supra
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 at 382, 19 N.E.2d 297.
FN8. In Loranger Constr. Corp. v. E.F. Hauserman Co.,
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 376 Mass. 757, 761, 384 N.E.2d 176 (1978), the Supreme Judicial Court, while affirming this court's application of the principles of "promissory estoppel" in 6 Mass.App.Ct. 152 (1978), indicated it did not utilize that expression "since it tends to confusion rather than clarity," and instead employed the language of reliance.   See Greenstein v. Flatley,
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 19 Mass.App.Ct. 351, 357, 474 N.E.2d 1130 (1985).   Compare Boylston Dev. Group, Inc. v. 22 Boylston St. Corp.,
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 412 Mass. 531, 542 n. 17, 591 N.E.2d 157 (1992), where the court discusses the difference between "promissory estoppel" and "equitable estoppel."   See also Feinman, Promissory Estoppel and Judicial Method, 97 Harv.L.Rev. 678, n. 1 (1984), in which it is noted that " 'promissory estoppel' and 'reliance' are both employed widely and indiscriminately in the case law...."
 [8] Usually, we decline to address an argument which was not preserved at trial.  Royal Indem. Co. v. Blakely,
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 372 Mass. 86, 88, 360 N.E.2d 864 (1977);  Krupp v. Gulf Oil Corp.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1990118665" 
 29 Mass.App.Ct. 116, 120 & n. 4, 557 N.E.2d 769 (1990).   The difficulty in applying that policy here is that we assume that sound pragmatic and procedural limitations prevented the plaintiffs from arguing estoppel below.   Not only were the plaintiffs not obliged to fend off, in their complaint, the defendants' possible assertion of a Statute of Frauds defense, but their inclusion of such anticipatory matter may well have constituted improper pleading practice.   See 5 Wright & Miller, Federal Practice & Procedure §  1276 (2d ed. 1990);  Smith & Zobel, Rules Practice §  8.13 at 202 (1974) ("If plaintiff is relying on estoppel to avoid a defense, he would not ordinarily plead it.")   Moreover, the defendants' failure to include the Statute of Frauds as a ground for their motion for partial summary judgment supported an inference that the defense was nothing more than "boilerplate."   Compare Connors v. Hallmark & Son Coal Co.,
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 935 F.2d 336, 343-344 n. 12 (D.C.Cir.1991).   In any event, the plaintiffs' complaint, liberally read, reasonably could be construed as containing the seeds of an estoppel claim.
 Early in the trial, the judge indicated that he believed the option document satisfied the Statute of Frauds and that it was for the jury to determine the length of the lease contemplated by the agreement.   Having the advantage of that favorable judicial stance, the plaintiffs would have been ill-advised to press an estoppel theory, which, by definition, assumes the facial validity of the Statute of Frauds defense.
 Had the judge concluded, as have we, that the writing relied upon by the plaintiffs does not satisfy the Statute of Frauds, the plaintiffs would have had the opportunity to persuade the jury that the defendants, in fairness, nevertheless should be estopped from using the statute to bar their claim.   If the jury was so persuaded, they then, untrammeled by the rigid strictures of that statute, could have considered evidence of attendant circumstances and oral communications, such as those set forth in note 6, infra, [FN9] to determine whether the parties had defined the essential terms of the lease sufficiently to make binding the option agreement or whether the purported option was too indefinite to enforce.   See Geo. W. Wilcox, Inc. v. Shell E. Petroleum Prods., Inc.,
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 283 Mass. 383, 388-390, 186 N.E. 562 (1933);  Simons v. American Dry Ginger Ale Co.,
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 335 Mass. 521, 523-524, 140 N.E.2d 649 (1957).   Only if the jury, in the light of attendant circumstances, determined that the meaning of the option agreement could be "ascertained with reasonable certainty," Simons v. American Dry Ginger Ale Co., supra
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 at 523, 140 N.E.2d 649, should they then turn to the issues of breach and damages. [FN10]
FN9. A predicate to the consideration of such extrinsic or "parol" evidence is a judicial determination that the entire agreement of the parties was not integrated in the option document and that the evidence is not offered to vary its terms.   See Kesslen Shoe Co. v. Philadelphia Fire & Marine Ins. Co.,
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 295 Mass. 123, 129-131, 3 N.E.2d 257 (1936); Shain Inv. Co. v. Cohen,
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 15 Mass.App.Ct. 4, 12-13, 443 N.E.2d 126 (1982);  Hughes, Evidence §  422 (1961 & Supp.1993);  Liacos, Massachusetts Evidence 385-386 (5th ed. 1981 & Supp.1985).
FN10. The parties extensively argued the question whether the plaintiffs should have been permitted to base their damage claim on proof of lost profits.   If reached on retrial, proof of damages may well be reliant on a determination of the length of the lease contemplated by the parties.   We, therefore, do not address the issue other than to note that proof of lost profits is permitted to the extent they are established with reasonable certainty.  Eastern Paper Box Co. v. Herz Manuf. Corp.,
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 323 Mass. 138, 145, 80 N.E.2d 484 (1948).  Schwanbeck v. Federal-Mogul Corp.,
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 31 Mass.App.Ct. 390, 416, 578 N.E.2d 789 (1991), Id., 412 Mass. 703, 592 N.E.2d 1289.   Restatement (Second) of Contracts §  352 comment a, illus. 2 (1979).   See Computer Systems Engr., Inc. v. Qantel Corp.,
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 740 F.2d 59, 67 (1st Cir.1984).   Weisman & Clements, Protecting Reasonable Expectations:  Proof of Lost Profits for New Businesses, 76 Mass.L.Rev. 186 (1991).
 3. The plaintiffs' appeal.
 [9]
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[10] a. The partnership claims.   Whatever the status of the partnership agreement prior to the time that Saul and Zelda accepted the check for $45,000, their endorsement of that check, with its broad release language, together with their signing of separate release forms containing similarly broad language, effectively terminated any claim to a proprietary interest in the building.  The clear and uncontradicted thrust of the factual allegations in the materials properly before the judge at the time of his allowance of the defendants' motion for summary judgment is that while the option agreement was not encompassed, or intended to be encompassed in the release provisions, any claim to a partnership interest in the building effectively and clearly was released.   The averments of fraud and misrepresentation, as they apply to the partnership claims, are not supported by allegations of specific fact as required by Mass.R.Civ.P. 56(e), 365 Mass. 825 (1974).   The defendants' later efforts to resist the plaintiffs' attempts to enforce the option agreement do not support an inference of fraud at the time of the signing of the release and endorsement of the check.   Any failure on the part of Saul or Zelda to read or comprehend the release language was, in the absence of fraud, immaterial.   See Cohen v. Santoianni,
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 330 Mass. 187,  193, 112 N.E.2d 267 (1953).   See also Costello v. Hayes,
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 249 Mass. 349, 356, 144 N.E. 368 (1924).
 [11] Saul and Zelda unconvincingly attempt to connect and intertwine the partnership agreement with the option agreement to support their contention that there existed between the parties an unexecuted accord.   Under their theory, the refusal of Harold and Jeannine to honor the option agreement revived the partnership agreement, notwithstanding the release documents. See Peters v. Wallach,
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 366 Mass. 622, 628, 321 N.E.2d 806 (1975);  Lipson v. Adelson,
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 17 Mass.App.Ct. 90, 92-93, 456 N.E.2d 470 (1983).   This argument is unsupported by any specific facts contained in the rule 56 materials before the judge, as distinguished from testimony at the trial, which reasonably might lead to the inference that the option agreement and partnership agreement were interdependent and interrelated at any relevant time.   To the contrary, the option arrangement appears to have remained constant throughout while the oral partnership agreement was replaced by three subsequent written agreements, none of which reserved any ownership interest in Saul and Zelda.
 [12] b. The G.L. c. 93A claim.   As the judge correctly determined, the parties' dealings with each other "do not even remotely resemble the usual arm's-length negotiations encompassed by G.L. c. 93A." The transactions in issue essentially were private dealings between brothers, strongly influenced by familial impulses, and without effect on the public interest.   They were, therefore, beyond the reach of G.L. c. 93A. Newton v. Moffie,
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 13 Mass.App.Ct. 462, 466-467, 434 N.E.2d 656 (1982).
 c. Other issues.   Saul and Zelda's argument that the release was not supported by consideration is belied by the payment of $45,000 in advance of "March, 1986," the date specified in the February 9, 1985, agreement.   Equally unpersuasive is their claim that Harold violated a fiduciary relationship with Saul, since a familial relationship, of itself, does not give rise to fiduciary obligations.  Kelly v. Kelly,
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 358 Mass. 154, 156-157, 260 N.E.2d 659 (1970).   See Schleifstein v. Greenstein,
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 9 Mass.App.Ct. 344, 348, 401 N.E.2d 379 (1980).   The failure of the plaintiffs' evidence of fraud, justifying the direction of a verdict against them on that count, is not inconsistent with our estoppel analysis.  "Proof of fraud in its strict sense is not essential to estoppel."  McLearn v. Hill,
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 276 Mass. 519, 527, 177 N.E. 617 (1931).   We do not comment on claims of error preserved and argued by the defendants and relating to the conduct of the trial since the matters raised either did not unfairly prejudice the defendants or involved rulings well within the judge's discretion.
 The judgment for the plaintiffs on the breach of contract count is vacated and that claim is remanded for a new trial consistent with this opinion.   The judgment for the defendants, Harold Simon and Jeannine Simon, on all other counts is affirmed.   The judgment for the defendant Back Bay Clothing Company, Inc., on all counts is affirmed.
 So ordered.
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Supreme Judicial Court of Massachusetts, Suffolk.
BERMAN
v.
HOLDSWORTH et al., and three other cases.
Jan. 29, 1931.
 Report from Superior Court, Suffolk County; McLaughlin, Judge.
 Three separate actions by Frank E. Berman against Fred Holdsworth and others, and a fourth action by the same plaintiff against Charles W. Rowell. The trial judge ordered a verdict for defendants in each case, and reported the cases.
 R. B. Heavens, of Plymouth, for plaintiff.
 H. L. Michaels, of Boston, for defendants,
 FIELD, J.
 These four actions two in contract and two in tort, were brought by the plaintiff to recover damages alleged to have been sustained by him in consequence of the breach of a covenant, contained in an instrument of lease of certain real estate in Boston, purporting to restrict the landlord's right to terminate the lease. One action of contract was brought against the defendant Rowell, and one against the defendants Holdsworth and Farrington, for breach of such covenant. One action of tort was brought against the defendants Holdsworth and Farrington for inducing the defendant Rowell to break such covenant, and the other against the defendants Holdsworth, Farrington and Rowell for conspiring to cause the lease to be terminated and the plaintiff to be deprived of the premises unlawfully and in violation of said covenant.
 At the trial before a judge, and a jury the plaintiff testified that, in 1926, he negotiated with the defendant Farrington, in his office, for a lease of the premises in question, title to which stood in the name of the defendant Rowell, but was held by him for the benefit of the defendant Farrington, as the real party in interest, and that an instrument of lease was executed. This instrument which was dated April 1, 1926, and entitled, 'Tenancy at Will,' was introduced in evidence. It was executed under seal by the plaintiff and the defendant Rowell and provided in part as follows: 'Frank E. Berman, of Boston, Mass. (hereinafter called the Tenant) hereby hires of Charles W. Rowell, of Brookline, Mass. (hereinafter called the Landlord)' the premises in question. 'The Tenant agrees to pay rent therefor at the office of the Landlord from the fifth day of April, 1926 at the rate of Five hundred dollars monthly payable in installments of $125.00 per week in advance, which are not to exceed the $500, in any month. * * * Either the Landlord or the Tenant may terminate this tenancy 30 days from the first day of any month, provided written notice of intention so to do shall have been given to the other prior to such rent day. * * * Also, this agreement is on condition that, if the Tenant fails to perform any of the agreements herein, the Landlord may immediately or at any time thereafter without demand or notice enter upon the premises, terminate the tenancy and repossess the premises as of the Landlord's former estate. * * * The Tenant agrees, in case of termination by notice as aforesaid, to pay to the Landlord rent at the rate hereinbefore reserved to the date of such termination or to the date said premises are yielded up to the Landlord. * * * If later than the date of such termination, and in case of termination for breach of condition as hereinbefore provided or under the provisions of statute, the Tenant agrees to pay forthwith to the Landlord as liquidated damages a sum equal to the rent which would have been due at the next rent day succeeding such termination. * * * This lease shall not be terminated by the Landlord as above provided unless a tenant is obtained for this space who is willing to take a lease on the same basis as other stores in the block owned by the Landlord.'
 There was evidence that the plaintiff 'entered the premises, the rent starting on Monday, April 5, 1926,' that 'on or about September 29, 1926, said Charles W. Rowell, in whose name the property stood, executed a lease of the premises to the Washington Jewelry Company, the term of which was to commence November 1, 1926, and caused notice of this lease and a notice to quit to be served upon the plaintiff.' It was agreed that the 'sufficiency and efficacy of these notices. * * * [were] not in question if the instrument * * * actually created a tenancy at will'--that in said lease 'the rental price agreed upon was less per square foot of space than that of other stores in the block owned by the landlord,' that a few days after the receipt of the notices the defendant 'Farrington * * * appeared at the plaintiff's store and told the plaintiff that if he did not get out in compliance with the terms of the notice, he would 'throw' him out.' There was evidence also that, on November 1, 1926, the Washington Jewelry Company delivered a notice to quit and the premises were vacated. After the plaintiff had rested, the defendants moved for directed verdicts in their favor. The trial judge stated as his ruling 'that the written instrument entitled 'Tenancy at Will' * * * created no more than a tenancy at will and that such tenancy was terminated by the lease given by the defendant Rowell to the Washington Jewelry Company, if not by the notice to quit in thirty days given directly to the plaintiff,' ordered a verdict for the defendants in each case and reported the cases to this court, 'the verdicts to stand and judgment to be entered for the defendants if * * * [the] ruling and direction to the jury were right,' but, if 'the cases should have been submitted to the jury,' they are 'to stand for trial.'
 It is not contended that the tenancy was not terminated if the lease 'created no more than a tenancy at will' or that the tenancy created was not at the will of the tenant.
 The plaintiff contends that the ruling and direction of the trial judge were wrong since, though the tenancy was at the will of the tenant, it was not at the will of the landlord and by express provision in the instrument could not be terminated by him unless a tenant was 'obtained for this space * * * willing to take a lease on the same basis as other stores in the block owned by the Landlord' and the evidence warranted a finding that such a tenant was not obtained. The defendants reply that, in spite of the language of the instrument, relied on by the plaintiff, the tenancy was at the will of both parties, according to a principle which goes back to Coke upon Littleton, s. 55a, of which Chief Justice Shaw said, in Cheever v. Pearson, 16 Pick. 266, 272, 'The rule is settled, and has been unquestioned from Lord Coke's time to the present, that every lease at will must, in law, be at the will of both parties. Therefore when a lease is made to hold at the will of the lessee, it must also be at the will of the lessor,' and of which it was said recently in Foley v. Gamester (Mass.) 170 N. E. 799: 'In this Commonwealth * * * we consider it to be settled that where the lessee is not bound for any definite period and is at liberty at any time to terminate the tenancy, the estate is not a term of certain duration, and as the lessee is not bound to remain for any definite period, the landlord is not prevented from ending the relation.' See also Murray v. Cherrington, 99 Mass. 229; O'Reilly v. Frye, 263 Mass. 318, 160 N. E. 829.
 [1][2] The trial judge was right in ruling that the instrument 'created no more than a tenancy at will.' An instrument of lease, whether or not a conveyance within the meaning of some statutes, is in the nature of a conveyance as well as of a contract. The instrument here in question conveyed in estate at the will of both parties. The estate conveyed was characterized by the instrument as a 'Tenancy at Will.' The instrument provided expressly for its termination by the landlord, as well as by the tenant, upon thirty days' notice. That the landlord had such power of termination was recognized by his agreement that he would exercise the power only under certain conditions. This agreement purported to limit the landlord's right to terminate the tenancy by thirty days' notice. (Whether it purported to limit his right to terminate the tenancy 'for breach of condition * * * or under the provisions of statute' is not now material.) It did not purport to limit the landlord's right to terminate the tenancy indirectly by leasing the premises to another tenant. See Howard v. Merriam, 5 Cush. 563, 573-575; De Wolfe v. Roberts, 229 Mass. 410, 118 N. E. 885. Whatever the effect of this agreement as a contract or covenant it is not to be interpreted as changing the quantum of the estate conveyed. Consequently, we need not determine whether Lord Coke's rule extends to a case where, according to the terms of the instrument, though the estate could be terminated at the will of one party, its duration was fixed as against the other party. Compare In re Threlfall, 16 Ch. Div. 274. In the cases in this commonwealth, cited above, in which the rule was applied, the tenancy was expressly at the will of one party and its duration as against the other party was left to implication.
 [3]
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[4] Though the instrument conveyed only an estate at will, the plaintiff had contractual rights under the landlord's agreement that the lease should not be terminated by him by a thirty days' notice unless a tenant was 'obtained * * * willing to take a lease on the same basis as other stores in the block.' The instrument was under seal and, moreover, there was consideration for the landlord's promise. No rule of law prevents giving effect to this express agreement of the parties. It is not repugnant to the provisions of the instrument creating a tenancy at will, but is within the principle, applicable to such a tenancy, 'that the parties may agree between themselves as to the time and manner in which the tenancy may be terminated.' Davis v. Murphy, 126 Mass. 143, 145. See Lyon v. Cunningham, 136 Mass. 532, 541.
 [5] It follows from that has been said that the ruling of the trial judge that the 'tenancy was terminated by the lease given by the defendant Rowell to the Washington Jewelry Company, if not by the notice to quit in thirty days given directly to the plaintiff,' was correct and that such termination of the tenancy by lease would not be a breach of the landlord's agreement.
 It was error, however, to direct a verdict for the defendant in the action of contract against the defendant Rowell. It could have been found that this defendant terminated the tenancy at will by thirty days' written notice and thereby broke his contract not to terminate the tenancy in that manner unless a tenant was 'obtained * * * willing to take a lease on the same basis as other stores in the block.' There was evidence that such a notice to terminate was given on or about September 29, 1926. By the terms of the instrument of lease the tenancy would terminate '30 days from the first day' of the following month, that is, on October 31, 1926. Bemis v. Leonard, 118 Mass. 502, 19 Am. Rep. 470. The tenancy had not then been terminated by the lease to the Washington Jewelry Company, which created a tenancy beginning on the following day. No question is before us on this record as to the damages, if any, which the plaintiff suffered from breach of contract by the defendant Rowell.
 [6]
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[7] A verdict for the defendants was directed rightly in the action of contract against the defendants Holdsworth and Farrington. They were not parties to the instrument of lease. They could not be sued upon it as an instrument under seal and the seals cannot be disregarded in order to charge them. Seretto v. Schell, 247 Mass. 173, 176, 141 N. E. 871, and cases cited. Moreover, there was no evidence whatever connecting the defendant Holdsworth with the property. Verdicts also were directed rightly in the actions of tort. There was no evidence that the defendants Farrington and Holdsworth induced the defendant Rowell to break his contract or to terminate the lease in an illegal manner, or that the three defendants conspired to terminate the tenancy or deprive the plaintiff of the premises in violation of the agreement of the defendant Rowell or otherwise unlawfully. The defendant Rowell had a right to terminate the tenancy, even if that was his sole purpose, by leasing the premises to another tenant, and an action for conspiracy to accomplish this purpose by lawful means will not lie. Groustra v. Bourges, 141 Mass. 7, 9, 4 N. E. 623; De Wolfe v. Roberts, 229 Mass. 410, 412, 413, 118 N. E. 885.
 In accordance with the terms of the report, the action of contract against the defendant Rowell is to stand for trial, but in the other actions the verdicts are to stand and judgments are to be entered for the defendants.
 So ordered.
ii) Periodic Tenancy
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 CUTTER, Justice.
 Seward and his wife, under a written lease (the 1954 lease), leased from Mrs. Weeks and her late husband land in Chilmark (the locus) for one year beginning on November 1, 1954.  It was provided 'that thereafter this lease shall be automatically renewed for nine * * * additional one year period(s) unless the * * * Lessee (Sewards) shall give to the Lessor (Weeks and his wife) thirty * * * days written notice to the contrary prior to the expiration of the * * * period or of any renewal period.  Upon expiration of the * * * additional renewal periods(s) this lease shall continue thereafter from year to year unless either Lessee or Lessor shall give the other 120 days notice (written) prior to the commencement of any yearly renewal period.' There was a further provision (for convenience hereafter called 'the first refusal article') which reads, 'In the event of a contemplated sale during the demised term of the said real estate (the locus) * * * the Lessor agrees to give to the Lessee a notice in writing at least sixty * * * days before the contemplated sale of the substance of the terms upon which it is proposed to be made * * * and thereafter within sixty * * * days from the * * * mailing of said notice the Lessee shall have the right to purchase said premises (the locus) upon the terms and conditions proposed, and on failure of the Lessee to exercise such option within the time aforesaid the option hereby granted to the Lessee shall be * * * cancelled' (emphasis supplied).  The lease contains a covenant by the lessor for the lessee's quiet enjoyment of the locus 'for the * * * term or any extension thereto.'  The lease was recorded in the registry of deeds in 1962.  The principal issue before us is the interpretation of the italicized language in the first refusal article.
 Weeks and his wife on March 11, 1968, entered into a written option agreement with Lewis G. King, also a defendant, regarding a sale on December 31, 1968, of the locus and certain other property.  About April 18, 1968, the Sewards came to believe that Weeks and his wife 'were considering * * * selling * * * (to King) property * * * which included the' locus.  The Sewards thereupon notified Weeks and his wife that the former 'wished to know the terms of the arrangement so that they could * * * consider exercising their option to purchase.'  They also mailed a copy of their letter to King and notified him that they intended to purchase the locus. [FN1]
FN1.  To this letter King replied on April 20, 1968, that he had signed a purchase and sale agreement with Weeks and his wife.  He had not actually signed a purchase and sale agreement, but on November 4, 1968, he exercised the option to purchase under the option agreement of March 11, 1968.
 On June 18, 1968, Mrs. Weeks, by her attorney, sent Seward a notice to terminate the lease on October 31, 1968.  On June 24, 1968, the Sewards, by their attorney, notified the attorney for Mrs. Weeks that they intended to exercise their option to purchase.  On September 4, 1968, the Sewards brought this bill in equity against Mrs. Weeks and King, among other things, (a) to enjoin Mrs. Weeks [FN2] from evicting them from the locus and from taking any action to sell or transfer it, and (b) to prevent King from taking any action to purchase the locus.  The case was heard on a partial statement of agreed facts, and also on testimony and exhibits. [FN3]  A final decree was entered declaring (1) the first refusal article to have been binding on Mrs. Weeks when she (and her husband) 'entered into a contemplated sale of the' locus to King and (2) that Mrs. Weeks violated the first refusal article.  It also enjoined Mrs. Weeks from selling the locus to anyone but the Sewards 'until and unless the * * * (Sewards) are given a notice' which complies with the first refusal article.  King appealed.
FN2.  Her husband died on May 1, 1968.
FN3.  The testimony is not reported.  There is a report of material facts.  The exhibits are before us.  Among the facts agreed was that the Sewards have been operating a general market in Menemsha about one-half mile from the locus.  They have never (or not for a long time) operated a market at the locus but have used it only for the storage of groceries for their Menemsha store.
 Essentially all the facts already outlined are established by exhibits or by the partial statement of agreed facts.  Certain further facts, stated in the report of material facts (see fn. 3), are set out in the margin. [FN4]
FN4.  The pertinent facts found by the judge, not dealt with in the partial statement of agreed facts, included the following mixed finding and ruling, viz. the first refusal article 'was still in effect and had not been waived during the spring, summer, and fall of 1968.'  Findings by the judge concerning a lease to others of a portion of the locus do not appear to be the subject of any present argument by King and need not be stated.
 1.  King does not argue that the 1954 lease did not remain in effect as extended until its termination by notice effective on October 31, 1968. Accordingly, we assume, without deciding, that the first refusal article remained in effect (see Manaster v. Gopin, 330 Mass. 569, 571--573, 116 N.E.2d 134; Gibbs Realty & Inv. Corp. v. Carvel Stores Realty Corp.,   351 Mass. 684, 685--686, 223 N.E.2d 534) according to its terms until the termination of the 1954 lease effective on October 31, 1968, and that whatever rights and interests the Sewards had under the first refusal article were entitled to protection until the lease terminated.  See Fanger v. Leeder, 327 Mass. 501, 99 N.E.2d 533.  The question before us is to determine the correct interpretation of the first refusal article.
 2.  The entire 1954 lease is before us.  The partial statement of agreed facts and the exhibits are sufficiently complete to enable us to decide the case.  [FN5] We are in the same position as the trial judge with respect to interpreting the lease.  We treat our scope of review as essentially that upon a case stated.  See New England Foundation Co. Inc. v. American Mut. Liab. Ins. Co., Mass., [FNa] 260 N.E.2d 899.
FN5.  The judge's findings (fn. 4), supplementing the partial statement of agreed facts, do not significantly influence interpretation of the first refusal article.  In view of our assumption in part 1 of this opinion, we think that these further findings are of slight, if any, importance.
FNa.  Mass.Adv.Sh. (1970) 1271, 1272.
 [1] The principal question is the meaning of the provision, quoted earlier, in the first refusal article, viz. 'a contemplated sale during the demised term of the' locus.  The Sewards contend that, because the testimony is not reported, the trial judge's interpretation of this language is binding upon us.  We think this contention wholly without merit.  The interpretation of the written lease is a matter for the court on which we are not bound by the trial judge's conclusions, particularly as the problem of interpretation is not affected by any findings of fact (see fns. 4, 5) not included in the partial statement of agreed facts.  See Quintin Vespa Co. Inc. v. Construction Serv. Co., 343 Mass. 547, 551--552, 179 N.E.2d 895.
 King contends that the words 'during the demised term' relate to the noun  'sale,' just as does the word 'contemplated,' with the consequence that the event which gives rise to an option or first refusal is a proposed or 'contemplated' sale in which the actual conveyance is to take place during the term of the lease.  Because this sale was to take place on December 31, 1968, after the lease had terminated on October 31, 1968, King says it gave rise to (a) no duty on Mrs. Weeks's part (by reason of the first refusal article) to notify the Sewards of the proposed sale, and (b) no power in the Sewards to exercise the option discussed in the first refusal article. [FN6]
FN6.  He argues, also, that the requirement that Mrs. Weeks give notice to the Sewards 'sixty (60) days before the contemplated sale' suggests that the sale is the crucial date and not the date of the contemplation of a sale.  Under this provision ofthe first refusal article, no notice would have been required until sixty days before December 31, 1968, a day or so after the lease had terminated.
 King's interpretation seems to us the ordinary meaning of the words used.  It is also consistent with earlier Massachusetts decisions.  We read the first refusal article, not as an independent covenant or conditional option, but as an integral part of the 1954 lease and dependent upon it.  See Ober v. Brooks, 162 Mass. 102, 103--105, 38 N.E. 429.  Cf. Brown v. O'Brien, 168 Mass. 484, 487--488, 47 N.E. 195.  No fact agreed or found by the trial judge shows basis for interpreting the crucial language as designed to afford the Sewards protection against a sale to others after the expiration of the lease. See Cities Serv. Oil Co. v. National Shawmut Bank, 342 Mass. 108, 110--111, 172 N.E.2d 104.  See also London v. Tebo, 246 Mass. 360, 361--362, 141 N.E. 234; C. & W. Dyeing & Cleaning Co. Inc. v. DeQuattro, 344 Mass. 739, 742, 184 N.E.2d 61.
 This case is not directly governed by decisions involving sales by the lessor to others, subject to a lease (e.g.  Levy v. Peabody, 238 Mass. 164, 130 N.E. 261), or giving to the lessor a right to sell upon a stated notice to the lessee, in effect construed as giving to the lessor a conditional right to terminate the lease.  See Callaghan v.  Hawkes, 121 Mass. 298, 299. Such cases, however, do have some tendency to suggest that provisions in leases relating to sales to the lessee or to others may be viewed as referring to sales during the term and as designed to protect the lessor or lessee during the term. [FN7]  Many reasons for protection of the lessee against sale by the lessor would normally cease when his leasehold interest ceases.
FN7.  For authorities discussing options to purchase and rights of first refusal, see Hall, Landlord and Tenant (Adams and Wadsworth's 4th ed.) ss 105, 106; Am.Law of Property, ss 3.82--3.83; Swaim, Crocker's Notes on Common Forms (7th ed.) s 751; Schwartz, Lease Drafting in Massachusetts, s 10.9; note, 136 A.L.R. 138.
 The case is not one where the parties have based the existence of an option, or first refusal right, with clarity and precision upon a decision to sell, rather than the sale itself.  Cf. Chandler & Co. Inc. v. McDonald-Weber Co., 215 Mass. 365, 366--367, 102 N.E. 319 (whether it was agreed, if the owner of the interest 'decides to sell its * * * interests * * * it will first notify the (other) party * * * and give it an opportunity to purchase').  If mere contemplation of a sale were to be the basis of a first refusal, there would be an inherent ambiguity concerning when the right arose and what degree of determination on the part of the lessor amounted to contemplation.  This possibility of uncertainty is further reason for adopting the natural meaning of the words used by the parties.
 [2] We conclude that the first refusal article does not adequately impose upon the lessor any duty to the Sewards with respect to a sale of the locus to take place after their leasehold interest has terminated.  Nothing in their use of the locus shows a special necessity of continuing that use after the end of the lease which might give occasion for thinking that the parties intended to give a special meaning to the crucial words of the first refusal article. Accordingly, we interpret those words as having application only to a 'sale during the * * * term,' regardless of when the sale was first 'contemplated.'
 3.  The final decree is reversed.  A new final decree is to be entered dismissing the bill.  The defendants are to have costs of appeal.
 So ordered.
State of Maine v. Fin & Feather Club,  316 A.2d 351 (1974) TA \l "State of Maine v. Fin & Feather Club,  316 A.2d 351 (1974)" \s "State of Maine v. Fin & Feather Club" \c 1 
Supreme Judicial Court of Maine.
STATE of Maine et al.
v.
The FIN & FEATHER CLUB et al.
Feb. 21, 1974.
John W. Benoit, Jr., Deputy Atty. Gen., Augusta, for plaintiff.
 Doyle & Fuller by Jon R. Doyle, Augusta, for defendant.
 Before DUFRESNE, C. J., and WEATHERBEE, POMEROY, WERNICK, ARCHIBALD and DELAHANTY, JJ.
 DELAHANTY, Justice.
 This case is on report from the Superior Court (Kennebec County) in an action seeking a declaration of the rights of parties under leases to real property owned by the State of Maine and located in Baxter State Park.[FN1]  The defendants claim that the State lacks the authority under the relevant leases to effect a termination of their leasehold rights in such property.
FN1.  named after its prime benefactor, Percival Proctor Baxter, Governor of the State of Maine, January 31, 1921 through January 7, 1925.
 The relative rights of the parties to this action may best be understood by briefly tracing the history of the leases and the creation of the lessor-lessee relationship.  In 1956 and 1958, the defendants leased the subject property from the Great Northern Paper Company, the then owner of the land.  The terms of those leases extended from year to year with the right of either party to cancel.  The Fin & Feather Club lease required a thirty-day notice period prior to the termination date, and the Budreau-McQuarrie-Morrow lease required notice of cancellation to be given on a rent day.
 On May 11, 1962, the Great Northern Paper Company conveyed by deed real estate, including realty covered by the above leases, to Percival P. Baxter. The quitclaim deed was made subject to the existing camp leases; 'so long as said lessess (sic) use said leased premises for the purposes as now established, each of said lessees may continue its and his occupation under said lease in accordance with the terms thereof.'
 On August 6, 1962, Percival P. Baxter executed a deed granting the subject real estate to the State of Maine in trust for the benefit of the people of Maine.  This conveyance was also made subject to the outstanding leases with the same exact language as that contained in the previous deed from Great Northern Paper Company to Percival P. Baxter.
 In a Resolve of the Governor of the State of Maine and Executive Council dated September 5, 1962, the gift of the land in trust was accepted; and that was ratified and confirmed by the 101st Legislature of the State of Maine by its enactment of Chapter 1 of the Private and Special Laws of 1963.
 In June and December of 1963, leases were executed by Austin H. Wilkins in his capacity as Chairman of the Baxter State Park Authority to the defendants for the property they had been holding under the prior leases.  Defendants signed these leases accordingly.  The defendants have made and the Baxter State Park Authority has accepted rental payments under these leases for the years 1963 through 1971.
 By letters dated December 19, 1969, the Chairman of the Baxter State Park Authority notified the defendants that their leases were not to be renewed at the close of 1970.  The defendants refused to quit the leased premises, and while the parties were preparing to test the matter in court, the Park Authority repeated its notice of termination in letters dated December 8, 1971 and January 10, 1972.
 There is dispute as to which of the two sets of leases was operative at the time of the termination notice.  The defendants in this action contend that the State lacks the power to terminate the leaseholds whether the original lease from Great Northern or the later lease from the Park Authority was then in effect.
 Although the original lease from Great Northern contained the right of termination by the lessor upon notice, the defendants maintain that the termination right was not included in the transfer by deed to Governor Baxter. In support of this position, defendants point out a paragraph in the Great Northern-Baxter deed of May 11, 1962, which states: 
'This conveyance is made subject to three existing camp leases, viz: (A) Lease on north shore of Abol Stream at outlet of Abol Pond to the Fin and Feather Club; (B) Lease on shore of Abol Pond to Abol Pond Scout Camp Committee; and (C) Lease on Togue Stream to Ronald Budreau, et als; so long as said lessess (sic) use said leased premises for the purposes as now established, each of said lessees may continue its and his occupation under said lease in accordance with the terms thereof.' 
  Defendants interpret this language as a reservation and qualification of the reversionary interests which Great Northern deeded to Governor Baxter, such interests thereby not including the termination powers contained in the original lease.  This interpretation would grant to defendants an absolute right to occupy the premises until they ceased to use the leased land as it was used at the making of the deed or until they breached the conditions of their leases.  This Court finds such an interpretation improper relative to the law and facts of this case.
 [1]
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[2] The purchaser of a parcel of property takes subject to a lease thereof where he has actual notice of the lease or contructive notice through the recordation of the lease.  A purchaser without notice of an unrecorded lease, which is within the recording law, may be held not bound by such a lease.  See 1 American Law of Property s 3.59 (A.  J. Casner ed. 1952); 51C C.J.S. Landlord & Tenant s 258(2).
 [3] There is no evidence in the present case that the original lease was recorded.  Therefore, the 'subject to' clause in the deed from Great Northern to Baxter served to provide actual notice of the outstanding leases. Anderson v. Conner, 43 Misc. 384, 87 N.Y.S. 449, 451 (1904).  Such notice protected the lessees from divestment of their interests in the land, and also protected Great Northern from any claim of breach of its warranty against 'lawful claims and demands of all persons claiming by, through or under the Grantor herein.'  McRae v. Pope, 311 Mass. 500, 42 N.E.2d 261, 264 (1942). The 'subject to' clause served to describe accurately the specific reversionary interests being transferred from Great Northern to Baxter.  Harley v. Magnolia Petroleum Co., 378 Ill. 19, 37 N.E.2d 760, 766 (1941); Cockrell v. Texas Gulf Sulphur Co., 157 Tex. 10, 299 S.W.2d 672, 676 (1956).  The inclusion of additional language in the 'subject to' clause, stating that the lessees may continue their occupation in accordance with the leases, did nothing to change the effect of the clause.  It merely confirmed the continuing rights of the tenants under the original lease.  It is in this original lease that the rights of the lessees and transferee-lessor were laid out.  Nothing in the deed from Great Northern Paper Company to Governor Baxter expanded the leasehold rights of the third party lessees.  Nor did the qualifying phrase 'subject to' connote a reservation or retention of property rights by Great Northern.  Renner v. Crisman, 80 S.D. 532, 127 N.W.2d 717, 721 (1964).
 [4]
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[5] Unless expressly excepted, title also passes, without description or mention, to all appurtenances and incidents belonging to it.  These rights include the grantor's interest as lessor in a lease.  See 3 American Law of Property s 12.87.  In the subject transfer, Governor Baxter obtained all rights of the Great Northern Paper Company relative to the leases with the defendants.  These rights included that of termination upon proper notice.
 Similarly, the conveyance of the property from Governor Baxter to the State of Maine transferred the same rights relative to the outstanding leases.  The State had the full rights of the lessor under the original lease agreements.
 Subsequent to the conveyance of the reversionary interests in the property from Governor Baxter to the State of Maine, new leases were executed between the State (by the Baxter State Park Authority) and the defendants for the subject property.  The creation in 1963 of these new leases gives rise to three important issues: (1) the authority of the Baxter State Park Authority to lease lands in Baxter State Park, (2) the effect of the new leases on the prior leases between the parties, (3) the rights of the parties under the new leases.
I
 The land constituting Baxter State Park is, 
'. . . under the joint supervision and control of, and shall be administered by the Forest Commissioner, the Commissioner of Inland Fisheries and Game and the Attorney General, and the said commissioners and Attorney General shall have full power in the control and management of the same, under the title of Baxter State Park Authority.'  12 M.R.S.A. s 901.  (Emphasis added.)
 [6]
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[8] Public bodies may exercise only that power which is conferred upon them by law.  The source of that authority must be found in the empowering statute, which grants not only the expressly delegated powers, but also incidental powers necessary to the full exercise of those invested.  This Court has so found relative to the regulatory authority of the Public Utilities Commission.  City of Rockland v. Camden and Rockland Water Co., 134 Me. 95, 181 A. 818 (1935).  An authorizing statute 
  The public body may employ means appropriate from its language.  These powers are: 
1.  those necessarily arising from powers expressly granted 
2.  those reasonably inferred from powers expressly granted 
3.  those essential to give effect to powers expressly granted. 
  The public body may employ means appropriate for the purpose of carrying out the authority directly conferred upon it.  Lynch v. Commissioner of Education, 317 Mass. 73, 56 N.E.2d 896 (1944) (statute conferring 'general management' of institution upon state department confers authority to deal with all details of control and administration of such institution).  See also, 2 McQuillin Mun.Corp. (3rd Ed.) s 10.12., 67 C.J.S. Officers s 107.
 [9] The grant of power to the Park Authority in s 901 for the management and control of Baxter State Park is broad and greatly dependent on the discretion of the Park Authority members.  In determining the parameters of permissible action, this Court is mindful of Governor Baxter's intent 
'. . . not to separate this park from the people to whom it was given; but rather seek to have it enjoyed and 'used to the fullest extent but in the right unspoiled manner.'' 
  This expression of intent is now incorporated into our law under 12 M.R.S.A. s 900.  There may be no doubt that the land is to be kept as a '. . . public park and place of recreation' in its 'natural wild state.' Id.
 The administration of Baxter State Park was specifically exempted from any supervision or connection with the State Park Commission.  Id.  The statute contemplates the terms of the donor's trust being most effectively accomplished by giving broad powers of control to three State officers, who would be exclusively responsible for seeing that the terms of the trust are strictly satisfied.  12 M.R.S.A. ss 901, 906.
 It is in this light that we consider the granting of new leases by the Park Authority to the defendants in 1963 in substitution for the prior leases granted by Great Northern Paper Company.  The new leases specifically and clearly restricted the rights of the lessees in the use of the land, so as to comport with Percival P. Baxter's intention that the land remain in its natural state.  These restrictions pertained to clearing the land, kindling fires, use of firearms and habitation of the buildings.  Some of these restrictions were not contained in the earlier leases.  The new leases increased the ability of the lessor-Park Authority to manage and control the leased land consistent with their statutory duties and trust obligations.
 Nothing in the instrument creating the trust or in the statutory provision specifically precluded the Park Authority from continuing in a lessor relationship with the defendants.  12 M.R.S.A. s 906 contains specific restrictions on powers and duties of the Park Authority but contains no admonishment relative to leases.  Furthermore Governor Baxter transferred the property in trust to the State with leases to the defendants outstanding, though he could have exercised his termination rights.
 It is acknolwedged that the park was to be used for 'public recreational purposes.'  Nothing in the Park Authority action was inconsistent with that goal.  The new leases were executed shortly after the State's acquisition of the lands.  No public purpose would have been served by the immediate expulsion of all tenants occupying the land.  Such action would have maximized disruption of the tenants' plans and been of little benefit to the increased utilization of park land.  Instead, the Park Authority executed new leases that assured effective land use management of the park property.  This approach allowed the continuation of non-conflicting land use during the period that the Park Authority consolidated its lands and developed plans for the public usage of the area.
 [10]
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[12] The grant of authority to the members of the Baxter State Park Authority is broad with emphasis on the goals of management rather than the methods.  A general grant of power, unaccompanied by definite directions as to how the power is to be exercised, implies the right to employ means and methods necessary to comply with statutory requirements.  Gemsco v. Walling, 324 U.S. 244, 262, 65 S.Ct. 605, 615, 89 L.Ed. 921 (1945); United States v. Jones, 204 F.2d 745 (7th Cir. 1953), cert. denied 346 U.S. 854, 74 S.Ct. 67, 98 L.Ed. 368 (1953).[FN2]  The action of the Park Authority, in substituting new leases more favorable to the State's supervision of land use, was a limited managerial act consistent with the broad delegation of power authorized by statute and trust instrument.  The courts will not review managerial acts, not clearly arbitrary, of executive officials performed within the scope of their authority and will not substitute their judgment in such matters for that of the officials.
FN2.  It is not necessary for us to discuss the general authority of the Baxter State Park Authority to lease park lands.  The power exercised in the present case concerned a very limited exercise of discretion, in a situation where there were pre-existing leases on newly acquired park lands.
    II
 [13] Concluding that the Baxter State Park Authority was properly authorized to negotiate new leases with the defendants, we hold that the acceptance by the tenant of a new lease for the same property from the lessor during the term of the original lease constituted a surrender by operation of law of the first lease.  This Court similarly expressed this rule in the case of Brown v. Linn Woolen Co., 114 Me. 266, 269, 95 A. 1037, 1038 (1915): 
A surrender of a lease by act and operation of law is doubtless efected by acceptance by the tenant during the term of such lease of a new lease of the premises demised.  Presumption of an intention to surrender follows such acceptance-'but if the acts of the parties taken all together, are such as to rebut the idea of a surrender, then none ought to be presumed." 
  Nothing in the agreed statement indicates a contrary intent.  The parties to the present action had originally been bound by leases that were not entered into directly between themselves.  The action of the parties was consistent with the presumption of surrender, in that the new leases were indentures by and between the lessor and lessees and thereby might best express the contractual expectations and obligations of both.  Nor are the new leases mere modifications of the prior leases.  The new leases contain provisions more restrictive of the permissible land use by the tenants than the prior leases. They are also more specific as to the statuts of any structures erected on the properties.  Much of the language of the new leases was drawn from the original leases.  This very act of repetition lends substance to the new leases as being complete expressions of the leasehold agreements independent of any prior writings.
III
 It is in the new leases exclusively that we look to determine the terms of the leases and the relative rights of termination thereunder.  The lease provisions are quite simple on this matter: 
'To hold and enjoy the aforesaid premises and rights for the term from June 1, 1963 to January 1, 1964 and to continue from year to year from January 1st thereafter unless this lease is sooner terminated under the provisions of this indentur.' 
  The leases contain the added provision that any breach of the lease on the part of the lessees gives to the lessor an automatic right of termination without notice.[FN3]
FN3.  'If the lessees shall use said premises for any other purpose or in any other manner than as hereinbefore specified, or shall fail to pay the aforesaid rental when said rental becomes due, whether payment thereof be demanded or not, or shall fail to perform in good faith any of their agreements herein set forth, or to conform to all the restrictions herein stated, then and in any such case the lessor or its assigns may at tis or their election enter without further notice or demand upon said premises and terminate and annul this lease so far as all further rights of the lessee hereunder are concerned, and repossess themselves of said premises and hold the same as in their First estate, together with all the buildings, erections and additions thereon, anything herein contained to the contrary notwithstanding; and no failure on the part of the lessor or its assigns to enforce a forfeiture of this lease for any breach by said lessee of any condition or agreement herein contained shall be construed as a waiver of the right to enforce a forfeiture for subsequent of the same or any other of said conditions or agreements.'
 It is argued by the defendants that these terms and termination provisions allow for annulment only upon the breach of one or more of the conditions set forth in the leases.  This position reflects an inaccurate interpretation of the lease.
 [14]
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[16] The parties agreed to a lease of seven months to continue from year to year thereafter.  This created a lease for a fixed term to be followed by a periodic tenancy.  A periodic tenancy is an estate that continues for successive periods unless terminated at the end of a period by notice.  1 Restatement, Property (1936) s 20.  A year to year lease is such a periodic tenancy in the State of Maine.  Moshier v. Reding, 12 Me. 478 (1835).
 [17] While it has been recognized that a 'tenant from year to year . . . cannot be dispossessed without regular notice,' Id. at 483, the length of time for notice of termination has not been established by statute or case law in this jurisdiction.  The common law has long accepted a six months notice terminating with the end of a year.  As far back as Right v. Darby, 1 Term R. 161, Lord Mansfield said in reference to year to year tenancies '. . . if either party should be inclined to change his mind, he should give the other half a year's notice before the expiration of the next or any following year.'  See cases cited in note to Stedman v. McIntosh, 42 Am.Dec. 126 (N.C.1844).  The rule originated with respect to agricultural tenancies in order to allow tenants an opportunity to reap crops that they had sown, but with no apparent reason became firmly lodged in the common law as to other tenancies as well.  Ellis v. Paige et al., in notis, 19 Mass. (2 Pick.) 71 (1823).  The six month notice requirement is still employed by those jurisdictions looking to a common law source.  1 American Law of Property s 3.90; Maniatty v. Carroll Co., 114 Vt. 168, 41 A.2d 144 (1945); Johnson v. Selectmen of Salisbury, 120 Vt. 6, 132 A.2d 423 (1957).  In the absence of legislative prescription in this area and any policy reasons to the contrary, this Court adopts the common law requirement that a year to year tenancy may be terminated upon six months notice with the end of the current year as the date of termination, unless otherwise provided by contract.[FN4]
FN4.  The early cases of Gordan v. Gilman, 48 Me. 473 (1861) and Withers v. Larrabee, 48 Me. 570 (1861) refer to termination of 'tenancies at will' when the rent was 'payable yearly.'  The Court found that a three month notice of termination was required for all tenancies at will pursuant to the statute then in force, R.S. of 1841, c. 95, s 19. See now 14 M.R.S.A. s 6002 (30 days notice for tenancies at will). These were not, in fact, periodic tenancies but rather mere conferences of rights to the possession of leased premises for such indefinite period as both parties determined such possession was to continue.  Rent was expressed in terms of yearly units but only for purposes of computing the payments during the uncertain term.  The reason the tenancies could be no more than at will was due to the fact that the leasing agreements were oral.  See now 33 M.R.S.A. s 162.  These cases have no bearing on a case, such as the present one, where a periodic tenancy was created by written instrument.  The difference in the treatment of year to year tenancies and tenancies at will as to notice of termination was recognized as early as 1835 in the case of Moshier v. Reding, supra.
 [18] The plaintiff in this instance gave the requisite six month notice to the defendants.  The issue presented to this Court is whetherthe phrase 'to continue from year to year from January 1st thereafter unless this lease is sooner terminated under the provisions of this indenture . . .' (emphasis added) unilaterally restricted the ordinary termination rights of a lessor under a periodic tenancy.  Defendants maintain that the language of the lease allows for termination only if the possible events contained in the 'unless' clause actually occur, i. e. breach of a specific lease covenant.
 This Court finds that the words of the 'unless' clause neither were intended nor did they effect a restriction of the ordinary power of termination upon notice inherent to the landlord's rights under a periodic tenancy.[FN5]  On the contrary, such language provides supplementary termination rights in the event that the tenant should be in violation of the terms of the lease.  In that event, the six month notice provision is waived and the lessee consents to an automatic termination without further notice.  The language of the clause makes the supplementary nature of the phrase evident.  The inclusion of the word 'sooner' in the phrase 'unless this lease is sooner terminated under the provisions of this indenture' indicates an awareness and acceptance of a termination power vested in both the lessor and lessee that amy take effect if the termination power for breach of the lease were not to arise.
FN5.  Parties to a year to year lease may mutually convenant to restrict termination rights so as to make them dependent on the occurrence of a particular event.  E. g. Carlisle v. Weiscopf, 237 Mass. 183, 129 N.E. 375 (1921) (lease to continue unless the lessee gave certain written notice of his intention to terminate).  No such restriction is effected by the subject language in the present case; and this Court would require any restriction to be clear and specific to be of force.
 [19] The phrase 'to continue from year to year' establishes a periodic tenancy with all the attendant common law rights of lessor and lessee including those of termination by notice.  Moshier v. Reding, supra.  The additional provision for breach of the lease provided additional and expanded powers of termination to the lessor.  If no breach were to occur, as in the present case, then termination could be effected only upon proper notice.
 [20] The Baxter State Park Authority exercised only those powers of termination which were granted to it by operation of law and the terms of the lease.  Notice was timely and proper and served effectively to terminate any leasehold rights of the defendants in the subject property.
 The responsibility of the Baxter State Park Authority and of this Court is great to protect the vision of Percival P. Baxter who realized the precious and tenuous existence of our State's wilderness.  The munificent grant of Governor Baxter to 'the people of the State of Maine' was a guarantee that this inheritance will not be lost to future generations of Maine people.  The wild beauty of Maine's forests is part of every Maine citizen's heritage.  'The forests of America, however slighted by man, must have been a great delight of God; for they were the best he ever planted.'[FN6]  The continued enforcement of Governor Baxter's trust will insure this bounty in perpetuity.
FN6.  John Muir, 'The American Forests,' Atlantic Monthly, Vol. 80, p. 145.
 The entry shall be:
 Judgment for the plaintiffs State of Maine and Jon A. Lund, Maine Attorney General; Maynard F. Marsh, Commissioner of Inland Fisheries and Game; and Fred E. Holt, Maine Forest Commissioner, in their capacity as Baxter State Park Authority on the complaint and counterclaim.  Leasehold rights of the defendants in the subject property were terminated on December 31, 1970.  Costs shall be apportioned one-half to the plaintiffs and on-half to the defendants.
 All Justices concurring.
iii) Tenancy at Will
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Supreme Judicial Court of Massachusetts.
WELCOME S. HOWARD
v.
JOHN W. MERRIAM.
September Term, 1850.
 The owner of real estate, having sold and conveyed the same in fee, and entered into a written contract with the purchaser, by which the latter undertook to sell and reconvey the estate to him at a future day, on certain terms, remained in possession of the same under a parol agreement with such grantee, who afterwards sold and conveyed the estate to a third person in fee: It was held, that the estate of the first grantor, under the parol agreement with his grantee, was that of a tenant at will only, which was terminated on the second conveyance, by operation of law; and that the second grantee was thereupon entitled to the process provided in Rev. Sts. c. 104, § §  2 and 4, to recover possession of the estate??
 THIS was a complaint under the Rev. Sts. c. 104, § §  2 and 4, to recover the possession of certain premises therein described, which, it was alleged, were held by the defendant unlawfully, and against the right of the plaintiff. The complaint was commenced and tried before a justice of the peace, and was carried by appeal to the court of common pleas. At the trial in that court, before Byington, J., the following facts appeared in evidence:--
 The premises in question, on the 20th of June, 1845, were owned by the defendant, and, on that day, were conveyed by him, in fee, by deed with warranty, to one Levi Goodrich. At the same time, a written contract, signed by the parties, was entered into between the defendant and Goodrich, of which the following is a copy:-- 
  "Whereas, John W. Merriam, of Pittsfield, in the county of Berkshire, has this day conveyed to me certain real estate lying in said Pittsfield, and described in his deed to me of this date: 
  Now know ye, that for the consideration hereafter mentioned, I agree with and promise the said Merriam, that if he pays me within four years from the date hereof, whatever sum of money said real estate and the buildings to be erected thereon may cost and amount to, together with the interest on said sum to be paid annually, with all taxes assessed and to be assessed on said real estate during the time aforesaid, and all expenses for fences on said estate; an account of the cost of said land, buildings and fences shall be rendered to said Merriam as soon as ascertained; then I will sell and convey to him the real estate aforesaid by deed of warranty. 
  In testimony whereof, I have hereto set my hand this 26th day of June, A. D. 1845?? 
  And the said Merriam on his part agrees, that all the account which the said Levi Goodrich may have by reason of the purchase of the said land, and the erection of said buildings, fences, and payment of taxes, shall be considered the value of said premises. 
  And he further agrees with said Goodrich, that he will purchase said land of him; and further agrees, that his labor in the erection of said buildings and fences, together with the labor of his workmen, and all materials which he may furnish for said buildings, shall be considered as part payment for the purchase of said premises by him of said Goodrich. 
  In witness whereof we have hereunto set our hands to this and other of the same tenor, the day and year aforesaid."
 The defendant occupied the premises as a tenant under Goodrich, in pursuance of a parol agreement with him, to the 3d of February, 1849, when Goodrich conveyed the estate in fee, by a deed with warranty, to the plaintiff, who, on the 8th of February, gave the defendant a notice to quit, which was duly served by a constable, of which the following is a copy:-- 
  "To John W. Merriam, of Pittsfield,--Sir: You are hereby notified and warned that I have purchased of Levi Goodrich the dwelling-house and lot now occupied by you, and hereby demand immediate possession of the same, and you are required to leave the premises forthwith.
Pittsfield, Feb. 8, 1849.  W. S. HOWARD." 
 The defendant refusing to yield the possession, this process was commenced against him on the 22d of March, 1849.
 The defendant offered to prove a parol agreement on the part of Goodrich, that the defendant should have possession of the premises for the four years mentioned in the written contract above stated, and, also, that at the time of taking his deed from Goodrich, the plaintiff knew of the written contract. This evidence, the defendant contended, if admitted, was sufficient to defeat the plaintiff's right of possession; but the presiding judge ruled otherwise, and rejected the evidence; whereupon the jury returned a verdict for the plaintiff, and the defendant excepted.
The case was argued in writing by T. A. Gold and T. G. Gold, for the defendant, and by J. D. Colt for the plaintiff.
 The opinion was delivered at the September term, 1851.
 SHAW, C. J.
 This is a process commenced originally before a justice of the peace, under the Rev. Sts. c. 104, usually denominated the statute of forcible entry and detainer; although it provides a summary process by complaint for restoration of possession, in the case of landlord and tenant, as well as in that of forcible entry and detainer. This chapter, in the first and second sections, makes provision for the like summary process, by complaint, in the two classes of cases, which were formerly provided for in different statutes; and which, in the first draft of the commissioners for revising the statutes, were embraced in different sections and provisions, but ultimately brought together in these two sections. See the Commissioners' Report, note, c. 104, §  20. This connection of two different subjects may have led to some confusion and misapprehension; but when carefully considered, we think they will be readily understood.
 As there seems to be some misunderstanding in the community, in regard to the relative rights of landlord and tenant, especially in cases of tenancies at will, the manner in which a tenancy at will may be determined, the effects of such determination, and especially the cases in which the summary process provided for by the Rev. Sts. c. 104 will lie; and as several cases involving these questions have been recently before us, and others are pending upon this circuit, we have thought it necessary, before proceeding to consider the present case and the principles applicable to it, to take a somewhat general view of the legislation upon these several subjects, and of the construction which has heretofore been put upon the various provisions of the statute in question, in judicial proceedings.
 The first statute provision, which was intended to give a remedy to landlords, to enable them to obtain possession of tenements, against tenants holding over, by a summary process before a justice of the peace, was the statute of 1825, c. 89. The mischief manifestly was, that tenants, after their right to hold had terminated, or after ceasing to pay rent, could only be removed, and landlords restored to possession, by a final judgment in a real action; and such defaulting tenant might keep the rightful owner out, without paying rent, so long as legal process could be kept on foot. The leading provision in the statute, to meet and remedy this mischief, was, that a landlord might have a summary process by complaint before a justice of the peace, to be proceeded upon at short notice?? and although the defendant was secured in the right of appeal yet if he took an appeal, it was upon condition of giving security, not only to pay the costs, but the intervening rent and damages, from the time of the appeal to the final judgment, in case the landlord should finally recover. The effect would be, that the landlord, if really entitled to the possession, would obtain possession speedily, under the justice's judgment and warrant, or would have security for the rent as an equivalent.
 This act, which in the title was called an act providing further remedies for landlords and tenants, went further, and, in the enacting part, was not limited to that object. It provided, that when any tenant or occupant of any house or tenement shall hold such tenement without right, whoever has the right of possession may summon such tenant or occupant, and proceed against him for the recovery of the possession, before a justice of the peace, in the manner provided in the act. Possibly, the person who drew this act intended to use the term tenant as designating one holding under a lease or demise of some sort; but this is not the legal meaning of the term, which extends to all persons holding real estate. Such was the construction put upon the act, in the case of Sacket v. Wheaton,
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 17 Pick. 103.
 The commissioners, in preparing the revised statutes, obviously intended to guard against an extension of this summary process to all cases of persons holding possession without right, and to limit it to its probable original purpose. The provisions reported by them, therefore, were (§  20) that when any lessee of lands or tenements, or any person holding under such lessee, should hold possession of the demised premises without right, after the determination of the lease, and after notice to quit, he might be removed from the premises in the manner therein provided; and (§  21) that the landlord, or person entitled to the possession, might take out from any justice of the peace, a writ in the form used for an original summons in common civil actions before ajustice of the peace, in which the defendant should be summoned to answer to the complaint of the plaintiff, for that the defendant was in the possession of the lands or tenements in question, describing them, which he held of the plaintiff for a term that was past, and which he continued to hold unlawfully, and against the right of the plaintiff, as it was said.
 The reported provisions were not adopted in form by the legislature; but the cases of forcible entry and detainer, and of a lessee holding over after a demise, which the commissioners in their notes (see note, c. 104, §  26,) considered nearly analogous, were brought together and provided for in one and the same section; c. 104, §  2. The precise form of that enactment is as follows: "And also, when the lessee of any lands or tenements, or any person holding under such lessee, shall hold possession of the demised premises, without right, after the determination of the lease, either by its own limitation or by a notice to quit, as provided in the sixtieth chapter, the person entitled to the premises may be restored to the possession thereof, in the manner hereinafter provided."
 This is the provision, upon which the questions above alluded to depend. Instead of reaching every wrongdoer, or person holding possession of the land without right, it is plainly limited to a lessee, or one who has been a lessee, and who ought to surrender the possession of the premises to the person who is lawfully entitled to the present possession. The statute therefore gives this summary process against one who is or has been a lessee, or claims under a lessee, in favor of the lessor, or of any one then entitled to the immediate possession. This seems to extend to every species of lease or demise, whether for life, (the lessee's own, or pur auter vie,) for years, or at will, by lease or by parol; and to every species of lessee, assignee, or sub-tenant; and to every lessor, assignee of the lessor, or reversioner, whether by act of law, or assignment in pais. And if by the determination of the term, the reversion has merged in the fee, then the remedy is given to the owner in fee; who seems to be embraced in the description, "the person entitled to the premises," that is, the possession of the premises, after the determination of the lease.
 This seems to be the construction put upon the clause in the Rev. Sts. by the commissioners who reported it. In their note to §  20 of the report, they allude to the statute of 1825 c. 89, and remark, that its title and general tenor show, that it was intended to apply merely to the case of landlord and tenant, and therefore they limit their enactment to that object. They remark, further, that if the party in possession has acquired that possession by force, or should detain it by force, he might be removed by the process of forcible entry and detainer; if in any other mode, the action of trespass or writ of entry would be a sufficient remedy; and that if this summary process of the statute of 1825 was extended to the case of every ""tenant or occupant" of land, who should refuse to quit it, upon the demand of any adverse claimant, it might supersede the writs of trespass and entry, and bring every disputed title to be tried by this summary process.
 The commissioners seem to have overlooked the provisions in the statute of 1825, and also in their own report, that if in this process the title is drawn in question, the case should be transferred to the court of common pleas. However, it is very manifest, that this summary remedy, for restoration of possession, was intended by the commissioners to be confined, and was confined, to a case, where the possession was obtained in consequence of the relation of tenant, which, at some time, had been held by the defendant, or by the person under whom he claimed. This part of the act is now limited to the case of a tenant holding over.
 The statute, as reported by the commissioners, had one set of sections for the case of "forcible entry," and another set for the case of landlord and tenant. Accordingly, in §  21, of the commissioners' report, the form of complaint was prescribed, as already stated, and it was declared, that no other declaration should be required. This is the form, which the commissioners, in their note to §  21, say, would be applicable to all cases of tenancy, and in which the allegation would be equally true and appropriate, whether the suit was between the original lessor and lessee, or their representatives. They also remark, that it would be a sufficient mode of stating the termination of the lease, whether it was for life or years, and in altered the whole structure of the statute, probably, for the purpose of making the same provisions in fewer terms. For this purpose, they put the cases of forcible entry and detainer, whatever mode it might have been determined.
 In this chapter, the legislature did not adopt the report of the commissioners, in form, but and the holding over of a tenant, into one section; and in the subsequent clauses, describing the mode of proceeding, they prescribe one and the same mode for all the cases. Accordingly, in §  4, substituted for §  21, of the commissioners' report, it is directed, that the complaint shall state, "that the defendant is in possession of the lands and tenements (described) which he holds unlawfully, and against the right of the plaintiff, as it is said;" and that no other declaration shall be required.
 It might seem, at first sight, that the legislature, by this form of complaint, intended to restore the broader operation of the statute of 1825, so as to include all cases of holding possession of land without right. But it may readily be seen, why these terms of the complaint were altered, and made more general, without involving any such intent. The commissioners, in their report, had made different provisions for the different cases. They directed, in cases of forcible entry and detainer, that the complaint should state, with convenient certainty, the entry or detainer, complained of, to two justices, who were to summon a jury, and take an inquisition, whether the complaint laid before them was true, according to their evidence. § §  5 and 6. All this was changed by the legislature, who directed proceedings, before one justice, to be tried by him, in the manner already stated; and in pursuance of this design, directed one complaint, general enough in its terms, to extend to all the three cases, namely, forcible entry, forcible detainer, and the holding over of a tenant unlawfully; and with that purpose, described the form of complaint in §  4 of the statute as passed in the Rev. Sts. c. 104. This change is to be regretted, because the complaint, as made, and the warrant containing it, as served, will give the defendant no notice whether he is sued for a forcible entry, forcible detainer, or for an unlawful holding over after the termination of a lease. Perhaps this will practically be attended with little inconvenience, because by the statute, the case to be proved must be limited to one of these three, and the defendant, in general, will not be at a loss to understand which. [FNa1]
FNa1. The legislature of 1851, in the new practice act (St. 1851, c. 233, § §  76 to 95,) repealed the provisions of the Rev. Sts. c. 104, relative to forcible entry and detainer, and substituted therefor, in substance, the old law as contained in the statute of 1784, c. 8, and reported by the commissioners for revising the statutes. But by the more recent legislation, (St. 1852, c. 312, §  86,) the old law is again repealed, and the provisions of the revised statutes restored.
 From this view, it seems to be very clear, that the cases intended to be reached by this summary process cannot extend to any unlawful holding of possession, other than those embraced in some one of the three forms above mentioned.
 What constitutes a tenancy at will, what are its incidents, and what are the rights of the parties, was first considered fully in the case of Rising v. Stannard,
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 17 Mass. 288. In Ellis v. Paige,
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 1 Pick. 43, it was decided, not by a unanimous opinion, that a tenant at will, in this commonwealth, was tenant at the will of both parties; and that the lessor might determine his will, and put an end to the tenancy, and that without notice to quit. But it was further held, that after such determination by the lessor, the lessee had a reasonable time to remove, which reasonable time was a question of law. In this case, Putnam, J., gave a dissenting opinion, which is reported in a note to the case of Coffin v. Lunt,
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 2 Pick. 71; in which last-mentioned case, Parker, C. J., spoke of the question as still open and unsettled, whether notice to quit was necessary to determine a tenancy at will. In the same case, it was held, that, if notice was necessary, the length of time must be regulated by the terms of the parol agreement by which it was formed; and where rent was payable monthly, a month's notice was sufficient. Such was the state of the law, it is believed, when the St. 1825, c. 89, passed February 15, 1826, was enacted. The fourth section provided, that from and after the 1st of July, 1826, all leases at will, and tenancies at sufferance, of any lands or tenements, might be terminated by either party, after giving to the other party three months' notice; and when the rent was due and payable more frequently than quarterly, the notice was sufficient if equal to the interval between the times of such payments; with a proviso, that, in case of refusal or neglect to pay the rent due, fourteen days' notice should be sufficient; and also, that nothing in the act should prevent landlords from pursuing their rights and remedies by the common and statute law, as then existing in this commonwealth.
 These provisions are substantially reenacted by the Rev. Sts. c. 60, §  26, omitting, however, tenancies at sufferance, and the last proviso, saving to landlords all other remedies. The omission of tenancies at sufferance is founded in obvious reason. If one in possession of land is a mere tenant at sufferance, he is bound to go out without notice, on the entry of the landlord; if the landlord permits him to remain, and especially if he receives rent of him, then he becomes tenant at will, and his rights and liabilities are regulated accordingly, by the other provision of the statute.
 The broad, saving clause, contained in the act of 1825, if construed literally, would seem to render the act itself almost nugatory. The act provided, that either lessor or lessee might terminate the tenancy by giving three months' notice. If this provision was merely permissive, and all other rights and remedies were saved to landlords, then the statute merely added one more to the existing modes, in which such a tenancy at will might be determined; so that if the landlord could terminate the tenancy by entry, without notice to quit, before the statute, he might do so afterwards; and the statute thus added nothing to the security of the interest of a tenant at will. We are not aware, that any case occurred to test this question between the passing of the statute of 1825, and the enactment of the revised statutes in 1836. In framing the latter, this large saving clause was omitted.
 The question then is, what construction is to be put upon the provision of the Rev. Sts. c. 60, §  26, relative to the determination of estates at will.Is it equivalent to a provision, with negative words, that thenceforth a tenancy at will shall not be determined, as between the parties, without the notice provided for in that chapter?
 In order to understand and apply the true meaning and construction of this provision, it is necessary to consider what the law was before; what was the mischief or inconvenience to be avoided or corrected; and then the words adopted with a view to reach that object.
 The law governing tenancies at will was well understood, and had an old and deep foundation, in the common law. A tenancy at will was held to be at the will of both parties; it was personal to the parties creating it; and if heirs or assigns were mentioned in the agreement, the provision relating to them was void and had no effect. But such a holding, according to its literal sense, was extremely precarious and inconvenient; and, in England, courts readily laid hold of slight circumstances of agreement, usage, and presumed mutual convenience, to convert tenancies at will into holdings from year to year; and then followed the requisites of notice to quit, expiring at the end of a year, and other incidents. Strict tenancies at will, however, at common law, still subsisted; and there were well-known modes, by which such tenancies were terminated by operation of law; amongst which were the death of either party, alienation, waste by the tenant, &c.
 But the question is, what was the state of the law in this commonwealth, when the act of 1825 was passed. To say the least, it must be considered extremely doubtful. It had been decided in 1822, in the case of Ellis v. Paige,
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 1 Pick. 43, that as between landlord and tenant at will, notice to quit was not necessary; but that reasonable time should be allowed to the tenant, after the entry of the landlord or demand of possession by him, to enable the tenant to remove his property. But in this opinion, as already remarked, the court were not unanimous; one learned judge, Putnam, J., came to a different result upon the point in question, and drew up an elaborate opinion, (see 2 Pick. 71,) which, by mistake, was not delivered at the time the case was decided, in which he maintained, that notice to quit was necessary, according to the English authorities, and stated that the law had been so uniformly considered in Massachusetts. It is stated by the reporter, (in a note, 2 Pick. 71,) that another learned judge, Jackson, J., concurred with Putnam, J., in the opinion thus expressed.
 Such was the state of the law, on the adjudicated cases, when the statute of 1825 and the revised statutes were respectively passed. It seems to us, that the object was, not to show how this precarious relation of tenancy at will should be determined by act of law, but what should be done by either party to determine his will, and purposely to put an end to the tenancy, in pursuance of that determination. There was much nicety on this point in many of the old authorities; and some attempts to determine the holding of a tenant at will were held to be void, because they were fraudulent determinations of the will. The object of the legislature seems to have been, to provide an easy, peaceable, and equitable mode of determining this anomalous and precarious estate, and to enable the landlord, or other person entitled to the possession, to regain that possession in a reasonably short time, and for that purpose to have the aid of the magistrate and civil officers, if necessary, by a summary judicial proceeding.
 It appears to us, therefore, that the true purpose of the act of 1825 was to enable the owner of land, which was held by a tenant at will, to regain the possession of his land in a peaceable way after fourteen days' notice, if the rent was in arrear; or after as many days' or weeks' notice, as the interval between the times of payment of rent, if less than quarterly; and, at all events, after three months' notice. The statute renders these rights clear and certain, which before were doubtful. There are no prohibitory words, providing that the estate shall not be terminated in any other mode; but as the intention was to make certain what was doubtful, and as it was a controverted question, whether a landlord could determine his will by an entry or demand of possession, without notice; we think the reasonable construction is, that this was the mode prescribed, and that by reasonable implication, it excludes other modes of determining the will by the act of the parties. In its scope and purpose, it is limited to the case of determining the will, and terminating the tenancy, by the act of the party desirous of doing so. But we think it leaves all other cases of determining the estate by act of law, as they stood before.
 We are to keep steadily in view the distinction between determining the will, as a means of determining the estate, and the termination of the estate by other legal means. Nor is there any necessary connection between the provisions of the Rev. Sts. c. 60, which furnish a mode by which either of the parties may determine his will, and those of Rev. Sts. c. 104, which provide a summary process for regaining possession of lands, after the determination of any lease at will or otherwise. This remedy is given not merely to a lessor or landlord, but to any person immediately entitled to the possession.
 The question then is, whether, if a lessor at will alienes his estate, such alienation defeats the right of the tenant at will to three months' notice. This in fact constitutes the principal difficulty in this construction, founded upon the distinction between the determination of the tenancy at will, by act of law, and by the act of the party. It may be said, that if a lessor is desirous of getting rid speedily of an unwelcome tenant, he may convey away his estate, and his grantee may then enter, or have the summary process provided by statute, without giving the three months' notice. If this should be done colorably or fraudulently, without any intent to alienate, it might, like other fraudulent and colorable acts, be held void.
 But if the lessor at will does in fact alienate, it is clear, that by operation of law the tenancy is at an end. The alienee does not become the lessor at will of the former lessee at will; nor does the tenant at will become tenant to the alienee. Who would be entitled to recover the rent of the tenant, after such alienation? Not the alienee, who has become the owner in fee, because between him and the tenant there is no privity of contract or estate; nor the alienor, for he has entirely parted with all his interest and ceased to be lessor.
 May we not distinguish, then, between the act of the party in determining his will, and thus directly determining the estate, as of his own power, which is limited and restricted by this statute, and his act in alienating, being a lawful act, done alio intuitu, which he has a right to do, and to which the law attaches a collateral consequence, to wit, the determination of the estate at will?
 Any other construction than that above suggested would be injurious to the rights incident to the ownership of real estate. When the owner of land permits a tenant at will to enter and occupy, it must be well known to the parties, because it is a well-established rule of law, that upon a conveyance of the estate the tenancy at will must terminate. The right of the purchaser would also be injuriously affected. He does not take a reversion, merely, and with it a legal right to the rent, as in case of the purchase of an estate subject to a lease for years, because there is no reversion. Is not the case, then, one in which a tenant at will takes a certain well-known legal interest, with a distinct notice, and subject to a distinct understanding, that if his landlord alienates the estate, the tenant must quit without the three months' notice, having reserved to him his right to emblements, and other privileges of an outgoing tenant at will?
 The distinction, between determining the will as a direct purpose, and an act which indirectly leads to the same consequence, by operation of law, may seem a narrow one; but we think it is founded on substantial grounds of law. A man cannot determine, as a distinct substantive act, with any legal effect, that he will pay his taxes in one town or in another; but he can determine in what town he will fix his domicil, and thus indirectly determine where he will pay his taxes, giving effect to the principle of law, which requires him to pay his taxes where he has his domicil. Makepeace v. Lee, cited in 5 Pick. 378. We think that this is the construction, which has been uniformly put upon this act, in all the cases which have been adjudged since its passage; though, perhaps, there is no case reported, where the principle has been fully stated and the reasons particularly given.
 It will therefore be proper to review the cases upon this subject, which have occurred under the law giving a summary process for the landlord against the tenant.
 The case of Dorrell v. Johnson,
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 17 Pick. 263, decided in 1835, was an action of trespass quare clausum, brought by the landlord after the expiration of a fixed term for which the estate was demised, and after an entry by the lessor.
 The new provision of the statute under consideration was alluded to in the case of French v. Fuller,
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 23 Pick. 104, decided in 1839. The suit was trespass quare clausum by a lessor at will, against a third person, for entering and demanding rent. It was held, that the action would not lie, because there was no injury to the freehold. But Wilde, J., in delivering the opinion, enters a caution, that since the statute (Rev. Sts. c. 60, §  26,) providing that an estate at will might be determined by either party, by giving three months' notice in writing to the other, the possession of a tenant at will, before notice and for three months' after, might not, as in the case of Starr v. Jackson,
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 11 Mass. 519, be held to be the possession of the lessor. ""The tenant," the judge remarks, "has not only the possession, but also the right of possession, and, in this respect, he stands on the same footing as a tenant for a term certain." This remark, taken in the connection in which it was said, and with reference to the subject-matter, that is, as between landlord and tenant, where no notice had been given, may be true and correct. It is not laid down as a general proposition, but only "in this respect," that these cases are alike.
 The next case in the order of time, which has been drawn into this discussion, is that of Kinsley v. Ames,
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 2 Met. 29, before the court in 1840. By the Rev. Sts. c. 104, as has been before stated, the three cases of forcible entry, forcible detainer, and tenant holding over, are classed together, and the same summary remedy is given in them all. The defendant, in the case above mentioned, having given a mortgage with a power of sale, which had passed through several hands, the estate was ultimately sold by an assignee, pursuant to the power, and with the assent of the mortgagor. The purchaser, under this sale, entered on a part of the premises, and gave notice to the defendant to surrender the possession; but the latter refused, and resisted with menaces and force. It was held, that the defendant was not a tenant at will, and was not entitled to notice to quit; and the plaintiff having rightfully entered on a part of the premises, the forcible resistance to his entry on the remainder constituted a forcible detainer, within the statute. The remarks of the court, in that case, were intended solely to point out the distinction between the revised statutes, and the law as it stood on the statute of 1825, c. 89, §  4, as to tenants at will and tenants at sufferance, in regard to a right to notice to quit. The object was not to show, that the process against Ames was brought against him as tenant at will or at sufferance, but to show that the entry of the purchaser in that case was rightful, and his possession lawful. The adjudication was founded on the other branch of the statute, giving a summary process, in case of a forcible detainer.
 The next case, that of Hollis v. Pool,
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 3 Met. 350, which occurred in 1841, was a summary process, commenced before a justice of the peace, under the Rev. Sts. c. 104, § §  2 and 4, where there had been a holding over by a tenant, after the determination of his lease. In this case, there was a parol lease for a year, which, by the Rev. Sts. c. 59, §  29, could give no greater interest than an estate at will. It was contended, that when the lessor aliened the estate, the alienation determined the tenancy at will, by operation of law, and cases were cited to sustain that proposition. It was held, that after entry and demand of possession by the purchaser, and a refusal to surrender the possession, this process would lie at the suit of the purchaser.
 The case is quite shortly reported; the grounds of the decision are not fully stated; and perhaps too much reliance was placed on the authority of Kinsley v. Ames, which, as already explained, was founded on another provision of the statute, namely, that relating to forcible detainer. The analogy intended to be suggested was this; that in each of these cases, the defendant had ceased to be a tenant at will, and as such entitled by statute to a notice to quit. The ground upon which the court manifestly proceeded was, that upon the alienation of the estate, the tenancy at will previously existing, by which the defendant had held, was determined by operation of law; that the purchaser of the estate was the person then entitled to the possession of the premises; and, therefore, that he rightfully commenced the summary process before a justice of the peace to obtain the possession.
 There was another ground, on which this case might have received the same decision, to wit, the parol agreement of the defendant to quit, in case the owner should sell the estate, which was not void, but valid and binding on the defendant. This was adopted and approved in the case hereafter cited.
 The next case, which is supposed to have a bearing upon this question, is that of Saunders v. Robinson,
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 5 Met. 343, decided in 1842, which was a complaint on the Rev. Sts. c. 104, for a forcible entry and detainer. The whole discussion turned upon the point of what is necessary to prove such an entry or detainer by strong hand, as to bring the case within that branch of the statute. It is remarked, at the close of the opinion, that it had been contended in the argument, that the case might have been sustained on that branch of the statute, which gives this process against a tenant holding over. But it was answered, that no such claim was made at the trial, or raised by the exceptions; and no opinion was given on that subject.
 The case of Meader v. Stone,
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 7 Met. 147, in 1843, was trespass quare clausum, brought by a tenant at will against the landlord. It appeared, that notice to quit for non-payment of rent had been given, and had expired; whereupon, it was held, that the right of the tenant at will to hold the premises ceased; that it was not his close; and that the action would not lie.
 We then come to the case of Hildreth v. Conant,
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 10 Met. 298, decided in 1845, which contains an ample commentary on the statutes in question, and points out the distinct provisions of the statute of 1825, and those of the Rev. Sts. c. 104. It decided, that the right of the lessee was determined, after the expiration of fourteen days' notice to quit for non-payment of rent; and that the person then entitled to the possession, a lessee for years, was entitled to have the summary process provided by statute.
 According to the views before stated, this case might probably have been sustained, without the fourteen days' notice to quit, on the ground that the estate for years, made by the landlord to a third party, determined the estate at will by operation of law, and that no notice was necessary. There was such notice, however, which was a plain ground, upon which the summary process of the statute might be maintained, and upon that ground the decision was placed.
 The case of Benedict v. Morse,
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 10 Met. 223, was determined expressly on the ground, that an alienation of the estate by the lessor at will operated in law as a determination of the tenancy at will, and that the tenant was not entitled to notice to quit. It was a summary process under the statute, brought by the alienee of the lessor at will.
 The case of Ferrin v. Kenney,
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 10 Met. 294, involves a discussion of the construction of the same statutes, and affirms the principles hereinbefore stated; especially the doctrine, that the death of either lessor or lessee, in a tenancy at will, is de facto a termination of the estate, and that no interest passes thereby to the heir or executor of the tenant at will.
 The case of the Fifty Associates v. Howland,
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 11 Met. 99, decided in 1846, was a proceeding on the Rev. Sts. c. 104; in which it was determined, that the process did not lie in case of an alleged forfeiture for non-payment of rent, and that such forfeiture was not a termination of the term by its own limitation, within the meaning of the statute.
 This case probably led to the passing of the statute of 1847, c. 267, which provides, that in all cases of neglect or refusal to pay rent, according to the terms of a written lease, fourteen days' notice to quit shall be sufficient to determine the lease, and to entitle the landlord to the summary process of the Rev. Sts. c. 104, to recover possession. This enactment is accompanied with a proviso, that upon tender of all arrears of rent and costs, the process may be stayed, and the lease held to continue in full force.
 It may be worthy of remark, that this statute, as also that of 1848, c. 142, respecting the tender and recognizance, when an appeal takes place under the Rev. Sts. c. 104, although they relate solely to the case of landlord and tenant, in referring to that statute and the proceedings under it, speak of them as the proceedings in case of "forcible entry and detainer"; and this no doubt arises from the fact, that the chapter is only entitled "Of forcible entry and detainer," which does not embrace the other great head of landlord and tenant, although the subjects are very different, and had before been provided for in distinct statutes.
 We then come to the case of Kelly v. Waite,
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 12 Met. 300, decided in 1847, which certainly deserves consideration. We believe it has been suggested in argument, in some of the more recent cases, that something was decided in this case which was inconsistent with former cases.
 But, we think, if we are right in the foregoing principles, that this case was correctly decided, and is in strict conformity with preceding decisions, though there is an expression or two in the report which requires explanation.
 The action was trespass de bonis asportatis, for taking and carrying away hay from a meadow. The right to the hay, as personal property, depending upon the right of possession of the soil, on which it was raised, involved the question of the rights of the respective parties to that possession. There was evidence tending to show a demise to the defendant, for the season, by a parol lease, under which he entered; that subsequently, the land was leased for years, that is, for a term certain, to one Dow, who entered, and gave notice of his title to the defendant; and that after such entry and notice, the defendant entered and took and carried away the hay. By the parol lease, the defendant was tenant at will only; but by the subsequent lease for years to Dow, the estate at will was determined by act of law; and the defendant then became tenant at sufferance only. By the notice of that lease for years, and the entry of the lessee for years, and demand of possession by him, the defendant's right of possession ceased; and by his subsequent entry, and taking of the hay, he became a trespasser.
 The opinion was delivered by myself, and what requires correction is this: After stating that the oral lease gave an estate at will only, the opinion adds: "Being an estate at the will of both parties, it was determinable by the lessor, by any act of ownership, inconsistent with its further continuance." This, without qualification, would tend to mislead, by intimating as the opinion of the court, that a lessor at will may terminate the estate by his own entry, as an act of ownership. But the remark must be understood with reference to the case; and the report, in the same sentence, immediately goes on to say, that "it is a fixed rule, that if the owner of land, which is in the occupation of a tenant at will, makes a feoffment, or a lease for years, to commence immediately, the estate at will is thereby determined." This is in conformity with the principle hereinbefore stated, that the estate is determined by operation of law.
 There is a clause at the close of the report, referring to the rule of the common law, that a lessor may determine the tenancy at will; which, if unconnected with the context and the facts of the case, might tend to mislead; but that is immediately followed by a passage which qualifies it, to wit, that a conveyance or lease of the premises, that is, a lease for years, is in law a determination of the lease at will. This case is then in harmony with the series of decisions.
 The case of Morse v. Goddard,
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 13 Met. 177, has no very direct bearing upon the question under discussion. It however recognizes the principle, that an entry under a title paramount to that of the lessor ousts the lessee at will.
 The case of Benedict v. Cutting,
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 13 Met. 181, was an action of debt on a recognizance, taken under the Rev. Sts. c. 104, before a justice of the peace, on removing a case under that statute to the court of common pleas. This decision may have led to the statute of 1848, c. 142, regulating such proceedings, but it does not affect the views above taken.
 In the case of Babcock v. Albee,
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 13 Met. 273, the question was, whether, after the expiration of the three months' notice under the statute, the agreement proved between the parties, for a further occupation by the tenant, was a waiver of the notice; and this was the only point decided.
 The case of Tuttle v. Bean,
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 13 Met. 275, was a summary process, commenced in the police court of Lowell, under the Rev. Sts. c. 104; but it turned wholly upon the sufficiency of a tender and the waiver of a notice.
 In the case of Whitney v. Gordon,
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 1 Cush. 266, the question was upon a waiver of notice by the landlord, under a tenancy at will. It is stated in the opinion given by myself, that by the Rev. Sts. c. 60, §  26, a tenancy at will can only be determined by three months' notice; except in cases where there is a failure to pay the rent, or where, by agreement, the rent is payable at shorter intervals.
 The same observations apply to this case as to a former one. The remark alluded to was not an abstract proposition, embracing all modes of terminating a tenancy at will; but it was made in a case, where the question was between lessor and lessee, and how either could terminate the estate, as against the other, by his own act. It had no relation to the question touching the determination of an estate at will, by the act and operation of law.
 The only other case, which we propose to mention, is the quite recent one of  Creech v. Crockett, 59 Mass. 133. This case, decided the very important principle, that a parol demise is not void; that whilst such a parol lease is to have no greater force or effect, than that of creating an estate at will, yet, as ?? many purposes, it is legal and valid; and if it is mutually agreed by parol, between the lessor and lessee at will, that the tenancy at will shall cease and determine on the happening of a particular event, by the happening of such event, the tenancy at will is determined, and the lessor is entitled to possession without notice to quit. It follows, as a necessary consequence, that such lessor would be entitled to the benefit of the summary process, by complaint, under the Rev. Sts. c. 104, respecting lessees holding over after the determination of a tenancy, being within all the provisions therein prescribed.
 As there are several other cases besides the one now before us, pending in different counties, and presenting questions under the law of landlord and tenant, we have thought it useful to review all the cases relating to the subject, in order to ascertain the true principle, on which the rules of law, applicable to a matter of such daily and practical importance, are founded; and we think, that although some of the cases are shortly and imperfectly stated, and expressions have been sometimes used by judges, which would lead to some doubt, yet that the adjudications have been uniform, in harmony with each other, and with the principles herein stated.
 The result we think of the statute, and the cases under it, is, that although the subjects of forcible entry and detainer, and that of landlord and tenant, are embraced in the same chapter of the revised statutes, yet they are distinct subjects, and have no connection, except in the method of redress by a summary process to recover the possession.
 To warrant such a proceeding, and sustain a complaint, on this branch of the statute, the defendant must have stood in the relation of a lessee of the premises, the possession of which is sought to be recovered, under either a written or parol lease, or that of a person holding under such lessee, who shall hold the demised premises, without right, after the determination of the lease, either by its own limitation, or by notice to quit.
 If there is a written lease, the lessee is bound to quit, without notice, at its determination; if there is a parol lease, and the lessee takes the premises for a certain term, or to determine upon a condition, the lessee is bound to quit, at the time limited, or on the happening of the condition; and in either of these cases, if he holds over, he holds without right, and is liable to this process.
 So in the case of a tenancy at will. It is an intrinsic quality in an estate at will, that it is personal, and cannot pass to an assignee; and that by an alienation in fee or for years, the estate at will is, ipso facto, determined and cannot subsist longer. This is a limitation of the estate, which is incident to its very nature; when therefore it is thus determined by operation of law, it is determined by its own limitation without notice.
 But an estate at will may also be determined by the party by his own act, by a notice to quit conformably to the statute. to wit, in all cases by three months; by a notice equal to the interval stipulated for the payment of rent, if these intervals are less than three months; and by fourteen days' notice, in cases of refusal or neglect to pay rent. Rev. Sts. c. 60, §  26. The same rule, of fourteen days' notice, in case of neglect or refusal to pay rent, is extended to the case of a written lease by the statute of 1847, c. 207, §  1.
 In all these cases, a holding over, after the expiration of the notices enumerated, by the tenant or any person holding under him, is a holding without right, for which this process will lie.
 The last consideration respects the person, who is entitled to have this summary process. From the act being sometimes called the landlord and tenant act, and from occasional expressions used in the cases, it has been supposed, that the relation of landlord and tenant must subsist, and that no one but the lessor could have this remedy. But this is clearly settled otherwise by the statute, which provides, "that the person entitled to the premises, may be restored to the possession." In case of alienation, therefore, though there is no relation of landlord and tenant between the alienee and the tenant at will, yet this process may be maintained.
 We now proceed to apply the principles, thus derived from a general review of the legislation and the adjudicated cases on the subject, to the present case. It was a complaint, originally made to a justice of the peace, upon the Rev. Sts. c. 104, being the summary process provided by that chapter, to recover possession of certain premises, after the determination of a tenancy. The bill of exceptions states the case, as brought under the statute of forcible entry. But the case has nothing to do with forcible entry or forcible detainer, and this designation merely refers to the title of the chapter, which also embraces the other subject, namely, that of landlord and tenant. The process in the present case falls manifestly under the latter head.
 It appears by the exceptions, that the defendant, having conveyed the estate to Goodrich in fee, took back from his grantee a contract, which was not an instrument of defeasance, but an executory contract, to sell and convey the estate to the defendant, on certain terms. We can perceive no stipulation in this agreement, that the defendant should remain in possession, in the mean time, or for any time whatever. The bill of exceptions states, that the defendant occupied under a parol agreement with Goodrich, until the latter conveyed away the estate, by a warranty deed, to the plaintiff. We think such parol agreement could give the defendant no higher or greater estate, than that of a tenant at will; that the alienation of the estate by Goodrich, in fee, terminated the estate at will, by operation of law; and that the plaintiff being entitled to the possession, under the familiar rule, that the right of possession follows the right of property, was well entitled to the summary process provided for in this chapter to recover possession. The evidence offered by the defendant, if received, could not have varied this result; it was an offer of proof of a parol agreement, which would not create a tenancy at will.
 Exceptions overruled.
Mass. Gen. Laws ch. 186 § 17 TA \l "Mass. Gen. Laws ch. 186 § 17" \s "Mass. Gen. Laws ch. 186 § 17" \c 2 . Occupancy constituting tenancy at will; termination
For the purposes of this chapter, chapter one hundred and eleven and chapter two hundred and thirty-nine, occupancy of a dwelling unit within premises licensed as a rooming house or lodging house, except for fraternities, sororities and dormitories of educational institutions, for three consecutive months shall constitute a tenancy at will;  provided, however, that if the rent for occupancy in such premises is payable either daily or weekly, seven days written notice to the occupant shall be sufficient to terminate the tenancy where the tenant is committing or permitting to exist a nuisance in or is causing substantial damage to the rental unit, or is creating substantial damage to the rental unit, or is creating a substantial interference with the comfort, safety, or enjoyment of the landlord or other occupants of the accommodation;  and provided, further, that the notice shall specify the nuisance or interference.  Occupancy of a dwelling unit within a rooming house or lodging house, except for fraternities, sororities and dormitories of educational institutions, for more than thirty consecutive days and less than three consecutive months, or within a fraternity, sorority or dormitory of an educational institution for any length of time, may only be terminated by seven days' notice in writing to the occupant by the operator of such dwelling unit.
Spence v. O’Brien, 15 Mass.App.Ct. 489 (1983) TA \l "Spence v. O’Brien, 15 Mass.App.Ct. 489 (1983)" \s "Spence v. O’Brien" \c 1 
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 Before HALE, C.J., and CUTTER and PERRETTA, JJ.
 PERRETTA, Justice.
 The Boston Housing Authority (BHA) brought a summary process action against Ellen O'Brien (tenant), claiming that she had allowed illegal drug transactions to occur on its premises at the Washington Beach Development (Development) in Roslindale.   A judge of the Boston Housing Court found that the tenant had permitted her apartment to be used for the possession and the sale of illegal drugs in violation of certain clauses of her lease and that the BHA had "good cause" to evict her under G.L. c. 121B, §  32, as amended through St.1979, c. 669, §  1. [FN2]  The judge also concluded that even though the lease described the tenancy as "from month to month," O'Brien was not a tenant at will and the BHA was not required to terminate her tenancy on a rent day.   See G.L. c. 186, §  12. [FN3]  The tenant appeals, and we affirm the judgment.
FN2. That statute provides in pertinent part:  "The tenancy of a tenant of a housing authority shall not be terminated without cause and without reasons therefor given to said tenant in writing ....  The housing authority's determination of cause shall be reviewable in the district court whenever an action for summary process is brought for possession of the premises."
FN3. General Laws c. 186, §  12, has been construed to require, for a tenancy at will, notice to vacate which specifies termination on a rent day.   See Connors v. Wick,
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 317 Mass. 628, 630-631, 59 N.E.2d 277 (1945);  U-Dryvit Auto Rental Co. v. Shaw,
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 319 Mass. 684, 685, 67 N.E.2d 225 (1946).
 1. The Facts.
 The BHA owns and manages the federally-aided "low income housing project," see 42 U.S.C. §  1437a(b)(1), as amended by Act of August 13, 1981, Pub.L. No. 97-35, Title III, §  322(a), in which the tenant and her three children reside, specifically, apartment 52 at 15 Beechland Street.   The tenancy is subject to the provisions of 24 C.F.R. §  866.1, et seq., and §  866.5, et seq. (1982).  Both 24 C.F.R. §  866.4(l)(1), [FN4] and G.L. c. 121B, §  32, require cause for termination of the tenancy by the BHA.
FN4. Section 866.4(l )(1) (1982), provides in pertinent part that the public housing authority "shall not terminate ... the lease other than for serious or repeated violation of material terms of the lease ... or for other good cause."
 O'Brien began her tenancy with the BHA at the development by a written lease dated September 1, 1976.   In September of 1980, one James Harris moved into the tenant's apartment, bringing his clothing, stereo, and a three-beam metric scale.   O'Brien knew that Harris brought the scale and that he stored it on the top shelf of her bedroom closet.   Harris had his own key to O'Brien's car and apartment.
 Harris lived with the tenant from September through November, and intermittently in December, 1980.   On November 21, 1980, the Boston police entered and searched O'Brien's apartment under a search warrant issued by the Roxbury District Court. [FN5]  In the apartment the police found and seized 9 small bags, each containing one-half ounce of marijuana, 1 box of plastic bags, 1 roll of scotch tape, 50 manila envelopes, a three-beam scale, and on the grounds outside the premises, they recovered a bag containing about 128 grams of marijuana.   The police arrested Harris, who was in the apartment at the time of the search;  O'Brien was not home.
FN5. The warrant authorized a search for "[h]eroin, a class A controlled substance and all paraphernalia used in the weighing, bagging, cutting, or distribution of controlled substance[s].  All books, papers, and currency to show dealings in controlled substance and personal papers or keys to show occupancy of Apt. # 52 at 15 Beechland Street, Roslindale, Massachusetts."
 On December 26, 1980, the BHA gave written notice to O'Brien of a private conference with the manager of the development and the attorney for the BHA, on January 7, 1981, to discuss her possible lease violations, in particular: "[r]ent owed" and "[s]earch of your apartment by Boston Police Department on 11/21/80 and seizure of controlled substances and paraphernalia."   The notice further informed O'Brien that after the conference, the manager would decide whether to proceed with an eviction and that she could request a hearing concerning that decision "under the grievance procedure" which was also explained in the notice.
 O'Brien attended the January 7th conference, and she thereafter received an undated notice advising her that the BHA "has decided to terminate your lease ... for the reasons set forth in the private conference notice" of December 26, 1980.   The grievance procedure was again described and O'Brien requested a hearing.   By notice dated February 10, 1981, O'Brien was advised that the grievance hearing panel would hear her appeal on March 4, 1981, and determine if she had violated clauses 10(2), (5), (9), and (10) of her lease on the basis of the following facts:  "Possession, sale, or possession with intent to sell illegal drugs."  [FN6]  The hearing was held as scheduled, and the grievance hearing panel voted that same day, as appears from its decision dated March 4, 1981, to proceed with an eviction for the reason that the "[t]enant admitted to drugs being sold out of her apartment."   This decision was attached to a notice to quit, dated March 9, 1981, advising O'Brien "to quit and deliver up thirty (30) days from receipt of this notice the premises."  [FN7]
FN6. The lease provides for termination by the BHA under Clause 10 for the following, among other, reasons:  "(2) Reasonable likelihood of serious repeated interference with the rights of other tenants ... (5) Creation or maintenance of a serious threat to the health or safety of other tenants ... (9) In the event the tenant uses the premises for immoral or illegal purposes ... (10) In the event of a violation by the Tenant of any of the terms, conditions or covenants of this lease."
FN7. Neither the decision of the grievance hearing panel nor the notice to quit contained any reference to the provisions of the lease, although the decision appended to the notice did recitethe factual basis for the determination to evict.
 At the trial in the Boston Housing Court on the BHA's summary process complaint, Boston police Detective Joseph Driscoll related that the tenant's apartment had been under police surveillance for a one week period in November, 1980, and that during that period he had observed people come to the premises and leave, smoking what appeared to him as marijuana cigarettes.   He also testified to the search of the tenant's apartment, the seizure of the previously described items, and the arrest of Harris. [FN8]
FN8. O'Brien stipulated at trial that Detective Driscoll related to the grievance hearing panel "his observations and actions before, during, and after the search."
 O'Brien testified that she found Harris' marijuana in her apartment in August, before he had moved in with her, that although she never saw him sell marijuana from the apartment, she knew that he was deriving his livelihood from sales of marijuana, and that she told Harris that he had to get the marijuana out of the apartment or leave.   O'Brien stated that Harris had promised to do so within a week but the police arrived before he had the opportunity to do so.
 2. Cause to Evict.
 The tenant claims that her eviction cannot be upheld because the BHA failed to show:  (1) that her actions had any particular adverse impact on other tenants;  (2) that Harris was a member of her household;  (3) that she had participated in or knew of drug sales in the apartment;  and (4) that the BHA had a legitimate interest to further by her eviction, since her relationship with Harris ended in December, 1980.
 [1] Even assuming that the tenant is correct in her assertion that a violation of a criminal statute is not per se cause to evict, we think it obvious that use of the premises for illegal drug sales constitutes a breach of those terms of the lease cited by the BHA. [FN9]  See note 6, supra. Whether there was cause to evict, however, depends upon Harris' status within the apartment and upon O'Brien's "awareness of and ability to prevent" his activities. [FN10]  Spence v. Gormley,
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  387 Mass. 258, 265, 439 N.E.2d 741 (1982).   See also Spence v. Reeder,
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 382 Mass. 398, --- - ---, Mass.Adv.Sh. (1981) 229, 252-253, 416 N.E.2d 914.
FN9. General Laws c. 121B, §  32, was amended by St.1981, c. 510, effective November 5, 1981, to provide that a hearing before the housing authority may be waived where "there is reasonable cause to believe that the tenant or a member of the tenant's household has ... (5) on or near housing authority property, unlawfully possessed, sold, or possessed with intent to distribute a controlled substance as defined in classes A, B or C of section thirty-one of chapter ninety-four C."   Marijuana is a class D controlled substance.
FN10. While the BHA argues in the alternative that at trial it proved that O'Brien was "an active participant in the misconduct," we do not consider that contention.   The record indicates that the notices to and the proceedings against O'Brien arose out of her sufferance of Harris' activities.
 [2] O'Brien characterizes Harris as a "short-term co-occupant" whereas the BHA describes him as a member of her household.   The evidence of the circumstances and the duration of Harris' stay at O'Brien's apartment was sufficient to impose upon her liability for his activities while there, if she had knowledge of and the ability to prevent them.   See Spence v. Gormley,
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 387 Mass. at 266-273, 439 N.E.2d 741.
 [3] O'Brien's testimony that she knew there were drugs and drug paraphernalia in her apartment, that she knew Harris earned his money from drug sales, and that she was at home "most of the time," taken with Detective Driscoll's testimony concerning his observations during the surveillance period, could reasonably lead one to conclude that shortly after Harris moved in she knew her apartment was being used for the possession and sales of drugs by him.
 [4] We do not regard O'Brien's requests and demands, no matter how frequent, that Harris remove the drugs from her apartment nor her acceptance of his word that he would do so as sufficient attempts to prevent that activity which led to her eviction.   Cf. Spence v. Gormley,
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 387 Mass. at 266, 439 N.E.2d 741 ("A tenant's ability to avert violent conduct by a household member on housing authority premises, however, extends beyond the power actually to control his conduct by force or persuasion").   While a tenant may be reluctant to take effective preventive action against a friend or relative, a failure to do so cannot be ignored at the expense of other tenants' rights.   We see no error in the trial judge's finding that the tenant "permitted her apartment to be used for the possession and sale of illegal drugs in violation ... of her lease."
 [5] O'Brien argues that where, as here, the proscribed activity was committed by a person who no longer resides with the tenant, the public landlord has no interest to further by an eviction of the tenant, and good cause cannot be found to exist.   See Spence v. Gormley,
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 387 Mass. at 272, 439 N.E.2d 741 ("If the wrongdoer were dead, or confined for an extended period of time, eviction would serve no purpose.   If the unwanted visitor were not a household member, the likelihood that the tenant's presence would attract him to the project might be too slight to sustain the eviction.   Cf. Tyson v. New York City Housing Authy.,
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 369 F.Supp. 513, 518-519 [S.D.N.Y.1974]").  It must be remembered, however, that O'Brien is in breach of the terms and conditions of her lease by reason of her knowledge and tolerance of Harris' conduct over a prolonged period of time.  "The element of personal responsibility encompassed by §  32 also adds to the connection between eviction and legitimate government purposes.   As construed, §  32 serves to encourage tenants to attempt to guide the conduct of household members, and to seek help when they are unable to."  Spence v. Gormley,
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 387 Mass. at 273, 439 N.E.2d 741.
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 [FN11]
FN11. The element of personal responsibility also disposes of O'Brien's contention that the constitutional claims resolved in Spence v. Gormley would have to be reconsidered where the cause for eviction was based upon illegal but non-violent acts of a third person "temporarily present ... but now permanently gone."
 O'Brien's eviction is founded upon "good cause reasonably related to the protection of some legitimate interest of the public landlord."  Spence v. Reeder, 382 Mass. at ---, Mass.Adv.Sh. (1981) at 251, 416 N.E.2d 914.
 3. Notice to Quit.
 [6]
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[7] Because the term of the lease was "from month to month," O'Brien contends that she was a tenant at will entitled to notice to quit in accordance with G.L. c. 186, §  12, which, as earlier noted, has been construed to require that termination of a tenancy at will coincide with a rent day.   See note 3, supra.   O'Brien's rent day is the first day of each month, she received a notice to quit on March 12, 1981, and the notice provided that she was "to quit and deliver up" the premises within thirty days of the receipt of the notice, i.e., by April 12, 1981.
 Notwithstanding the "from month to month" language in the lease, that instrument cannot be construed as creating a tenancy at will, the distinguishing characteristic of which is that it is terminable by either the tenant or the landlord.   See Stanisky, Landlord and Tenant §  93 (1977); Schoskinski, American Law of Landlord and Tenant §  2:16 (1980).   Under the terms of the BHA lease here in dispute, the tenant may terminate the tenancy "at any time by giving (15) days written notice," whereas the BHA may terminate only for cause.  G.L. c. 121B, §  32.   See Spence v. Reeder, 382 Mass. at ---, Mass.Adv.Sh. (1981) at 251-252, 416 N.E.2d 941.   See also Bogan v. New London Housing Authy.,
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 366 F.Supp. 861, 866-868 (D.Conn.1973).   We agree with those courts and commentators who point out that the "good cause" restriction on a public landlord's right to evict is inconsistent with a true tenancy at will.   See e.g., McQueen v. Druker,
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 317 F.Supp. 1122, 1129-1130 (D.Mass.1970), aff'd, 438 F.2d 781 (1st Cir.1971).   There it is said: "[I]f the government must give good cause for terminating a tenancy, then, in effect, there are no longer monthly or annual leases.   A tenant may remain, if not forever, at least until he misbehaves, or he becomes rich, or the government adopts general rules under which he no longer qualifies."   See also Schoskinski, American Law of Landlord and Tenant §  13.4.   Note, Public Landlords and Private Tenants:  The Eviction of "Undesirables" from Public Housing Projects, 77 Yale L.J. 988, 997 n. 48 (1968).   Federal and State housing policy, as expressed in statutes, regulations, and recent cases interpreting them, reveals that in creating and providing for public housing, the government intended to depart from traditional concepts of the landlord- tenant relationship.   If a traditional description is nonetheless necessary, we think the relationship can be aptly described as a tenancy by regulation.
 [8] The pertinent Federal regulation, 24 C.F.R. §  866.58 (1982), requires that a notice to quit "be in writing and specify that if the tenant fails to quit the premises within the applicable statutory period, or on the termination date stated in the notice of termination, whichever is later, appropriate action will be brought against him."   By the language of the present notice to quit, O'Brien was to vacate the premises within thirty days of March 12, 1981, the undisputed date of receipt of the notice.   There is, however, no State statute or regulation  [FN12] that sets out the notice period for evictions from federally-aided public housing and which, therefore, might have entitled O'Brien to vacate the premises on a date later than that provided for her in her notice.   In this circumstance, we think it appropriate to apply the most analogous State law which is also consistent with the policy underlying the Federal regulation.   Cf. Board of Regents v. Tomanio,
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 446 U.S. 478, 484-485, 100 S.Ct. 1790, 1795, 64 L.Ed.2d 440 (1980);  United Parcel Serv., Inc. v. Mitchell,
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 451 U.S. 56, 60-63, 101 S.Ct. 1559, 1562-1564, 67 L.Ed.2d 732 (1981).
FN12. We interpret the phrase "the applicable statutory period" appearing in §  866.58, as embracing regulations as well as statutes. Cf. American Fedn. of Labor v. Watson,
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 327 U.S. 582, 592-593, 66 S.Ct. 761, 766, 90 L.Ed. 873 (1946);  Holt Civic Club v. Tuscaloosa,
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 439 U.S. 60, 64, 99 S.Ct. 383, 386, 58 L.Ed.2d 292 (1978).
 Notices to quit State-aided public housing projects are regulated by 760 Code Mass.Regs. 2.03(6)(f) (1981), [FN13] which requires that a tenant receive a "written 'Notice to Vacate,' in accordance with applicable law, specifying a date of termination at least thirty (30) days after the notice is given to" the tenant. [FN14]  If O'Brien had been evicted from a State-aided housing project, she would have been entitled to a notice period of "at least thirty (30) days," that which she here received.   We think it sensible and consistent to hold that "the applicable statutory period" under §  866.58, is the same as that provided in the analogous §  2.03(6)(f). Thus, the trial judge correctly concluded that O'Brien's tenancy did not have to end on a rent day and that she received a proper notice to quit.
FN13. The BHA also owns and manages a number of state-aided developments.  See Perez v. Boston Housing Authy.,
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 368 Mass. 333, 342, 331 N.E.2d 801 (1975).
FN14. Unlike 24 C.F.R. §  866.58, the State regulation provides for a notice period of at least thirty days.   We, therefore, read the phrase "in accordance with applicable law" as appearing in §  2.03(6)(f) to refer to the form and substance of the notice and not the length of the notice period.
 4. Adequacy of Pre-Termination Notices.
 [9] O'Brien argues that she was inadequately apprised by the BHA's notices under 24 C.F.R. §  866.54 and §  866.55 (1982) of what conduct it intended toreview to determine whether it should commence eviction proceedings against her.
 Assuming without deciding that each of the notices was facially deficient in some respect, we are satisfied that O'Brien knew "with reasonable particularity of the proposed action so that [she could] reasonably prepare h[er] arguments."  Milton v. Massachusetts Bay Transp. Authy.,
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 356 Mass. 467, 471, 253 N.E.2d 844 (1969).   The notices, O'Brien's stipulation of facts, and the whole sequence of events show that she had actual notice that the BHA wished to pursue the fact that her apartment had been searched by the police and drugs found.   The facts distinguish O'Brien's situation from that found in the authorities upon which she relies.   See e.g., Escalera v. New York City Housing Authy.,
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 425 F.2d 853, 862-863 (2d Cir.1970);  Housing Authy. v. Saylors,
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 19 Wash.App. 871, 874, 578 P.2d 76 (1978).
 In a separate but somewhat related claim, O'Brien alleges that at trial the BHA pressed for her eviction on the basis of her responsibility for Harris' conduct;  whereas the grievance hearing panel decision suggests that the BHA's position at that hearing was that O'Brien was in possession of and selling the marijuana. [FN15]  She argues that had the notice not been so vague and lacking in detail, the BHA could not have introduced a new theory of good cause at the trial.   O'Brien concludes that dismissal of the action is required because there has been no "thoughtful and careful 'in-house' exploration of the competing interests and concerns."
FN15. The grievance hearing panel decision recites the cause for O'Brien's eviction as being that "[t]enant admitted to drugs being sold out of her apartment."   This statement does not unequivocally support O'Brien's present assertion.
 [10] The BHA objects to the assertion of this issue, and we think rightfully so.   It argues that the claim involves a factual determination which could have been resolved at trial in the BHA's favor by its use of the tape recording of the hearing before the grievance hearing panel.   That tape was not put in evidence, and is not part of the record, because O'Brien raised this claim for the first time in her trial memorandum which was submitted well after the close of the evidence.   We agree with the BHA that in these circumstances we must invoke the rule "that an issue not raised in the trial court cannot be argued for the first time on appeal."  M.H. Gordon & Son, Inc. v. Alcoholic Beverages Control Commn.,
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 386 Mass. 64, 67, 434 N.E.2d 986 (1982).
 The record before us reveals that all the procedural requirements set out in  24 C.F.R. §  866.54 through and including §  866.58 were followed. O'Brien's remaining contentions concerning whether the panel's decision constituted good cause have been answered in Spence v. Gormley, supra.
 5. Defenses Under G.L. c. 239, §  8A.
 [11] O'Brien argues that the trial judge was in error in refusing to allow her to raise the defense of uninhabitable conditions under G.L. c. 239, §  8A.   She concedes that these defenses cannot be raised where an eviction is based upon wrongdoing, or fault, by the tenant.   She argues, however, that her eviction was based upon cause and not fault and that she can, therefore, assert uninhabitable conditions.
 While cause may not always involve fault by a tenant, cause "is a general term, and must take on much of its meaning from the context in which it is used."  Spence v. Gormley,
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 387 Mass. at 263, 439 N.E.2d 741.   As we stated earlier, O'Brien was not without fault in that she knew of and tolerated Harris' misconduct.   The judge was not in error in concluding that the defenses were not available to O'Brien.
 Judgment affirmed.
Connors v. Wick, 317 Mass. 628 (1945) TA \l "Connors v. Wick, 317 Mass. 628 (1945)" \s "Connors v. Wick" \c 1 
Supreme Judicial Court of Massachusetts, Suffolk.
CONNORS
v.
WICK.
Feb. 5, 1945.
 Before FIELD, C. J., and QUA, DOLAN, RONAN, and SPALDING, JJ.
 M. Caro, of Boston, for plaintiff.
 No argument or brief for defendant.
 RONAN, Justice.
 This is an action under G.L.(Ter.Ed.) c. 239, §  1, as amended by St.1941, c. 242, §  1, to recover possession of certain premises which the defendant occupied as a tenant at will of the plaintiff.  There was evidence that the rent, which was paid monthly, had been paid for August, 1943; and that a notice dated August 31, 1943, to quit and deliver up the premises, which were adequately described, 'at the expiration of that month (September) of your tenancy which shall begin next after this date,' was served upon the defendant on September 1, 1943.  At the trial, the defendant, subject to the plaintiff's exception, was permitted to show that the plaintiff was not the record holder of the title to the premises but that the title was in the name of one Tracy, a straw for the plaintiff.  Thereupon the judge stated that the plaintiff could not maintain the action.  He denied the plaintiff's motion for a directed verdict, and over the plaintiff's exception granted the defendant's motion for a directed verdict.
 [1]
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[2]
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[4]  The evidence was sufficient, if believed, to show that the relationship of landlord and tenant existed between the parties.  It was immaterial to the creation or existence of this relationship whether the owner held the title in her own name or in the name of a straw.  The reciprocal obligations of landlord and tenant do not depend on the landlord's title.  A tenancy at will usually arises out of an agreement by which one party enters upon and occupies the premises of another for a consideration, which is usually the payment of rent.  One who holds title in the name of a straw is not thereby precluded from letting the premises to a tenant at will.  Central Mills Co. v. Hart, 124 Mass. 123; Porter v. Hubbard, 134 Mass. 233; Lindsey v. Leighton, 150 Mass. 285, 22 N.E. 901, 15 Am.St.Rep. 199; Crowe v. Bixby, 237 Mass. 249, 129 N.E. 433; Backoff v. Weiner, 305 Mass. 375, 25 N.E.2d 718; Williams v. Seder, 306 Mass. 134, 27 N.E.2d 708. Furthermore, one who enters and occupies the land of another as the tenant of the latter is estopped to dispute the title of his landlord.  Cobb v. Arnold, 8 Metc. 398; Curtis v. Goodwin, 232 Mass. 538, 122 N.E. 711; Magaw v. Beals, 242 Mass. 321, 136 N.E. 174; Connolly v. Kilcourse, 285 Mass. 398, 189 N.E. 199.
 [5]  It does not follow that, even if the judge was wrong in directing a verdict for the defendant on the ground that the plaintiff was not the record owner of the premises, the ruling is to be reversed if it was right upon another ground, Rathgeber v. Kelley, 299 Mass. 444, 13 N.E.2d 1; Old Colony Railroad v. Assessors of Quincy, 305 Mass. 509, 26 N.E.2d 313, which is open upon these exceptions, even though the point was not raised at the trial, as the judge did not require the party moving for a directed verdict to specify the reasons upon which the motion was based.  Proctor v. Dillon, 235 Mass. 538, 540, 129 N.E. 265; Krasnow v. Krasnow, 253 Mass. 528, 149 N.E. 321; Beebe v. Randall, 304 Mass 207, 23 N.E.2d 142.
 [6]
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[9]  The plaintiff sought to terminate the defendant's tenancy by giving him a notice to quit in compliance with G.L.(Ter.Ed.) c. 186, §  12, which in so far as material provides for the termination of a tenancy at will be either party 'by three months' notice in writing for that purpose given to the other party; and if the rent reserved is payable at periods of less than three months, the time of such notice shall be sufficient if it is equal to the interval between the days of payment.'  This statute has been construed as requiring that the notice must be given at least a rent period prior to the time stated therein for the termination of the tenancy and that the time specified in the notice for the termination must be a rent day. Hultain v. Munigle, 6 Allen 220; Walker v. Sharpe, 14 Allen 43; Ashkenazy v. O'Neill, 267 Mass. 143, 166 N.E. 622; Selig v. McCarthy, 281 Mass. 106, 183 N.E. 153.  The burden was on the plaintiff to show that she gave a notice which complied with the statute.  The rent being payable monthly, the notice to be valid must be given a full month prior to the next succeeding rent day.  Currier v. Barker, 2 Gray 224, 226.  Prescott v. Elm, 7 Cush. 346; Sanford v. Harvey, 11 Cush. 93; Boynton v. Bodwell, 113 Mass. 531, 536; Means v. Cotton, 225 Mass. 313, 318, 114 N.E. 361.  If the tenancy began on April 1, 1941, when the premises were rented to the defendant, then the monthly terms would begin with the first day of the month and would be for a calendar month.  But the record, which contains all the material evidence, does not show what day of the month was the rent day.  If the parties had agreed that the rent was payable on the first of the month for the preceding month, it was the duty of the plaintiff to prove such an agreement.  There is nothing in the evidence that suggests such an agreement.  In the absence of an agreement or custom it would seem that the rent day is the last day of the monthly period. See Bay State Bank v. Kiley, 14 Gray 492; Hammond v. Thompson, 168 Mass. 531, 533, 47 N.E. 137; Crocker (5th ed.) Notes on Common Forms, 337; Hall (3rd ed.) Landlord & Tenant, 208.  If the rent day was September 30, 1943, then the notice given September 1, 1943, was too late to comply with the statute.  As the evidence does not support the plaintiff's contention that a notice was given a month before the rent day, there was no error in directing a verdict for the defendant.
 Exceptions overruled.
Baldassare v. Crown Furniture, 349 Mass. 183 (1965) TA \l "Baldassare v. Crown Furniture, 349 Mass. 183 (1965)" \s "Baldassare v. Crown Furniture" \c 1 
Supreme Judicial Court of Massachusetts, Suffolk.
Pasquale B. BALDASSARE, Administrator,
v.
CROWN FURNITURE CO., Inc.
Pasquale B. BALDASSARE, Administrator,
v.
Dora FAGELMAN.
BRICK BAR CAFE, INC., et al.
v.
CROWN FURNITURE CO., Inc.
Lawrence DI ROCCO et al.
v.
CROWN FURNITURE CO., Inc.
Argued Feb. 3, 1965.
Decided May 4, 1965.
 John H. Fletcher Calver and John F. Finnerty, Boston, for defendants.
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 Before WILKINS, C. J., and SPALDING, CUTTER, SPIEGEL and REARDON, JJ.
 CUTTER, Justice.
 These four actions of tort seek to recover (a) for injuries and property damage suffered by certain plaintiffs and (b) for the death and alleged conscious suffering of Baldassare's intestate, Louis Baldassare (Louis), because of the collapse of a building in East Boston owned by Dora Fagelman (Dora) and leased by Crown Furniture Co., Inc. (Crown).  The cases were consolidated for trial and referred to an auditor (findings not final). There were verdicts (a) on the statutory death claim counts, based on negligence and nuisance, for the administrator of Louis' estate against Crown and against Dora; (b) for Brick Bar Cafe, Inc., and others against Crown; and (c) for Lawrence Di Rocco and Richard Di Rocco against Crown.  Verdicts for Crown and for Dora were directed on counts by the administrator based on Louis' alleged conscious suffering.
 Crown and Dora present exceptions (a) to the denial of motions to recommit the auditor's report, to strike that report, and to reading the report to the jury, and (b) to the denial of their motions for directed verdicts on the counts other than those relating to Louis' alleged conscious suffering.  Baldassare presents exceptions to the judge's action in directing verdicts for Crown and Dora on the conscious suffering counts.  The evidence in stated in its aspect most favorable to the plaintiffs.
FACTS APPLICABLE TO ALL FOUR CASES.
 A four story brick building at 228 Meridian Street, East Boston, was owned by Dora on February 20, 1958, the date of the accident. In an answer to an interrogatory she admitted that she then controlled the building.  She, in her name as owner, carried fire and liability insurance on the building.  The building was assessed to her for taxation.
 The 'premises were, in their entirety, leased to Crown * * * under an oral lease, whereby the tenant was responsible for all building repairs.'  The tenancy began prior to September, 1956, and continued to the date of the accident.
 Crown used the building as a retail furniture store.   Crown's officers were Sidney Fagelman, president; Herbert Starr, treasurer, who managed the furniture business; and Barney Fagelman (Barney), Dora's husband, clerk.  Sidney was Barney's son.  Herbert Starr was Barney's son-in-law.  The three men were Crown's only stockholders.
 Above the basement were three floors.   'Above the third floor there was space which may be referred to as a loft but which was not intended for usual occupancy purposes.'  In this area, two trusses extended from the east 'wall to the west wall which were intended to support the weight of the roof.  * * * The north truss was parallel to the north wall and was about 17 feet from' it.  A 'substantial part of the weight of the roof rested upon the trusses which through the ends of the trusses transferred the weight to the east and west walls.'
 During September, 1956, a roof leak developed.   It was found that a 'member' of the north truss was missing and 'that * * * damage to the brick work of the east wall * * * supporting the truss was caused by effervescence and loosening of the cement joints and a settling of the roof.'
 Barney engaged one Archibald, a licensed builder, to make the necessary repairs.  'Archibald applied for a permit as the duly authorized representative of the owner * * * to do the work.'  The Boston building code 'requires that all applications for repair be signed by an authorized agent of the owner.'  The city building department approved Archibald's plans. He proceeded to replace the missing member but 'failed to complete the repairs to the loose * * * mortar between the bricks, leaving it in an effervescent condition.'
 'On January 8, 1958, the police received notice of a dangerous condition' of the building.  The street was blocked off and Starr summoned Archibald, who 'started to shore up the fractured truss * * * which had failed pushing out a bulge in the brick front' of the Meridian Street side of the building.  Under the direction of representatives of the building department, 'various jacks were used to shore up the building and remove the immediate danger of collapse.'
 On January 8, 1958, also, 'Barney * * * received and Dora * * * was informed of a notice from the [b]uilding [d]epartment that the building * * * was unsafe '* * * so as to endanger li[f]e and * * * [was] a common nuisance * * * .' Thereafter an application, in the name of the owner as required by the [Boston] [b]uilding [c]ode * * * for a permit was * * * filed by representatives of' a wrecking company.  On January 10, a permit to '[d]ismantle fractured area of building and make safe' was granted. [FN1]
FN1.  On January 20, 1958, a permit to 'repair damage and make building safe until further work done' was issued to Crown.  The application was signed by Archibald 'as * * * authorized representative for the owner.'  A further permit to 'rebuild front wall' was issued on January 23, 1958, on an application filed by one Glazer 'as * * * authorized representative for the owner.'
 Barney engaged one Rugo, a licensed engineer, to draw plans for permanent repairs.  'Rugo, as the authorized representative of the owner, conferred with Inspector Gleason and' the building commissioner regarding the repairs to the front wall and truss. '[B]ecause of the dangerous nature of the job and because of his expressed distrust of * * * [Archibald's] qualifications,' Gleason insisted that Rugo sign an affidavit required by the building code (that the plans complied with the code) 'as a condition to the issuance of the permit.' Rugo 'under his contract with' Crown supervised the repairs.  Archibald was low bidder.  'An application for a permit for Crown' was filed by Rugo to 'repair wood roof, trusses and replace front wall and exterior walls as shown on plan.'  A permit was issued on February 5, 1958.
 On February 10 and 12, 'Gleason complained to both Archibald and Rugo about the conduct of the work and on February 13, 1958, he stated to Starr and Archibald that unless conditions improved he was going to obtain a stop order.'  Starr, who had advertised for February 22 an 'opening sale' for Crown, was pressing 'Rugo and Archibald to speed up the work and asked them both when the jacks could be removed.'  On February 19, Gleason, apparently in Starr's presence, told Rugo by telephone 'that he, Gleason, would never personally order the jacks removed' and that this was Rugo's 'responsibility but that even when * * * [Rugo] gave the order to remove the jacks, he, Gleason, forbade the removal * * * until * * * [Gleason] had examined the completed work.  Gleason left the premises at about 1:45 P.M. on' February 19, when 'about 70 jacks were in place.'  The next day 'Gleason * * * [again] ordered * * * [Rugo] not to permit the removal of the jacks until after he, Gleason, had inspected the completed work.'  Gleason did not visit the building again until after its collapse on February 20.
 'On the afternoon of February 19th, Rugo authorized the romoval of all pipe jacks in the basement, first [floor] and second floor and some of the pipe jacks on the third floor which Archibald demonstrated were * * * bearing no weight.'  One McDonald, an employee of Crown, with a truck and helper, 'removed 35 or 40 jacks from the basement, first and second floor of the building.  On February 20th, he and his helper removed more jacks from the third floor.'  There was effort 'to get the job finished.'  He 'used a ten pound sledge hammer to knock out some of the jacks causing loose timbers over the jacks to fall to the floor.'  Archibald helped 'with one stubborn jack.' The big screw jacks under the trusses were never removed.  He took 'about 100 jacks to' the supplier of the jacks.  When he left the building about 4:30 P.M. 'about 15 pipe jacks were still in place on the third floor.'
 At about 4:40 P.M. on February 20, 1958, the entire roof collapsed after failure of the trusses.  Pressures against the walls caused the upper portions to be knocked outward.  '[A]n avalanche of brick fell onto Meridian Street' and on neighboring property.
 A consulting engineer testified (1) that in his opinion the cause of the collapse was the faulty design of the truss, the repairs made, and poor workmanship, (2) that if all the jacks had been left in place, the building would not have collapsed, and (3) that the wall would have collapsed whenever the jacks were removed.  Gleason testified that there were three causes, including removal of the jacks.  The auditor found that, among other causes of the collapse, Crown's employees, 'in their haste to * * * [resume] commercial use, removed * * * jacks without affording adequate opportunity for inspection,' and that they 'acted contrary to the advice of the' building department inspector.  He concluded (1) 'that there were contributing causes for which Crown, Archibald, and Rugo are answerable,' (2) that Dora 'had no part in the construction,' and (3) that he could not find 'that any other party was acting as her agent.'  He found generally for Dora in the actions against her.
LOUIS' ALLEGED CONSCIOUS SUFFERING.
 Louis, eight years old, was proceeding along Meridian Street with his friends, Richard and Lawrence Di Rocco.  The auditor found that '[b]ricks from the east wall of the [b]uilding * * * knocked * * * [Louis] to the sidewalk.'  Although the auditor found that Louis 'showed no signs of consciousness * * * after the accident,' the following additional testimony was introduced at the trial. Richard Di Rocco testified that he heard Lawrence yell, 'The sky is falling.' The witness then proceeded, '[W]e see everything fall--we started to run to get away from it--then I got hit * * * I saw Louis fall down against the wall * * * I saw Louis getting up by putting his hands on the window sill, then first getting on to his knees and then his legs, facing then window--He turned around and started to yell, making a motion to run out toward the street, starting to yell:  'Dickie, Dickie' and then 'Ma, Ma,' and then he ran out toward the street.  Bricks were falling before he got there.  He kept on falling and falling until he was buried and then I didn't see anything after that.'
 When the police reached Louis he 'was bleeding profusely from the head and mouth.  He was gurgling and breathing but was unconscious.'  He was taken to the relief station and was dead shortly thereafter.
EXCEPTIONS RELATING TO THE AUDITOR'S REPORT.
 1.   Crown and Dora contend that their constitutional rights to a jury trial were violated by submitting the auditor's report to the jury.  In Massachusetts, the use of auditors, whose findings are not to be final, to hear evidence in advance of a civil trial by jury in an effort to clarify the issues, has been authorized by statute since St.1817, c. 142.  The constitutional validity of the practice is established.  Holmes v. Hunt, 122 Mass. 505, 516-521.
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 [FN2]
FN2.  See G.L.(Ter.Ed.) c. 221, § §  56-62A; Rules 86 to 88 of the Superior Court (1954), as amended.  See also note to Rule 88 of the Superior Court Rules, Annotated (1932); Cook v. Farm Serv. Stores, Inc., 301 Mass. 564, 565-569, 17 N.E.2d 890.  For recent cases dealing with auditors' reports and judicial scrutiny of them, see Badoloto v. New York, N. H. & H. RR., 338 Mass. 421, 424-426, 428, 155 N.E.2d 770, Shine v. Campanella & Cardi Constr. Co., 342 Mass. 150, 151-153, 172 N.E.2d 693, Urquiza v. Dennis, 344 Mass. 21, 22-24, 181 N.E.2d 339, and Clark v. Turke, 345 Mass. 516, 517-518, 188 N.E.2d 560.  The practice, as will be observed from the citations above, is of much longer standing than is indicated in Moore, Federal Practice (2d ed.) §  16.15.
 [1]
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[2]  The reference of issues of fact for preliminary hearing before an auditor involves no deprivation of the right to a trial by jury.  At the trial before the jury, the auditor's report becomes prima facie evidence 'entitled to be weighed like any other evidence upon any question of fact to which it is relevant' and otherwise has effect as more fully stated in Cook v. Farm Serv. Stores, Inc., 301 Mass. 564, 565-569, 17 N.E.2d 890.
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 [FN3]
FN3.  As the Cook case points out (p. 567, 17 N.E.2d p. 893), a 'finding contrary to that of the auditor' may be warranted by 'evidence outside the report, introduced at the trial * * * or * * * [by] subsidiary * * * findings * * * by the auditor, from which an inference may be drawn as to an ultimate or other fact, contrary to the finding of the auditor with reference to that fact.'
 [3]  The Seventh Amendment to the Constitution of the United States does not prevent the appointment of an auditor in the Federal courts.  Ex parte Peterson, 253 U.S. 300, 306-314, 40 S.Ct. 543, 64 L.Ed. 919.  Such appointments are authorized by the Federal Rules of Civil Procedure, Rules 16(5) and 53(e) (III), 28 U.S.C. (1958) Appendix, pp. 5144, 5172.  See Moore, Federal Practice (2d ed.) § §  16.5, 53.01-53.10, 53.14.  Rule 53(a) provides that 'the court in which any action is pending may appoint a special master therein' and that 'the word 'master' includes * * * an auditor.'  [FN4]
FN4.  Rule 53(b), however, states that a 'reference to a master shall be the exception and not the rule' and that in 'actions to be tried by a jury, a reference shall be made only when the issues are complicated.'  This last provision has resulted in a more limited use (see Burgess v. Williams, 302 F.2d 91, 93-94 [4th Cir.]) of auditors in the Federal courts than in the Massachusetts courts.  Cf. La Buy v. Howes Leather Co. Inc., 352 U.S. 249, 252-254, 256-259, 77 S.Ct. 309, 1 L.Ed.2d 290; In re Watkins, 271 F.2d 771, 775 (5th Cir.).
 [4]
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[5]
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[6]  The due process clause of the Fourteenth Amendment does not prevent a State from adopting methods and policies of pretrial, of the use of auditors and masters, and of the conduct of civil jury trials, different from those usual in the Federal practice. [FN5]  Indeed, in a civil case, it has been said that even 'deprivation of a right of trial by jury in a [S]tate court does not deny the parties due process of law under the Federal Constitution.'  See Wagner Elec. Mfg. Co. v. Lyndon, 262 U.S. 226, 232, 43 S.Ct. 589, 67 L.Ed. 961.
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 [FN6]  There is no merit to the defendants' exceptions (a) to the trial judge's refusal to strike the auditor's report in its entirely, and (b) to the reading of that report to the jury.
FN5.  Even in the Federal courts, 'the Seventh Amendment does not exact the retention of old forms of procedure.'  See Gasoline Prod. Co. Inc. v. Champlin Ref. Co., 283 U.S. 494, 498, 51 S.Ct. 513, 75 L.Ed. 1188.
FN6.  In Palko v. Connecticut, 302 U.S. 319, 324, 58 S.Ct. 149, 82 L.Ed. 288, Mr. Justice Cardozo, speaking for the court, said of the Sixth and Seventh Amendments of the Federal Constitution, 'This court has ruled that consistently with those amendments trial by jury may be modified by a [S]tate or abolished altogether.'  See Fay v. People of State of New York, 332 U.S. 261, 288, 296, 67 S.Ct. 1613, 91 L.Ed. 2043.  See also Balzac v. Porto Rico, 258 U.S. 298, 304.
 2.   Crown and Dora sought to strike par. 35 from the auditor's report, [FN7] and assert that this paragraph is unsupported by subsidiary findings and is in conflict with other findings.
FN7.  Paragraph 35 reads, in part, 'I find that there were separate acts of negligence on the part of Crown, Archibald and Rugo for which each is responsible; that Archibald and Rugo were both independent contractors in their relationship with Crown, but that the work for which Crown contracted had attendant dangers which Crown * * * should have recognized and was of such a nature that Crown should have known that wrongful consequences would result unless guarded against; [and] that Crown * * * not only failed * * * [to guard against the injuries and damage which resulted] but actively contributed to cause * * * [such] injuries and damage * * *.'
 The auditor's conclusion that Crown was negligent was warranted by his finding that Starr participated (in the face of Gleason's unwillingness to agree that the jacks could be removed) in removing pipe jacks before final inspection, especially from the third floor where Rugo had authorized such action only with respect to jacks bearing no weight.  The auditor in effect concluded that the work had inherent, attendant dangers, which required Crown to guard against accidents.  This conclusion was warranted by the auditor's findings (a) concerning the character of the work (see Whalen v. Shivek, 326 Mass. 142, 149-153, 93 N.E.2d 393, 33 A.L.R.2d 74; Restatement: Torts, §  409; Restatement 2d:  Torts [Tent. drafts Nos. 6 and 7, April 7, 1961, April 16, 1962], § §  416, 422, 427, 427A), (b) that a wall bordering upon a street had to be rebuilt, (c) that there had been widespread installation of pipe jacks about which Starr certainly knew, and (d) that the building 'was closed to the public during * * * repairs.'  There was no occasion for striking par. 35 from the report.  Dora, of course, had no basis for complaint about the use of the auditor's report because the auditor's findings were wholly favorable to her.
THE CASES AGAINST DORA FAGELMAN.
 3.   Dora admitted in her answer to an interrogatory that she controlled the building.  She owned the building and carried insurance and paid taxes with respect to it.  Nothing in the record, however, suggests that the small loft above the third floor, 'not intended for usual occupancy,' was not leased to Crown along with the remainder of the building under the oral lease by which Crown became responsible for all repairs.
 [7]  Dora also admitted in answers to interrogatories that the city had requested repairs and that she or her agents had conferred with city representatives about the building.  Some, at least, of the applications for permits were made in her name as owner.  The officers of Crown were her husband, her son, and her son-in-law. She knew of the building department's notice on January 8, 1958, that the building was unsafe 'and . . . a common nuisance.'  In the circumstances, we cannot say that there was no evidence at all upon which the jury could find that she was in control of at least the portion of the premises in which the building failure occurred.
 Permit applications, signed by Rugo and Archibald as representatives of the owner, were admitted in evidence, so far as the record shows, without objection by Dora. Rugo and Archibald had been hired by the officers of Crown, who were closely related to Dora.  The jury might reasonably infer that the applications for permits were filed by persons authorized to act for her in doing so.
 [8]
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[9]  We assume that, in doing the work, Rugo and Archibald were independent contractors.  The evidence warranted the jury in finding that the work undertaken was inherently dangerous (see Whalen v. Shivek, 326 Mass. 142, 150-151, 93 N.E.2d 393) and of a type likely to cause injury to persons using the sidewalk unless special precautions were taken.  The dangerous situation had been described as constituting a 'common nuisance' in the building department's notice of January 8, 1958.  Under the principles stated in Whalen v. Shivek, 326 Mass. 142, 153-154, 93 N.E.2d 393, Dora could be found to be liable for any condition of the building constituting a nuisance and a source of danger to persons using the sidewalk below (a) which existed at the time of the letting to Crown under the oral lease, and (b) of which she knew or ought to have known.  Her responsibility would not end with the lease.  See Prosser, Torts (3d ed.) §  63 at pp. 414-415, §  70 at pp. 482-486.
 [10]  The tenancy had 'commenced at an undetermined time prior to September, 1956,' when trouble with the roof and truss was first discovered. There is no evidence that the danger was known or should have been known to Dora before that discovery.  The 'oral lease,' not shown to have been for any stated term, created at most a tenancy at will (see G.L. c. 183, §  3) terminable by notice in accordance with G.L. c. 186, §  12 (as amended through St.1946, c. 202).
 [11]  In determining whether a verdict for Dora could be directed, we must take into account, among other matters, the admissions of Dora that she controlled the premises, the rapidly terminable tenancy, the circumstance that the jury might reasonably infer the officers of Crown, Rugo, and Archibald (or some of them) to have been to some extent Dora's agents, the dangerous character of the work, and Dora's knowledge that the building had been described by the city department as a common nuisance.  In the light of all these considerations, we think that Dora was not necessarily relieved, as matter of law, by the oral lease (which preceded the discovery of the defects), or by the employment of independent contractors, from a duty to take precautions against injury to members of the public.  Upon the evidence the jury could conclude that Dora at least shared in the control of the building and in the obligation to take precautions.  See Grasselli Dyestuff Corp. v. John Campbell & Co., 259 Mass. 103, 108-109, 156 N.E. 17; Whalen v. Shivek, 326 Mass. 142, 153-160, 93 N.E.2d 393; Regan v. Nelson, 345 Mass. 678, 680- 681, 189 N.E.2d 516.
 [12]
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[13]  Although no specifically relevant exception has been claimed, one further question has been argued as bearing upon the propriety of the denial of a directed verdict for Dora.  General Laws c. 229, §  2C, as amended through St.1951, c. 250 (see later amendments, effective only after the date of the building collapse, by St.1958, c. 238, §  3; see also c. 238, §  1, and St.1962, c. 306, §  1), governs the recoveries for wrongful death against Crown and Dora.  Where separate and independent, but concurring, acts of negligence have taken place, there may be recovery against each of two independent wrongdoers and collection by the plaintiff of amounts in the aggregate in excess of the statutory maximum.  No more than that maximum, however, may be collected from any one defendant.  See Porter v. Sorell, 280 Mass. 457, 459-465, 182 N.E. 837, 85 A.L.R. 1159; Arnold v. Jacobs, 316 Mass. 81, 84, 54 N.E.2d 922.  The situation, however, is different where the liability of one defendant is based upon acts or omissions of other defendants imputed to the first defendant on agency principles.  See Leonard v. Lumbermens Mut. Cas. Co., 298 Mass. 393, 394-396, 10 N.E.2d 469. Although the evidence here permits a recovery against Dora for failure to take adequate precautions to protect the public, nothing suggests that she acted or omitted to act otherwise with respect to this building than through the same persons (i. e. her husband, other close relatives, and their contractors) who acted more immediately for Crown.  Crown as such does not appear to have been her agent.  She, however, plainly relied on the same persons who acted for Crown, and the same acts or omissions imputed to Crown and to her, without independent activity or participation by her, are the basis of the recovery against Crown and against her.  The situation seems to us to be covered by the reasoning in the Leonard case, so that no more than $18,000 (plus interest and costs) may be collected from Crown and no more than $16,000 (plus interest and costs) may be collected from Dora, and amounts collected from one (other than for costs) must be credited against the liability of the other, in accordance with the principles stated in the Leonard case.
THE COUNTS FOR LOUIS' CONSCIOUS SUFFERING.
 [14] 4.  Although Richard Di Rocco 'got hit' before Louis fell, the evidence at the trial before the jury does not establish whether Louis was hit by a brick prior to his falling to the ground 'against the wall,' or whether he merely stumbled.  There is in that evidence no direct statement that bricks struck him before 'he ran out toward the street,' although it is said that '[b]ricks were falling before he got there.'  There is no evidence which would warrant a finding of conscious suffering after that moment.  The auditor found that bricks knocked Louis to the sidewalk and that he showed no signs of consciousness after the accident.  On either the evidence at the trial or on the auditor's report, whether there was any conscious suffering at any time is a matter of sheer speculation.  Ghiz v. Wantman, 337 Mass. 415, 419-420, 149 N.E.2d 595, and cases cited.  See Royal Indem. Co. v. Pittsfield Elec. Co., 293 Mass. 4, 8-9, 199 N.E. 69; Carr v. Arthur D. Little, Inc., Mass., 204 N.E.2d 466.
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 [FNa]  Cf. Ry., 278 Mass. 378, 391-392, 180 N.E. 118; Campbell v. Romanos, 346 Mass. 361, 367, 191 N.E.2d 764. There was no error in directing verdicts for the defendants on the counts for Louis' alleged conscious suffering.
FNa.  Mass.Adv.Sh. (1965) 213, 217-221.
 Exceptions overruled.
Clifford V. Miller v. Cambridge Rent Control Board, 31 Mass.App.Ct. 91 (1991) TA \l "Clifford V. Miller v. Cambridge Rent Control Board, 31 Mass.App.Ct. 91 (1991)" \s "Clifford V. Miller v. Cambridge Rent Control Board" \c 1 
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FN1. William White and Germaine Frechette. 
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 Steven Zlochiver, Somerville, for William White & another.
 Before BROWN, KASS and LAURENCE, JJ.
 KASS, Justice.
 Rent control has as its objectives preventing, within limits of economic fairness, inflationary increases in rent and discouraging depletion of the rental housing stock in a community.   See Steinbergh v. Rent Control Bd. of Cambridge,
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 406 Mass. 147, 149, 546 N.E.2d 169 (1989);  Valentine v. Rent Control Bd. of Cambridge,
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 29 Mass.App.Ct. 60, 62, 557 N.E.2d 63 (1990).   It is difficult to see how either purpose is served in this case, which has to do with whether the tenants may keep a dog.
 The rent control board of Cambridge (the "board") denied to Clifford V. Miller, Inc. ("Landlord"), [FN2] a certificate of eviction directed against William White and Germaine Frechette (the "tenants"), who occupied unit 28 at 1654 Massachusetts Avenue as tenants at will. [FN3]  Landlord's appeal is from a judgment of a District Court affirming the board's decision.   A hearing officer for the board (he signed documents as an assistant counsel of the board) found facts which we summarize.
FN2. Actually Clifford V. Miller, Inc., is not the owner of the property, but throughout acted as agent for Tucker R. Miller, J. Kurt Miller, and Nicholas U. Sommerfeld, trustees under the will of Clifford V. Miller.   We refer to Clifford V. Miller, Inc., as the landlord for convenience of reference.
FN3. See St. 1976, c. 36, §  9(b), which provides that, "A landlord seeking to recover possession of a controlled rental unit shall apply to the board for a certificate of eviction."
 Before the tenants moved into the apartment in question, they signed a written agreement memorializing the terms of a tenancy at will.   Paragraph 10 of that document, prepared on a printed form (1980 revision) published by the Rental Housing Association of the Greater Boston Real Estate Board, read as follows: "PETS--No dogs or other animals, birds, or pets shall be kept in or upon the premises without Landlord's written consent;  and consent so given may be revoked at any time."   When the tenants began to occupy the apartment in August, 1984, they brought with them no pet.
 It was during November, 1985, that the tenants acquired a dog.   They did not obtain written consent from Landlord.   A man whom the hearing officer describes as a "premises manager" (one infers he was a building superintendent) permitted the tenants to keep the dog, and a successor premises manager interposed no objection.   Between October, 1987, and March, 1988, Landlord, concerned about liability, cleanliness, safety, and the attitudes of other tenants about dogs, embarked on a campaign of expelling dogs from the apartment building.   Landlord sent notices to quit to tenants who kept dogs.   The record discloses that the Landlord may have been prepared to retain as tenants those who parted with their dogs.   The hearing officer found that it had been Landlord's intention to evict the tenants even if they no longer kept the dog.  Not fair weather friends to their best friend, the tenants laudably opted to stick by their pooch and in their apartment.
 One might suppose that Landlord's express reservation of right to revoke permission to canine tenure would govern the controversy.   The board and the tenants, however, argue that this right of revocation is subject to a rule of reason and, in the event, the board has found Landlord to be acting quite unreasonably.   That conclusion relies less on the dog's behavior (although the hearing officer's "recommendations" to the board permit the inference that it has been exemplary) than on the animal's physical makeup.   The dog is handicapped.   By reason of an accident when she was three days old, the dog has a partially paralyzed snout and is unable to open her jaws fully.   In consequence the dog does not bark or bite or, as her mistress put it, "her biting is just minimal for eating."   In relation to an animal so unthreatening, or so incapable of making good on any threat, the board has ruled as matter of rent control law, that withholding of consent to her continued residence is arbitrary, and so is the purported eviction of her owners.
 1. Effectiveness of the written tenancy at will agreement.   On three occasions between August 1, 1984, and November 15, 1986, Landlord increased the rent on apartment number 28.   Each time, Landlord communicated the rent increase to the tenants by notifying them in writing that their tenancy at will was terminated and offering them, within the corners of the same one-page document, a new tenancy at will, "together with all rights and appurtenances thereto attached," at the increased rent.   The board and the tenants argue that the termination of the original tenancy at will extinguished the written tenancy at will agreement signed by Landlord and the tenants at the very beginning.
 [1]
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[2] A tenancy at will is a matter of agreement, Williams v. Seder,
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 306 Mass. 134, 136-137, 27 N.E.2d 708 (1940), and the original matters of agreement (e.g., repair obligations, right to inspect) will carry forward when the tenancy at will is technically terminated and reconstituted-- unless the parties manifest an intent to the contrary.  Strycharski v. Spillane,
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 320 Mass. 382, 385, 69 N.E.2d 589 (1946).   When, as here, a landlord and the tenants have taken the trouble to sign a writing which spells out their understanding about some of the more common subjects of the landlord and tenant relationship in a residential setting, it is not to be supposed that they must ritually repeat that act every time the rent is adjusted.   The words of renewal, "together with all rights and appurtenances thereto attached," may be read as referring to what the parties had previously agreed.   In the absence of evidence to the contrary, when the terms of a tenancy at will are set down in a writing signed by the parties, that writing will govern except for provisions expressly altered when, in order to adjust rent, the tenancy is terminated and simultaneously reconstituted.
 [3]
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[4]
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[5] 2. Landlord's right to revoke permission to keep a pet.   In their briefs, the parties dilate on whether the superintendents of the apartment building possessed apparent authority to waive the provision which required written consent from Landlord to keep a dog.   It is not necessary to answer that question because Landlord revoked any consent arguably given on Landlord's behalf, and we are of opinion that revocation was lawful.  [FN4]  In Slavin v. Rent Control Bd. of Brookline,
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 406 Mass. 458, 461- 464, 548 N.E.2d 1226 (1990), the court held that a landlord need not, unless the lease so required, justify as reasonable a refusal to consent to the assignment of a residential lease by a tenant.   There was little economic incentive, the court observed, for a landlord in a rent controlled setting to withhold such consent in order to force the termination of a tenancy in favor of a new tenant who would pay no more.  Id.
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 at 463, 548 N.E.2d 1226. In the rent controlled setting, barring decontrol rules that are not part of the picture here, there would be no such tenant.
FN4. Parenthetically, conduct of the principal, rather than unauthorized assertions of an employee or the subjective impressions of the third party, determines whether the employee has been cloaked with apparent authority.  See Kanavos v. Hancock Bank & Trust Co.,
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 14 Mass.App.Ct. 326, 331-333, 439 N.E.2d 311 (1982);  Rubel v. Hayden, Harding & Buchanan,
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 15 Mass.App.Ct. 252, 254-256, 444 N.E.2d 1306 (1983).   When a landlord makes a particular point that a certain permission shall be granted only in writing, potent evidence to the contrary is necessary to establish that an employee, not in any way involved with the leasing process, has the authority to waive the provision.
 Another consideration underlying the Slavin decision was sombre contemplation of the volume of litigation that would be spawned by disputes about whether refusal to consent to an assignment had been reasonable.   That prospect is more foreboding here.   Attitudes about pet animals are understandably passionate.   One person's companion is another's nuisance.   It is not necessary to approve or even sympathize with Landlord's anti-dog position to acknowledge that an owner of a rental property may think it best for the property and for the preponderance of current and future tenants that there not be pet animals in the building. [FN5]  Least of all does the issue have a rational connection with the board's business:  rent levels and the volume of the housing stock.   The case might stand otherwise if an expulsion order for a pet were shown to be a pretext to empty the rental unit so that it might be leased at an increased rent or removed from the roll of rental units. Nothing along those lines has been suggested.
FN5. Massachusetts law is neutral and pragmatic about dogs.   As matter of common law, they are regarded ordinarily as harmless animals. See Andrews v. Jordan Marsh Co.,
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 283 Mass. 158, 161, 186 N.E. 71 (1933).   In context, they have been seen as "dangerous weapons."   See Commonwealth v. Tarrant,
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 2 Mass.App.Ct. 483, 487, 314 N.E.2d 448 (1974), S.C., 367 Mass. 411, 418, 326 N.E.2d 710 (1975).
 The board acted beyond its statutory authority.   A judgment shall be entered in the District Court directing the board to issue a certificate of eviction as applied for by Landlord.
 So ordered.
iv) Tenancy at Sufferance
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Supreme Judicial Court of Massachusetts, Suffolk.
AMES et al.
v.
BEAL et al.
Sept. 13, 1933.
 J. G. Bryer, of Boston, for plaintiffs.
 R. Donovan, of Boston, for defendants.
 DONAHUE, Justice.
 The defendants jointly executed two leases by which the plaintiffs demised to them certain office rooms in the Ames Building in Boston. The original declaration in two counts sought to recover 'for rental of premises * * * under an indenture of lease' for a period several years after the expiration of the term stated in the lease. No further express agreement was entered into between the plaintiffs and the defendants either individually or jointly after the execution of the leases but upon the expiration of their terms the defendants continued to occupy the premises as they had done before, that is the defendant Clarke occupied a part of the premises, the defendant Beal another part and a certain part was occupied by the two in common. One of the defendants testified that when the terms stated in the leases expired 'we ran on under the old arrangement.' Both before and after that date the payments of rent were made by checks of the defendant Beal. The books of the plaintiffs bore the entry 'After January 1, 1928, [the time of the expiration of the term stated in the leases] continue as T. A. S.' which initials a witness translated as meaning 'tenants at sufferance.' The leases provided for the payment of the stated rent 'during said term and at that rate for such further time as the lessee party shall hold the said leased premises' and contained the covenant of the defendants 'to pay unto the lessor party * * * for and during said term and for such further time as the lessee party shall hold the said premises * * * the said installments of rent in the manner aforesaid.' The provisions of the leases were in general the same and for convenience we refer to them as if there were but one lease although different premises were demised in each lease.
 The trial judge in the Municipal Court of the City of Boston found that 'after the term of the lease expired, the defendants holding on and paying rent at the old rate without notice of any change or parcelling of the premises became joint tenants at will of the entire premises.' He ruled that there was a variance between the allegation in the declaration and the proof, gave the plaintiffs permission to amend their declaration within ten days by basing their claim on use and occupation and ordered that in the event such amendment should be made judgment be entered for the plaintiffs in a stated amount and that otherwise judgment be entered for the defendants. The permitted amendment was seasonably made by the plaintiffs.
 At the request of the defendant Clarke the judge reported to the Appellate Division his denial of that defendant's requests for rulings, and at the request of each defendant reported the allowance of the plaintiffs' motion to amend their declaration. Before the Appellate Division the defendants for the first time contended that there was an error in the computation of damages. Since that was not one of the questions reported and the evidence relevant thereto was not fully reported, the Appellate Division was in doubt whether the finding was excessive and if so in what amount. The appellate Division entered the following final order: 'If the parties, before October 15, 1932, can agree to the amount, judgment may be for such amount; or before said date the parties or either of them may apply to the trial judge, and if he is in possession of sufficient evidence to determine the question (see Conway v. Kenney, 273 Mass. 19, 172 N. E. 888), judgment may be for the amount he finds due; otherwise there must be a new trial as to damages only.' Within the time specified the judge filed a revision and a reduction of the amount of damages as earlier found. Neither party now contends that there was error so far as concerns the method of the final computation of damages. From the final decision of the Appellate Division both defendants claimed an appeal.
 [1]
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[4] 1. If the defendants had merely continued to hold possession of the premises after the expiration of the term stated in the lease and had made no contract as to the character of their occupancy thereafter they would have been tenants at sufferance. Warren v. Lyons, 152 Mass. 310, 25 N. E. 721, 9 L. R. A. 353. That status would not have been affected by the covenant in the lease that the defendants would pay rent if they continued to hold the premises after the lease expired. Edwards v. Hale, 9 Allen, 462. There was here no express contract of the parties creating a new relationship when the relationship created by the contract of lease ended with the expiration of its stated term. But what would otherwise be a tenancy at sufferance 'can be converted into a tenancy at will by the implied agreement of the parties, the existence and terms of which may be inferred from their conduct.' C. A. Spencer & Son Co. v. Merrimac Valley Power & Buildings Co., 242 Mass. 176, 180, 136 N. E. 391, 393. The trial judge found that the defendants became tenants at will of the premises described in the lease. When the tenancy under the lease ended the defendants remained in possession and nothing was said by the parties as to the character of the occupancy. For over three and a half years the defendants continued to occupy the premises in the same manner as before and rent at the same rate and at the same times as required by the lease was paid to the plaintiffs. This was sufficient to warrant the finding that there was an implied agreement creating a tenancy at will. Benton v. Williams, 202 Mass. 189, 192, 88 N. E. 843; Moskow v. Robinson, 276 Mass. 16, 18, 176 N. E. 603. It does not appear when, by whom and under what circumstances the entry 'After January 1, 1928, continue as T. A. S.' was made on the plaintiffs' books, or that the existence of that entry was communicated or known to the defendants. Even if we assume that it represented the plaintiffs' belief at some time as to the character of the tenancy it does not control the decision of the question whether the conduct of the parties created a tenancy at will. Leavitt v. Maykel, 210 Mass. 55, 61, 96 N. E. 51.
 [5] The defendant Clarke contends that, although the defendant Beal became a tenant at will, the finding that he also came into that relationship with the plaintiffs was not warranted. He argues that as to himself the tenancy at sufferance which might have resulted through his occupancy after the expiration of the term of the lease ceased to exist when a new contract by implication was made between the plaintiffs and defendant Beal, and that, because he had no dealings with the plaintiffs, paid them no rent and occupied only part of the premises no contract binding him can be implied. When the lease was in effect the defendants were joint tenants of all of the premises demised regardless of the extent of their respective actual occupancy and indeed if only one of the lessees was in occupancy. Kendall v. Carland, 5 Cush. 74, 80; Kirby v. United States, 260 U. S. 423, 427, 43 S. Ct. 144, 67 L. Ed. 329. The covenant in the lease with reference to the payment of rent in the event of a holding over after its termination was the covenant of both defendants. The actual occupancy of Clarke in fact continued after termination just the same as before and he did not by speech or conduct indicate to the plaintiffs that so far as they were concerned the occupancy of Beal and himself did not continue to be joint. There is no contention that he did not in fact continue to contribute toward the payments of rent regularly forwarded by the check of Beal. It does not appear that the same significance should not be given to that mode of remittance after the termination of the lease as before, namely, that it suited the convenience of the defendants. On the evidence the inferences were fair and reasonable that the conduct of Clarke held him out to the plaintiffs as desiring that the original joint tenancy under the lease be extended as a joint tenancy at will and that the conduct of the plaintiffs in the regular acceptance of payments of rent and in permitting the occupancy to continue in all respects as it had before was an acceptance of Clarke as joint tenant at will with Beal. A resultant finding that there was a new implied contract which made the two defendants joint tenants at will was warranted. It is unnecessary to discuss in detail the defendant Clarke's requests for rulings, since what has hitherto been said indicates that they were properly denied.
 [6]
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[9] 2. It is contended that the trial judge erred in suggesting and permitting the amendment of their declaration by the plaintiffs after the trial. The judge's finding that the defendants had become joint tenants at will necessarily included a finding by implication that after the expiration of the lease the parties made a new contract creating that tenancy. The plaintiffs' right to recover rent for a period of occupancy after the lease by its terms had ended rested upon the new contract and not upon the original contract expressed in the lease. The words of the written covenant which state the agreement of the lessees to pay rent after the expiration of the term fixed in the lease were 'intended to cover a case of holding over without the creation of a new contract, either written or oral, express or implied.' Leavitt v. Maykel, 203 Mass. 506, 510, 511, 89 N. E. 1056, 1058, 133 Am. St. Rep. 323. Compare Leavitt v. Maykel, 210 Mass. 55, 96 N. E. 51. The original declaration which alleged an indebtedness for rental under an indenture of lease did not accurately or adequately assert the right to recover rent under a tenancy at will. The judge having found that a new contract had come into existence fixing the relationship of the parties as a tenancy at will rightly ruled that there was a variance between the pleadings and the proof. Since it does not appear from the record that as matter of law the effect of the amendment was to allow the plaintiffs to maintain an action for a cause not intended when the action was brought (compare Bowen v. Fairfield, 260 Mass. 38, 41, 157 N. E. 39) the decision of the trial judge, that the cause of action stated in the amended declaration was that intended when suit was begun, was final and cannot here be reviewed. G. L. (Ter. Ed.) c. 231, § §  51, 138; Shapiro v. McCarthy, 279 Mass. 425, 428, 181 N. E. 842; Nolan v. New York, New Haven & Hartford Railroad Co. (Mass.) 185 N. E. 925. The mere fact that the amendment was allowed after the close of the trial gives the defendants no valid ground of complaint. They had no absolute right to have the case decided upon pleadings which were not supported by proof when the proof presented established a case which would enable the plaintiffs to recover for an intended cause of action if that had been properly pleaded. Pizer v. Hunt, 250 Mass. 493, 504, 146 N. E. 7. There is no error in the allowance of an amendment to the pleadings after trial if the issues presented by the amendment were fully and fairly held. Pizer v. Hunt, 253 Mass. 321, 331, 148 N. E. 801; Cutter v. Arlington Construction Co., 268 Mass. 88, 92, 167 N. E. 266; Bucholz v. Green Brothers Co., 272 Mass. 49, 55, 172 N. E. 101. The significant facts found by the judge from which he inferred a new contract, namely the provisions of the written lease, the same occupancy by the defendants permitted by the plaintiffs and the payment of rent and its acceptance by the plaintiffs in the same manner after as before the lease's termination are not now questioned nor is there now suggestion made of other specific facts which might have been but were not shown at the trial. That the theory of the existence of a tenancy at will was in the contemplation of the parties and the judge at the trial is indicated by the request of the defendant Clarke for a ruling that he was not a tenant at will. Since it appears from the record that the issue raised by the amended declaration was fully and fairly tried there was no error in the allowance of the amendment.
 Order dismissing report affirmed.
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Supreme Judicial Court of Massachusetts, Suffolk.
GHOTI ESTATES, Inc.
v.
FREDA'S CAPRI RESTAURANT, Inc.
Argued Nov. 4, 1953.
Decided Dec. 13, 1954.
 Stuart Macmillan, Boston, Samuel F. Clapp, Boston, for plaintiff.
 Meyer H. Goldman, Boston, John Bernstein, Chelsea, and M. James Zelman, Boston, for defendant.
 Before QUA, C. J., and WILKINS, SPALDING, WILLIAMS and COUNIHAN, JJ.
 COUNIHAN, Justice.
 This is an action of contract whereby the plaintiff, hereinafter called Ghoti, seeks to recover from the defendant, hereinafter called Freda, for use and occupation of premises 130-132 Boylston Street and 1 and 2 Boylston Place, Boston, for a period from September 12, 1952, to November 3, 1952, and for water used on said premises during part of that time. Freda's answer was a general denial, payment, eviction, and surrender by Freda and acceptance by Ghoti of possession of the premises occupied by Freda under a written lease, the material parts of which are hereinafter set forth.  By way of further answer Freda set up matters contained in a declaration in set-off.
 By the declaration in set-off Freda sought to recover the sum of $10,000 under a 'Security Agreement' which is hereinafter set forth.  This claim was based upon a wrongful termination of the lease, eviction, and Ghoti's acceptance of Freda's surrender of possession under said lease.
 Ghoti in answer to the declaration in set-off set up a general denial, and further alleged that Freda filed a petition for an arrangement under c. 11 of the Bankruptcy Act, 11 U.S.C.A. §  701 et seq. (parts of this petition will be hereinafter referred to) in which petition Freda rejected the lease as an executory contract.  Ghoti further alleged that the filing of this petition and the confirmation of it by the referee in bankruptcy constituted a breach of the lease, so that thereafter Freda became and continued to be a tenant at sufferance. It further alleged that no accounting under the 'Security Agreement' was due until after December 31, 1961, the date of the termination of the lease, when all damages including loss of rent provided for in the lease could for the first time be fully and accurately determined.
 The original action with the declaration in set-off was tried before a judge and jury.  At the close of the evidence upon motions filed by the parties  [FN1] the judge directed a verdict for Ghoti for the full amount claimed by it in its declaration and directed a verdict for Ghoti on Freda's declaration in set-off.  He denied the motion of Freda for a directed verdict on its declaration in set-off.  The judge took no action upon a request for ruling filed by Freda. [FN2]
FN1.  'Now comes the plaintiff and moves upon the pleadings, opening and upon all the evidence that a verdict be ordered in its favor.' 
'Now comes the plaintiff (the defendant in set-off) and moves upon the pleadings, opening and upon all the evidence that a verdict be ordered in its favor on the defendant's declaration in set-off.' 
'Now comes Freda's Capri Restaurant, Inc. and moves that this court direct a verdict in its favor on its declaration in set-off.'
FN2.  'As a matter of law, the Freda's Capri Restaurant, Inc. is entitled to recover the $10,000 security deposit under its declaration in set-off.'
 The action comes here upon Freda's exceptions to the action of the judge upon the motions and to the denial of Freda's request for a ruling. Freda also claimed exceptions to the action of the judge on evidential matters.
 Certain material facts appear to be established from exhibits which are before us.  One exhibit was a lease by one Goggin to Freda dated November 15, 1951, for a term of ten years beginning January 1, 1952. [FN3]
FN3.  Relevant parts of this lease are as follows: 'Yielding and paying as rent therefor the sum of Thirteen Thousand Dollars, ($13,000.00) yearly for the first five years of said term and the sum of Fourteen Thousand Dollars ($14,000.00) yearly for the second five years of said term, payable by equal monthly installments.  * * * 
'I.   The Lessee covenants and agrees with the Lessor that, during this Lease and for such further time as the Lessee shall hold the demised premises or any part thereof, the Lessee (a) will pay unto the Lessor the said rent at the times and in the manner aforesaid; and (b) will pay when due all charges for the use of water, steam, and other services rendered to the demised premises.  * * * 
'VIII.   Provided also, and this Lease is upon the condition, that if the Lessee shall neglect or fail to perform or observe any of the Lessee's covenants contained herein or agreement relating to the demised premises * * * or if a petition in bankruptcy is filed by the Lessee, or if any assignment shall be made of the Lessee's property for the benefit of creditors, or if a receiver * * * or other similar officer shall be appointed to take charge of all or any part of the Lessee's property by a court of competent jurisdiction, then, and in any of the said cases * * * the Lessor lawfully may, at any time thereafter, and without demand or notice, enter into and upon the demised premises or any part thereof in the name of the whole, and repossess the same as of the Lessor's former estate and expel the Lessee * * * without prejudice to any remedies which might otherwise be used for arrears of rent or preceding breach of covenant, and upon entry as aforesaid this Lease shall determine; and the Lessee covenants that in case of such termination * * * the Lessee will indemnify the Lessor against all loss of rent which the Lessor may incur by reason of such termination during the residue of said term; or at the election of the Lessor, the Lessee will upon such termination pay to the Lessor as damages such a sum as at the time of such termination represents the balance of the rent due for the remainder of the term less the fair rental value of the demised premises for the balance of said term. 
'IX.   And for the more effectual securing to the Lessor of the rent and other payments herein provided, it is agreed as a further condition of this lease that the filing of any petition in bankruptcy or insolvency by the Lessee shall be deemed to constitute a breach of this lease, and thereupon, ipso facto and without entry of [or?] other action by the Lessors, this Lease shall become and be terminated and notwithstanding any other provisions of this Lease the Lessor shall forthwith upon such termination be entitled to recover of the Lessee Damages for such breach in an amount equal to the amount of rent reserved in this lease for the residue of the term hereof, less the fair rental value of the leased premises for the residue of said term * * *.'  (Emphasis supplied.)
 Accompanying the lease and attached to it was a 'Security Agreement' executed by Goggin and Freda whereby Freda deposited with Goggin the sum of $10,000 for the faithful performance of the lease. [FN4]
FN4.  'Security Agreement 
'Boston, Massachusetts 
November 15, 1951. 
'The Lessor hereby acknowledges receipt from the Lessee of the sum of Ten Thousand Dollars ($10,000) paid by the Lessee to the Lessor as a further consideration for the Lessor entering into the Lease dated November 15, 1951, between Danie J. Goggin, Lessor, and Freda's Capri Restaurant, Inc., Lessee, for the restaurant premises at 130-132 Boylston Street and 1 and 2 Boylston Place, Boston, Massachusetts. 
'It is hereby agreed that the said Ten Thousand Dollars ($10,000) is to be held by the Lessor as security for the full faithful and punctual performance by the Lessee of the Lessee's terms, covenants and conditions contained in said Lease for the full term of said Lease. 
'The Lessor hereby agrees that if on March 1, 1961, the Lessee is a tenant in possession of the leased premises and has to that date fully, faithfully and punctually performed all of the Lessee's terms, covenants and conditions contained in said Lease and has to that date paid all rental and other charges provided for in said Lease and has otherwise discharged all of the Lessee's obligations under said Lease, then in that event and not otherwise, the said Ten Thousand Dollars ($10,000) shall be applied towards the payment of the balance of the rent due under said Lease. 
'However, the application of said security deposit to the payment of the rent due for the balance of the term of the Lease, shall in no way excuse the Lessee from continuing to fully, faithfully, and punctually perform all of the Lessee's terms, covenants and conditions contained in said Lease. 
'If, at any time, the Lessee fails to fully, faithfully and punctually perform any of the Lessee's terms, covenants and conditions contained in said Lease, then, the Lessor may apply any part or the whole of said security deposit to indemnify the Lessor for any damage the Lessor may have suffered or will suffer because of such failure to perform by                                      be precluded from recovering in addition to the said security deposit, any other damages or expenses that the Lessor may suffer by reason of any violation by the Lessee of the Lessee's terms, covenants and conditions contained in said Lease. 
'If said Lease is terminated prior to the expiration of the term thereof by the agreement of the parties, or in accordance with the terms contained in said Lease, and the Lessee has fully, faithfully and punctually performed all of the Lessee's terms, covenants and conditions contained in said Lease up to the date of said termination thereof, then the said deposit of Ten Thousand Dollars ($10,000) is to be returned by the Lessor to the Lessee.'
 It was not disputed that Ghoti acquired the reversionary interest in the premises, together with an assignment of the lease, on June 6, 1952, and that at the same time the sum of $10,000 was paid over to Ghoti by Goggin by way of an adjustment on the purchase price of the premises.
 A copy of the original petition for an arrangement by Freda dated June 9, 1952, filed in the United States District Court for the District of Massachusetts in proceedings under c. 11 of the Bankruptcy Act was in evidence.  It appears from this petition that Freda alleged that it 'is unable to pay * * * [its] debts as they mature, and proposes the following arrangement with * * * [its] unsecured creditors'.  (Emphasis supplied.)  It recited an executory contract for said premises made on November 15, 1951, between Goggin as lessor and Freda as lessee which 'is hereby rejected.'  The petition was subsequently amended in a manner not here material.  On September 11, 1952, the referee in bankruptcy entered an order that 'said arrangement be, and it hereby is, confirmed.'
 It appears that Ghoti on June 30, 1952, filed in the bankruptcy court in the arrangement proceedings a petition for payment of what was due for use and occupation in which it was recited that Irving Widett was appointed receiver for the debtor on June 11, 1952.  On this petition the referee found that the 'fair rental value of the premises designated in said petition, and occupied by the debtor, as debtor in possession, is the rent reserved under the lease referred to in said petition, namely $1,083.33 per month,' and he ordered that the receiver, Irving Widett, pay to Ghoti out of nonbankruptcy funds in his possession the sum of $794.42, said sum representing the fair rental value of the premises from June 9, 1952, to June 30, 1952, inclusive.  The receiver paid Ghoti the fair rental value of the premises at this rate up to and including September 11, 1952, when the petition for an arrangement was confirmed.
 It is clear that Freda paid nothing for use and occupation of the premises from September 12, 1952, to November 3, 1952, and nothing for use of water during part of that period.  It is both of these claims on which Ghoti seeks to recover in this action which was begun in the Municipal Court of the City of Boston by writ dated November 3, 1952, and later removed to the Superior Court by Freda.
 On November 3, 1952, Ghoti also instituted an action of summary process in the Municipal Court of the City of Boston against Freda to recover possession of the premises.  No notice to vacate the premises was given to Freda by Ghoti as required by G.L.(Ter.Ed.) c. 186, §  11, or §  12, as amended.  There was likewise no evidence of an entry by Ghoti for breach of the conditions of the lease.  In this action of summary process an agreement was entered into between the parties, dated November 21, 1952, and filed in court. [FN5]
FN5.  'Now come the parties and agree that the following entry may be made:  'Judgment for the plaintiff for possession.  Execution not to issue until January 5, 1953; provided, however, that use and occupation payments at two hundred sixty dollars ($260) per week be paid as follows:  Payments for the three weeks ending November 24, 1952 to be paid at time of entry of judgment, and payment for each week thereafter on succeeding Mondays until the premises be vacated, and if said payments are not made as above, execution to issue immediately upon default in said payments upon affidavit by the plaintiff's attorney of such default filed with the Clerk of Court.''
 Freda continued to occupy the premises until January 21, 1953, when it vacated them and turned the keys over to an attorney for Ghoti.  It was undisputed that nothing was due from Freda for the period from November 4, 1952, to January 21, 1953.
 It is apparent from certain letters which were in evidence that Freda was to pay the rent of the premises for June, 1952, to one Heller for whom Goggin was a straw, and that from July 1, 1952, it was to pay the rent to Ghoti.  Heller, called as a witness by Ghoti, testified that he received no rent for June, 1952.  In cross-examination, however, he testified that he received rent from June 9 to June 30 from the receiver but that he received no rent from June 1 to June 9.
 There was evidence of many talks and some correspondence between representatives of Ghoti and representatives of Freda relative to a continuance of the tenancy of Freda as a tenant at will, but there was no evidence that any definite agreement in this respect was arrived at.
Ghoti's Case.
 The questions before us on Ghoti's declaration are:   (1) Upon the pleadings and the evidence is Ghoti entitled to recover from Freda the sum of $1,877.77 for use and occupation of the premises hereinbefore described for the period from September 12, 1952, to November 3, 1952?  (2)  Is Ghoti entitled to recover from Freda the sum of $133 for use of water by Freda on said premises during part of the same period?  We are of opinion that the answer to these questions must be 'Yes.'
 As we have already pointed out, Freda acquired possession of these premises on January 1, 1952, by virtue of a written lease the material parts of which have been hereinbefore recited.  Ghoti asserts that there was a breach of this lease by reason of the filing in the bankruptcy court of the petition for an arrangement hereinbefore described.
 We emphasize these parts of the lease which appear to us to be decisive.  Paragraph VIII provides, '* * * this Lease is upon the condition, that * * * if a petition in bankruptcy is filed by the Lessee * * * or if a receiver * * * shall be appointed * * * by a court of competent jurisdiction * * * the Lessor lawfully may * * * enter into and upon the demised premises * * * and upon entry * * * this Lease shall determine; and the Lessee covenants that in case of such termination * * * the Lessee will indemnify the Lessor against all loss of rent which the Lessor may incur by reason of such termination during the residue of said term'.  (Emphasis supplied.)  Paragraph IX reads in part, 'And for the more effectual securing to the Lessor of the rent and other payments herein provided, it is agreed as a further condition of this lease that the filing of any petition in bankruptcy or insolvency by the Lessee shall be deemed to constitute a breach of this lease, and thereupon, ipso facto and without entry of [or?] other action by the Lessors, this Lease shall become and be terminated and * * * the Lessor shall forthwith upon such termination be entitled to recover of the Lessee damages for such breach in an amount equal to the amount of rent reserved in this lease for the residue of the term hereof, less the fair rental value of the leased premises for the residue of said term * * *.'  (Emphasis supplied.)
 [1]  It is plain from the language of paragraphs VIII and Ix of the lease that they must be read together and that Ghoti was entitled to avail itself of the provisions of either or both of these paragraphs.  The words in paragraph IX, 'And for the more effectual securing to the Lessor of the rent and other payments,' significantly bear this out.
 [2]
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[3] The filing of the petition for an arrangement was an act of insolvency in the equity or business sense for in it Freda alleged that it 'is unable to pay * * * [its] debts as they mature, and proposes the following arrangement with * * * [its] unsecured creditors.'  Finn v. Meighan, 325 U.S. 300, 303, 65 S.Ct. 1147, 89 L.Ed. 1624.  The petition likewise recited an executory contract by way of said lease which 'is hereby rejected.' Furthermore it appears that in these proceedings a receiver was appointed for Freda.  It is manifest that these proceedings without more constituted a breach of the lease and terminated it.
 Ghoti contends that thereafter Freda continued on as a tenant at sufferance and as such it was liable for use and occupation, G.L.(Ter.Ed.) c. 186, §  3, and that the provision of the lease regarding rent 'may be used in evidence by either party to prove the amount of rent due from the defendant.'  G.L. (Ter.Ed.) c. 186, §  5.
 Freda asserts that it was a tenant under the lease or a tenant at will during the period for which Ghoti claims rent for use and occupation.  It contends that because there was no entry for breach of the lease nor a notice to vacate under G.L.(Ter.Ed.) c. 186, §  11, or §  12, as amended in a manner not here material, the conduct of Ghoti amounted to an eviction.  It also asserted in its answer that there was a surrender of possession of the premises by Freda and acceptance of the same by Ghoti by mutual agreement.
 It is patent from what we have said that Freda was not a tenant under the lease because of the breach of the lease which terminated it and that because of the provisions of paragraph IX of the lease no entry was necessary.
 [4]
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[5]  We are of opinion that on the question of eviction if Freda was a tenant at sufferance when the action of summary process was instituted no notice of any kind was required.  Benton v. Williams, 202 Mass. 189, 192, 88 N.E. 843.  If it was a tenant at will, as it asserts, the statutory notice was waived by the agreement between the parties for 'Judgment for the plaintiff for possession' which was filed in court in the action of summary process. Williams v. Seder, 306 Mass. 134, 136, 27 N.E.2d 708.  See Ansara v. Regan, 276 Mass. 586, 589, 177 N.E. 671; Macheras v. Syrmopoulos, 319 Mass. 485, 486, 66 N.E.2d 351, 2 A.L.R.2d 511.  There was therefore no eviction of Freda by Ghoti.
 [6]  There was no evidence to support the contention of Freda that there was a surrender of possessionof the premises by Freda and an acceptance by Ghoti.  There was more or less loose talk between the parties about this but no definite agreement was ever entered into.
 There is no merit in the plan of payment set up by Freda in its answer.  It asserts that the money paid to Ghoti by the receiver for Freda for the period from June 9, 1952, to June 30, 1952, did not rightly belong to Ghoti because when Ghoti purchased the premises it was agreed that the rent for June, 1952, should be paid to one Heller for whom Goggin was acting as a straw.  Freda contended therefore that this money received by Ghoti should have been applied by it in payment for the period for which Ghoti is now seeking to recover. Heller first testified that he, and not Ghoti, was entitled to the rent for June, 1952.  He later testified, however, that he received the rent from June 9, 1952, to June 30, 1952, from the receiver.  In any event it is clear that the rent for that period was paid so that no future claim could be made by either Ghoti or Heller for it.
 [7]
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[8]  We are of opinion that Freda continued in possession of the premises, after the termination of the lease, as a tenant at sufference. Benton v. Williams, 202 Mass. 189, 192, 88 N.E. 843.  As was true regarding the claim of a surrender of possession there was some talk and even some correspondence about permitting Freda to continue as a tenant at will but no definite agreement was ever entered into in this respect.
 Freda as a tenant at sufferance was liable to pay for use and occupation for such time as it occupied the premises, G.L.(Ter.Ed.) c. 186, §  3, and the amount of rent reserved in the lease was properly used in evidence to prove the amount due.  G.L.(Ter.Ed.) c. 186, §  5.  It was also liable to pay for use of water.
 There was no evidence to show that any amount for use and occupation and for use of water other than that provided in the lease was claimed.  The evidence shows that the amount of rent for use and occupation and for use of water for the period claimed by Ghoti was never paid by Freda.  It follows that Ghoti on its declaration was entitled to recover the sum of $2,010.77.
The Declaration in Set-Off.
 What we have already said in discussing Ghoti's case disposes of Freda's allegations in its declaration in set-off regarding eviction and surrender.
 There remains to consider only its claim for the return of the $10,000 deposited under the 'Security Agreement' because of the petition for an arrangement.  Relevant Federal statutes are U.S.C. (1952 ed.) Title 11, § §  706, 751, and 753 [11 U.S.C.A. § §  706, 751, 753].  It was said in Securities and Exchange Commission v. United States Realty & Improvement Co., 310 U.S. 434, at page 446, 60 S.Ct. 1044, at page 1049, 84 L.Ed. 1293: 'Chapter XI [of the Bankruptcy Act] provides a summary procedure by which a debtor may secure judicial confirmation of an 'arrangement' of his unsecured debts.  * * * An arrangement is defined as 'any plan of a debtor for the settlement, satisfaction, or extension of the time of payment of his unsecured debts, upon any terms.'  * * * The unsecured debtors may be treated generally or in classes.'  And at page 452 of 310 U.S., at page 1051 of 60 S.Ct., 'Under Chapter XI only the rights of unsecured creditors of the debtor may be arranged and this without alteration of the status of any other classes of security holders or of subsidiaries.'
 A copy of the petition for an arrangement was in evidence.  From this it appears that Freda alleged that 'Your petitioner is unable to pay * * * [its] debts as they mature, and proposes the following arrangement with * * * [its] unsecured creditors,' and further that 'All secured creditors having valid security * * * shall be paid on such basis * * * as shall be agreeable to such respective secured creditors.'  Freda in its petition also rejected the lease. It further appears that in these proceedings a receiver was appointed for Freda by the bankruptcy court.  There is no doubt also that Freda was in default of the terms of the lease when this petition was filed because of its failure to pay rent for the month of June, 1952.
 It is plain therefore that there was a breach of paragraph VIII of the lease by the nonpayment of rent, by the rejection of the lease in the petition for an arrangement, and by the appointment of a receiver.  It is equally plain as we have already said that the filing of that petition constituted a petition in insolvency in the equity or business sense because Freda admitted its inability to pay its debts as they matured.  Finn v. Meighan, 325 U.S. 300, 303, 65 S.Ct. 1147, 89 L.Ed. 1624. As we have already pointed out earlier, paragraphs VIII and IX may be read together so that Ghoti could take advantage of any of the provisions of either paragraph.
 [9]  Upon the termination of the lease because of breaches of it and the rejection of it by Freda in the petition for an arrangement, Ghoti could then ipso facto recover rent for the remainder of the term less the fair rental value of the premises for the remainder of the term, or at its election could wait until the expiration of the term of the lease when for the first time loss of rent for the remainder of the term could be more accurately determined.  The nearest approach to authority which we have been able to discover appears in In re Luria, D.C., 46 F.Supp. 305, 306, where it was said, 'The facts show that the tenant, by failing to pay the monthly instalment of rent which became due and payable, was in default on February 1, 1942.  Moreover, he filed a petition for an arrangement as a debtor under Chap. 11 of the Chandler Act, and subsequently consented to be adjudicated a bankrupt.  By so doing he also committed a breach of the lease.  In consequence the bankrupt cannot avail himself, nor can the trustee in his place, of that provision of the lease which sets forth:  * * * 'If this lease shall terminate by any mandate of law or by agreement, or otherwise, prior to the expiration * * * of the term of the lease, then, and in that event, the security herein shall be returned to the tenant upon the date of such expiration, provided, however, the tenant has complied with all the terms and conditions of this lease on his part.' Most obviously the tenant did not comply with the terms and conditions of the lease and is not, therefore, entitled to the return of the security under such authorities as Burlingame v. Meyer, 2 Cir., 45 F.2d 481.  That case is decisive of the question herein involved and compels the conclusion that the landlord is entitled to be paid for the use and occupation of the premises, and is also justified in retaining the security until August 31, 1944 [the date of the termination of that lease], at which time it can be ascertained whether the landlord was damaged by the breach of the lease and to what extent.'  This case was cited with apparent approval in a footnote in Oldden v. Tonto Realty Corp., 2 Cir., 143 F.2d916, 921.
 [10]  It is plain that here Ghoti made an election under paragraphs VII and IX of the lease as it had a right to do and chose to recover in this action only rent unpaid and for use of water for part of the time Freda occupied as a tenant at sufferance and reserved its right to seek damages for other breaches of the lease until the end of the term of the lease.  See Gardiner v. Parsons, 224 Mass. 347, 350-351, 112 N.E. 958; Zevitas v. Adams, 276 Mass. 307, 317, 177 N.E. 114.
 [11]  Freda further contends that Ghoti waived its right to damages for future loss of rent by failing to file a claim in the proceedings for an arrangement.  There is no merit to this contention.  As we have already pointed out, a petition for an arrangement relates only to unsecured creditors.  Ghoti was a secured creditor at least up to the amount of $10,000 by reason of the 'Security Agreement.'  We assume without deciding that Ghoti might be barred from collecting more than three years' rent because of a limitation of recovery of not more than that amount of rent in arrangement proceedings.  U.S.C. (1952 ed.) Title 11, §  753 [11 U.S.C.A. §  753].  It is easy, however, to conceive that Ghoti's loss would amount to at least $10,000 for the rent reserved in the lease for the first five years was $13,000 a year and for the second five years $14,000 a year.
 We need not consider the three year limitation now even if applicable.  It is enough to say that that matter may be determined if and when any proceedings are had on the 'Security Agreement.'
 [12]  It follows from what we have said that there was no error in the action of the judge in refusing to grant Freda's request for ruling or in directing a verdict for Ghoti on the declaration in set-off.
 We have given due consideration to Freda's evidential exceptions and find them without merit.
 Exceptions overruled.
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Oct. 24, 1934.
 C. W. Proctor and C. M. Garabedian, both of Worcester, for appellant.
 L. E. Stockwell, of Worcester, for appellee.
 CROSBY, Justice.
 This is an action of tort to recover for personal injuries received by the plaintiff on April 18, 1933, as the result of a fall on a defective stairway upon premises occupied by the plaintiff and her husband and owned by the defendant.
 The trial judge found that 'Upon all the evidence * * * the plaintiff was injured by reason of a defect in a stairway in a house owned and controlled by the defendant and that said injuries happened on April 18, 1933 * * * that the notice to vacate for non-payment or rent was duly received by the plaintiff's husband on April 1, 1933 [and] * * * that on April 14, 1933, the defendant commenced action for possession of the premises occupied by the plaintiff and the plaintiff's husband.' He ruled 'that the plaintiff's husband at the time of the accident was a tenant at sufferance in the premises * * * [and] that the plaintiff is in no better position in regard to the premises than her husband.' He further found 'that there was no wanton or wilful act committed by the defendant which caused the injuries to the plaintiff, and that the husband of the plaintiff and the plaintiff herself both stand in the position as tenants at sufferance,' and he therefore found for the defendant. It is stated in the plaintiff's brief that at the time of the accident the plaintiff's husband was in arrears of rent and had been served with a notice to vacate, and also that he had been served with summary process on April 14, 1933, to vacate the premises, which was returnable on April 22, 1933. The plaintiff claimed a report to the Appellate Division. That court ordered the following entry to be made: 'Report dismissed. No prejudicial error found.'
 The only question presented for decision is whether the trial judge erred in ruling that the plaintiff's husband at the time of the accident was a tenant at sufferance, that the plaintiff was in no better position than her husband, and accordingly in the absence of wanton or wilful act on the part of the defendant the plaintiff was not entitled to recover.
 [1]
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[2] A tenant at sufferance has no estate nor title, but only a naked possession, without right and wrongfully, and stands in no privity to the landlord. Benton v. Williams, 202 Mass. 189, 192, 88 N. E. 843. A tenant at sufferance is not entitled to notice to quit but is a holder without right. Kelly v. Waite, 12 Metc. 300, 302. A tenant at sufferance is a bare licensee to whom the landlord owes merely the duty not wantonly nor wilfully to injure him. Bruso v. Eastern States Exposition, 269 Mass. 21, 24, 25, 168 N. E. 206; Coulombe v. Horne Coal Co., 275 Mass. 226, 230, 175 N. E. 631; Brennan v. Keene, 237 Mass. 556, 561, 130 N. E. 82, 13 A. L. R. 629. There was no evidence which would warrant a finding that the plaintiff's injuries were due to any wanton or wilful act committed by the defendant. In addition to the common law rule that a tenancy at sufferance comes into existence when the landlord gives notice to quit for non-payment of rent, the same result follows under G. L. (Ter. Ed.) c. 186, §  12, which provides in part as follows: '* * * in case of neglect or refusal to pay the rent due from a tenant at will, fourteen days' notice to quit, given in writing by the landlord to the tenant, shall be sufficient to determine the tenancy.'
 [3]
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[4] Counsel for the plaintiff has cited Osborne v. Wells, 213 Mo. App. 319, 249 S. W. 705, 708. In that case the court denied a request for a ruling in substance to the effect that where a notice to quit for non-payment of rent had been given the landlord was liable only for wanton and wilful conduct. The court held that 'Although defendant had instituted proceedings to dispossess plaintiff, still, at any time before the order of dispossession was served on him, plaintiff might have paid up the rent and continued the tenancy.' The answer to this statement is that under our statute a tenant at will who has received a fourteen days' notice to quit for non- payment of rent cannot by paying the rent in full revive the tenancy, and a fortiori a tenant who not only has received a notice to quit for nonpayment, but upon whom summary process has already been served, cannot revive the tenancy. G. L. (Ter. Ed.) c. 186, §  11, provides: 'Upon the neglect or refusal to pay the rent due under a written lease, fourteen days' notice to quit, given in writing by the landlord to the tenant, shall be sufficient to determine the lease, unless the tenant, at least four days before the return day of the writ, in an action by the landlord to recover possession of the premises, pays or tenders to the landlord or to his attorney all rent then due, with interest and costs of suit.' This is the only provision in our statutes for reviving a tenancy by paying overdue rent. However, G. L. (Ter. Ed.) c. 186, §  12, which provides for the termination of a tenancy at will by fourteen days' notice to quit for non-payment of rent, contains no provision permitting the tenant after notice to revive the tenancy. The distinction between these two statutes is pointed out by Chief Justice Morton in Hodgkins v. Price, 137 Mass. 13, at page 18.
 As there was no error in the rulings given and in the judge's refusals to rule, or in the decision of the Appellate Division, the entry must be
 Order dismissing report affirmed.
c) Real Estate Interests and the Statute of Frauds
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 Before WILKINS, C. J., and SPALDING, WHITTEMORE, CUTTER, KIRK, SPIEGEL, and REARDON, JJ.
 CUTTER, Justice.
 The plaintiff (Hook) seeks specific performance by the defendant (Farnsworth) of an oral agreement (of which there was a written memorandum mentioned below) to give a sublease a part of the ninth floor of a building owned by Boston Wharf Company (Wharf).  Farnsworth appealed from a final decree directing it to execute and deliver a lease for one year from December 1, 1961, to 'continue * * * from year to year until * * * [Hook] shall at a reasonable time prior to November 30th of any year * * * give * * * [Farnsworth] written notice of its intention to terminate this lease on the 30th day of November following:  Provided, nevertheless, that in any event this lease shall terminate on Nov[ember] 30, 1966.'  The evidence is reported.
 The trial judge made the following findings.   For some years prior to November, 1961, Hook had been lessee of the ninth floor under a series of leases from Wharf.  Its then current lease was to expire on November 1, 1962. During the period of its occupancy it had spent considerable sums for improvements.  In October, 1961, Hook and Wharf discussed a then existing rental arrearage and the possibility of less space.  Shortly thereafter Farnsworth, Hook, and Wharf discussed the possibility that Farnsworth could obtain space on the ninth floor then occupied by Hook.  An oral agreement was made 'under the terms of which * * * [Farnsworth] agreed to sub-lease approximately one-half the' ninth floor to Hook.  Hook was 'to abandon * * *negotiations with * * * Wharf * * * and * * * [Farnsworth was] to lease the entire ninth floor from * * * Wharf.'  On November 20, 1961, a written memorandum, quoted in the margin, [FN1] was handed by Farnsworth to Hook.  Hook paid the agreed rent to Farnsworth from the date of its occupancy to the date of the trial (March 25, 1963).  On August 7, 1962, Farnsworth gave to Hook a notice to quit the subleased premises on October 1.
FN1.  This read, 'In accordance with our conversation, November 20, 1961, we will lease to you space on the ninth floor as discussed * * * on Monday, November 21, 1961.  We will lease to you for one year, renewable. The rate for this space will be at the rate of 60 cents per square ft. per annum.  * * * Farnsworth Press, Inc. /s/ Malcolm Berman, President' (emphasis supplied).
 The judge concluded that there was 'a valid oral lease * * * in October or November of 1961,' that Hook relied upon Farnsworth's representations and 'as a result * * * surrendered its lease to * * * Wharf,' that the written memorandum (fn. 1) satisfied the statute of frauds, and that Hook was 'entitled to a yearly renewable lease of' the subleased space 'for the life of the lease between * * * [Farnsworth] and * * * Wharf.'  The final decree directed Farnsworth to execute a lease containing numerous detailed provisions which cover about nine pages of the printed record. [FN2]  This lease might run until November 30, 1966 (fn.3).
FN2.  The lease referred to in the decree in most respects (other than in stating matters appropriate to a sublease of part of a floor rather than a lease of a whole floor from the owner of the fee) is in the language employed in the lease from Wharf to Hook surrendered in November, 1961.
 Farnsworth contends (a) that the letter memorandum of November 20, 1961, constituted the written lease from it to Hook; (b) that, even if this letter is regarded as merely a memorandum to satisfy the statute of frauds, it was error to admit parol evidence to vary the terms set out in the memorandum; (c) that there is no basis for concluding that Farnsworth is estopped to assert the statute of frauds; and (d) that all Hook may properly claim is a one year sublease beginning December 1, 1961, which could be renewed once, or extended once, for one year from December 1, 1962, so that Hook now (in 1964) is a tenant at sufferance.  The soundness of each of these contentions depends in some measure upon whether the trial judge correctly admitted, subject to Farnsworth's exception, testimony concerning conversations between representatives of Hook and Farnsworth prior to, and shortly after, the delivery of the letter memorandum.
 The testimony (in part conflicting) would have justified findings that the following conversations took place.  Brown, Hook's president and treasurer, talked with Berman, president and treasurer of Farnsworth, on various occasions prior to November 20, 1961.  Hook wanted less space on the ninth floor and Farnsworth was interested in getting space there.  As Brown testified, 'The only way * * * [Hook and Farnsworth] could get the same rent [from Wharf, which was reluctant to divide floors] was [for] one of us * * * to take a lease for the whole floor * * *.  So * * * [Berman] said * * * [Farnsworth] would sublease to * * * [Hook] and * * * would take on the [ninth] floor if * * * [Hook] would give up * * * [its] lease.  I didn't want to give up * * * [Hook's] lease without assurance that I would get the [sub-]lease. This * * * [Berman] said he would do by writing me a letter, and he would give * * * [Hook] a one-year renewable lease.  I asked him how long that was. He stated 'as long as you want,' he wasn't in any need of' the space.  The 'same rent that' Hook was paying to Wharf in its then existing lease was to be paid, 'the same terms that we were * * *  paying * * * Wharf.'  A plan was drawn up showing the space Hook required.  This was submitted to Berman.
 After receipt of the letter memorandum, Ives (of Hook) and Brown talked promptly with Berman 'to find out * * * what he meant by one-year renewable' (see fn. 1, italicized language).  Berman 'said we could stay there as long as we wanted to.  * * * 'I have no need for this space.''
 After receipt of the letter memorandum, Hook gave up its lease and moved its equipment into its designated space as agreed with Berman.  Except for moving its machinery, Hook seems to have made no expenditures because of its move.  It never asked Berman for a lease.  The letter memorandum of November 20, 1961, was sent by Berman to Hook without consultation with Farnsworth's counsel.
 [1]  1.  The trial judge seems to have regarded the November 20 letter as merely a memorandum of an oral arrangement made that day.  Although some testimony may indicate that the letter itself was intended as a lease, the somewhat confused testimony would justify the conclusion that it was merely a memorandum of an oral arrangement.
 [2]
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[3]  2.  The letter memorandum did not contain many provisions which might have been appropriate for inclusion in a formal sealed lease.  See analogy of Epdee Corp. v. Richmond, 321 Mass. 673, 675, 75 N.E.2d 238 (agreement to sell land).  The testimony, however, showed only two matters which were dealt with in conversations but not specifically dealt with in the letter, viz. (a) the space to be occupied by Hook, a matter covered in detail by the floor plan submitted to Berman prior to the transmission of the latter's letter and impliedly incorporated by reference in the letter (see Corbin, Contracts, § §  512, 515), and (b) the times of payment of the rent, which were shown by Brown's somewhat ambiguous statement that the rent was to be 'the same terms that we were * * * paying * * * Wharf.'  This statement is consistent with what is said in the letter (fn. 1), viz. that the rate * * * will be * * * 60 per square ft. per annum.'  We regard it as meaning that rent payments were to be made as provided in Hook's former lease from Wharf.
 [4]
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[5]  Taken together with the floor plan, the letter sufficiently for purposes of the statute of frauds (G.L. c. 259, §  1, Fourth, and G.L. c. 183, §  3) reflected the essential terms (Shayeb v. Holland, 321 Mass. 429, 430, 73 N.E.2d 731) of the oral undertaking by Farnsworth.  See Cousbelis v. Alexander, 315 Mass. 729, 730-731, 54 N.E.2d 47, 153 A.L.R. 1108; Restatement:  Contracts, § §  207, 208; Williston, Contracts (3d ed.) §  567, et seq.; Corbin, Contracts, §  499, et seq.  Cf. Fichera v. Lawrence, 312 Mass. 287, 289, 44 N.E.2d 779; Bouvier v. L'Eveque, 324 Mass. 476, 478, 86 N.E.2d 915.  Not only because of the letter memorandum, but also taking also taking into account Hook's part performance by surrendering its lease from Wharf and moving its equipment in reliance on Farnsworth's promise, specific performance of the lease contract recorded in the memorandum was justified.  See Harrell v. Sonnabend, 191 Mass. 310, 311-312, 77 N.E. 764; Winstanley v. Chapman, 325 Mass. 130, 133, 89 N.E.2d 506.  See also Andrews v. Charon, 289 Mass. 1, 5-8, 193 N.E. 737; Orlando v. Ottaviani, 337 Mass. 157, 161-162, 148 N.E.2d 373; Restatement:  Contracts, §  197; Hall Landlord and Tenant (Adams and Wadsworth, 4th ed.) § §  13, 20, 168.  Cf. Chester A. Baker, Inc. v. Shea Dry Cleaners, Inc. 322 Mass. 311, 313, 77 N.E.2d 223; Gorneys, Inc. v. Falvey Linoleum Co., Inc., 328 Mass. 646, 649- 650, 105 N.E.2d 473.  Cf. also Farris v. Hershfield, 325 Mass. 176, 177-178, 89 N.E.2d 636.  The question for determination thus is the proper interpretation of the lease contract described in the letter.
 [6]
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[7]  3.  Farnsworth contends, in effect, that the meaning of the term 'one year renewable' is fixed by decisions holding that a new lease, given pursuant to a covenant to renew in a former lease, need not itself contain a further covenant to renew.  See Cunningham v. Pattee, 99 Mass. 248, 252- 253; Gardella v. Greenburg, 242 Mass. 405, 407, 136 N.E. 106, 26 A.L.R. 1411; Hall, Landlord and Tenant (Adams and Wadsworth, 4th ed.) §  100.  See also Da Rocha v. Macomber, 330 Mass. 611, 613, 116 N.E.2d 139.  The letter memorandum, however, was not a formal integrated document.  Immediately upon receipt of the letter memorandum, the meaning of the term 'one year renewable' was discussed by Berman and Brown.  This was done substantially contemporaneously with Hook's receipt of the letter and before action by Hook to surrender its then existing lease in reliance upon the letter.  The judge could justifiably conclude upon conflicting evidence that the parties, who were still negotiating, agreed upon the sense in which they were using the term. The evidence concerning the discussions was admissible.  See Nickerson v. Weld, 204 Mass. 346, 354-355, 90 N.E. 589; W. R. Grace & Co v. National Wholesale Grocery Co., Inc., 251 Mass. 251, 253-254, 146 N.E. 908; Martin v. Jablonski, 253 Mass. 451, 456-457, 149 N.E. 156; Gainsboro v. Shaffer, 339 Mass. 1, 3, 157 N.E.2d 536; Corbin, Contracts, § §  527, 536-543B; Williston, Contracts (3d ed.) § §  609B, 627, 629, 631, 632; McCormick, Evidence, § §  219, 220; Wigmore, Evidence (3d Ed.) § §  2461-2466.  See also Rizzo v. Cunningham, 303 Mass. 16, 21, 20 N.E.2d 471; Cohen v. Garelick, 344 Mass. 654, 657, 184 N.E.2d 56; Wm. P. Zinn & Co. v. Shawnee Pottery Co., 148 F.Supp. 322, 324-325 (S.D.Ohio), affd. 240 F.2d 958 (6th Cir.).  Cf. Joseph E. Bennett Co., Inc. v. Fireman's Fund Ins. Co., 344 Mass. 99, 106, 181 N.E.2d 557.  In the light of Brown's and Ives's testimony, the judge was justified in concluding that more than one extension or renewal of the sublease for one year was intended.
 [8]
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[10]  4.  The final decree directed Farnsworth to execute a detailed lease containing essentially the same provisions (fn. 2) as the former lease from Wharf to Hook.  The letter memorandum made no provision concerning such details.  Hook and Farnsworth undoubtedly contracted with knowledge of the leases which they severally held or had held from Wharf, but they did not, so far as the testimony shows, agree to incorporate those terms in the sublease, apart from Brown's testimony (mentioned above) about 'the same terms that we were * * * paying * * * Wharf.'  These terms, we think, cannot be taken to be more than the terms as to times of payment.  Also we think that it is unreasonable to infer that Farnsworth bound itself to Hook to give any renewal or extension of the sublease beyond the term of the principal lease which it was taking from Wharf, that is, beyond the period ofoccupancy of the ninth floor to which Farnsworth was to be entitled as of right. [FN3]  The 1961 lease from Wharf to Farnsworth has not been shown to have given to Farnsworth any privilege to obtain a renewal or extension of that lease.  In the absence of some explicit indication that representatives of Hook and Farnsworth definitely discussed giving Hook rights beyond those which Farnsworth then was about to possess, we think that the parties should be taken to have discussed the sublease with reference to the duration of the principal lease then to be given.
FN3.  Farnsworth's ninth floor lease from Wharf will expire at the end of October, 1965, at the same time Farnsworth's lease of the eighth floor expires.  The final decree provided that the sublease to Hook should terminate not later than November 30, 1966, which was the date of expiration of a sublease given by Farnsworth to another subtenant.  The trial judge, at a hearing concerning the form of the final decree expressed the view that this other sublease showed that Farnsworth had 'every expectation of * * * continued occupancy of the premises' even after the expiration of the principal lease.  We do not regard this evidence of dealings with another subtenant as controlling in respect of the sublease by Farnsworth to Hook.  There was evidence which would have justified the judge in inferring that Hook (despite the circumstance that in 1961 its rent to Wharf was in arrears) could probably have obtained a new lease from Wharf and that Farnsworth can probably do so in 1965, if it wishes to do so.
 [11]
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[12]  The final decree should have required Farnsworth to give merely a simple written renewal sublease each year, if Hook should so request, the last such renewal to expire not later than the expiration of Farnsworth's 1961 lease from Wharf of the ninth floor.  Such sublease should have contained in appropriate form only the terms set out in the letter memorandum and the plan, together with a suitable adaptation to a sublease of essentially the terms as to time for payment of rent embodied in the principal lease to Farnsworth from Wharf.  As Hook must have taken its sublease with knowledge that Farnsworth would have a principal lease of the type usually granted by Wharf, the sublease should have required Hook so to conduct itself as to comply with the provisions in the principal lease governing use of the premises.  See Wheeler v. Earle, 5 Cush. 31, 35; Miller v. Prescott, 163 Mass. 12, 13, 39 N.E. 409; Swaim, Crocker's Notes on Common Forms (7th ed.) § §  747, 759.
 5.   The final decree is reversed.  The case is remanded to the Superior Court for further proceedings consistent with this opinion.
 So ordered.
Mass. Gen. Laws ch. 183 §  3 TA \s "Mass. Gen. Laws ch. 183 §  3" . Estate created without instrument in writing
An estate or interest in land created without an instrument in writing signed by the grantor or by his attorney shall have the force and effect of an estate at will only, and no estate or interest in land shall be assigned, granted or surrendered unless by such writing or by operation of law.
d) The Landlord-Tenant Relationship Distinguished from Other Forms of Real Estate Interests and Non-Ownership Rights
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Supreme Judicial Court of Massachusetts, Suffolk.
BASEBALL PUB. CO.
v.
BRUTON.
Dec. 30, 1938.
 Appeal from Superior Court, Suffolk County; Thomas H. Dowd, judge.
  A. W. Wunderly, of Boston, for appellant.
  W. B. Sleigh, Jr., of Boston, for appellee.
  LUMMUS, Justice.
  The plaintiff, engaged in the business of controlling locations for billboards and signs and contracting with advertisers for the exhibition of their placards and posters, obtained from the defendant on October 9, 1934, a writing signed but not sealed by the defendant whereby the defendant 'in consideration of twenty-five dollars * * * agrees to give' the plaintiff 'the exclusive right and privilege to maintain advertising sign one ten feet by twenty-five feet on wall of building 3003 Washington Street' in Boston, owned by the defendant, 'for a period of one year with the privilege of renewal from year to year for four years more at the same consideration.'  It was provided that 'all signs placed on the premises remain the personal property of the plaintiff.  The writing was headed 'Lease No. ___.'  It was not to be effective until accepted by the plaintiff.
  It was accepted in writing on November 10, 1934, when the plaintiff sent the defendant a check for $25, the agreed consideration for the first year.  The defendant returned the check.  The plaintiff nevertheless erected the contemplated sign, and maintained it until February 23, 1937, sending the defendant early in November of the years 1935 and 1936 checks for $25 which were returned.  On February 23, 1937, the defendant caused the sign to be removed.  On February 26, 1937, the plaintiff brought this bill for specific performance, contening that the writing was a lease.  The judge ruled that the writing was a contract to give a license, but on November 2, 1937, entered a final decree for specific performance, with damages and costs.  The defendant appealed.  It is stipulated that on November 3, 1937, the plaintiff tendered $25 for the renewal of its right for another year beginning November 10, 1937, but the defendant refused the money.
 [1]
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[3]  The distinction between a lease and a license is plain, although at times it is hard to classify a particular instrument.  A lease of land conveys an interest in land, requires a writing to comply with the statute of frauds though not always a seal (Alfano v. Donnelly, 285 Mass. 554, 557, 189 N.E. 610; Mayberry v. Johnson, 15 N.J.L. (3 Green) 116), and transfers possession.  Roberts v. Lynn Ice Co., 187 Mass. 402, 406, 73 N.E. 523.  A license merely excuses acts done by one on land in possession of another that without the license would be trespasses, conveys no interest in land, and may be contracted for or given orally.  Cook v. Stearns, 11 Mass. 533, 538; Grasselli Dyestuff Corp. v. John Campbell & Co., 259 Mass. 103, 107, 156 N.E. 17; Nelson v. American Telephone & Telegraph Co., 270 Mass. 471, 479, 170 N.E. 416.  A lease of a roof or a wall for advertising purposes is possible.  Alfano v. Donnelly, 285 Mass. 554, 557, 189 N.E. 610.  The writing in question, however, giving the plaintiff the 'exclusive right and privilege to maintain advertising sign * * * on wall of building,' but leaving the wall in the possession of the owner with the right to use it for all purposes not forbidden by the contract and with all the responsibilities of ownership and control, is not a lease.  Gaertner v. Donnelly, Mass., 5 N.E.2d 419; and cases cited.  Reynolds v. Van Beuren, 155 N.Y. 120, 49 N.E. 763, 42 L.R.A. 129.  The fact that in one corner of the writing are found the words, 'Lease No. ___,' does not convert it into a lease.  Those words are merely a misdescription of the writing.  R. H. White Co. v. Jerome H. Remick & Co., 198 Mass. 41, 46, 84 N.E. 113; Taylor v. R. C. Maxwell Co., 1 Cir., 31 F.2d 711.  King v. David Allen & Sons, Billposting, Ltd., [1916] 2 A.C. 54, 59.
 [4]
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[5]  Subject to the right of a licensee to be on the land of another for a reasonable time after the revocation of a license, for the purpose of removing his chattels (Arrington v. Larrabee, 10 Cush. 512; Giles v. Simonds, 15 Gray 441, 77 Am.Dec. 373; Delaney v. Root, 99 Mass. 546, 97 Am.Dec. 52; McLeod v. Jones, 105 Mass. 403, 7 Am.Rep. 539; Hill v. Cutting, 107 Mass. 596; Smith v. Hale, 158 Mass. 178, 183, 33 N.E. 493, 35 Am.St.Rep. 485; Am.Law.Inst.Restatement:  Torts, § §  176, 177), it is of the essence of a license that it is revocable at the will of the possessor of the land.  Cheever v. Pearson, 16 Pick. 266, 273; Ruggles v. Lesure, 24 Pick. 187; Stevens v. Stevens, 11 Metc. 251, 45 Am.Dec. 203; Owen v. Field, 12 Allen 457; Hodgkins v. Farrington, 150 Mass. 19, 21, 22 N.E. 73, 5 L.R.A. 209, 15 Am.St.Rep. 168; Mason v. Albert, 243 Mass. 433, 437, 137 N.E. 661; Am.Law Inst.Restatement:  Torts, § §  167-171.  The revocation of a license may constitute a breach of contract, and give rise to an action for damages.  But it is none the less effective to deprive the licensee of all justification for entering or remaining upon the land.  Burton v. Scherpf, 1 Allen, 133, 79 Am.Dec. 717; Drake v. Wells, 11 Allen 141, 143; White v. Maynard, 111 Mass. 250, 15 Am.Rep. 28; Hill v. Hill, 113 Mass. 103, 105, 18 Am.Rep. 455; Fletcher v. Livingston, 153 Mass. 388, 390, 26 N.E. 1001; Stager v. G. E. Lothrop Theatres Co., 291 Mass. 464, 197 N.E. 86; King v. David Allen & Sons, Billposting, Ltd., [1916] 2 A.C. 54.  Compare Hurst v. Picture Theatres, Ltd., [1915] 1 K.B. 1.
 [6]
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[8]  If what the plaintiff bargained for and received was a license, and nothing more, then specific performance that might compel the defendant to renew the license, leaving it revocable at will, would be futile and for that reason should not be granted.  5 Williston, Contracts (Rev.Ed.) §  1442; Am.Law.Inst.Restatement:  Contracts, §  377.  Specific performance that might render the license irrevocable for the term of the contract would convert it into an equitable estate in land, and give the plaintiff more than the contract gave.  Cheever v. Pearson, 16 Pick. 266, 273; Poor v. Oakman, 104 Mass. 309, 316; Wiseman v. Lucksinger, 84 N.Y. 31, 42, 43, 38 Am.Rep. 479; Crosdale v. Lanigan, 129 N.Y. 604, 29 N.E. 824, 26 Am.St.Rep. 551; Minneapolis Mill Co. v. Minneapolis & St. Louis Railway, 51 Minn. 304, 313, 53 N.W. 639; King v. David Allen & Sons, Billposting, Ltd., [1916] 2 A.C. 54, 62.  There can be no specific performance of a contract to give a license, at least in the absence of fraud or estoppel. See Polakoff v. Halphen, 83 N.J.Eq. 126, 89 A. 996; McCarthy v. Kiernan, 118 Or. 55, 61, 245 P. 727.  See also Rohen v. Texas Co., 266 Mass. 442, 165 N.E. 428; Nelson v. American Telephone & Telegraph Co., 270 Mass. 471, 480, 481, 170 N.E. 416.
 [9]
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[11]  The writing in the present case, however, seems to us to go beyond a mere license.  It purports to give 'the exclusive right and privilege to maintain' a certain sign on the defendant's wall.  So far as the law permits, it should be so construed as to vest in the plaintiff the right which it purports to give.  Kaufman v. Federal National Bank of Boston, 287 Mass. 97, 100, 101, 191 N.E. 422.  That right is in the nature of an easement in gross, which, whatever may be the law elsewhere, is recognized in Massachusetts.  Goodrich v. Burbank, 12 Allen 459, 90 Am.Dec. 161; Carville v. Commonwealth, 192 Mass. 570, 78 N.E. 735; American Telephone & Telegraph Co. of Massachusetts v. McDonald, 273 Mass. 324, 173 N.E. 502; Jones v. Stevens, 276 Mass. 318, 324, 177 N.E. 91, 76 A.L.R. 591.  We see no objection to treating the writing as a grant for one year and a contract to grant for four more years an easement in gross thus limited to five years. Similar writings have been so treated in other jurisdictions.  Thos. Cusack Co. v. Myers, 189 Iowa 190, 178 N.W. 401, 10 A.L.R. 1104; Rochester Poster Advertising Co. Inc. v. Smithers, 224 App.Div. 435, 231 N.Y.S. 315.  Compare King v. David Allen & Sons, Billposting, Ltd., [1916] 2 A.C. 54.
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[18]  An easement, being inconsistent with seisin in the person owning it, always lay in grant and could not be created by livery of seisin.  Randall v. Chase, 133 Mass. 210, 214.  It is an interest in land within the statute of frauds and, apart from prescription, requires a writing for its creation.  G.L.(Ter.Ed.) c. 183, §  3. Cook v. Stearns, 11 Mass. 533.  Indeed, the creation of a legal freehold interest in an easement, apart from prescription, requires a deed. Stevens v. Stevens, 11 Metc. 251, 256; Morse v. Copeland, 2 Gray 302, 305; Curtis v. Noonan, 10 Allen 406, 409; Brady v. Blackinton, 174 Mass. 559, 562, 55 N.E. 474.  And differing from a lease of land for not more than seven years (Alfano v. Donnelly, 285 Mass. 554, 557, 189 N.E. 610), a grant of an easement for as short a term as five years apparently requires a deed in order to create a legal interest.  Hewlins v. Shippan, 5 B. & C. 221, 229, et seq.; Wood v. Leadbitter, 13 M. & W. 838; Mayfield v. Robinson, 7 Q.B. 486; Cocker v. Cowper, 1 Cr.M. & R. 418.  See, also, Somerset v. Fogwell, 5 B. & C. 875; Bird v. Higginson, 2 A. & El. 696; Chadwick v. Covell, 151 Mass. 190, 192, 23 N.E. 1068, 6 L.R.A. 839, 21 Am.St.Rep. 442; Walker Ice Co. v. American Steel & Wire Co., 185 Mass. 463, 70 N.E. 937, and especially Loring, J. at page 486, 70 N.E. 937.  But in equity a seal is not necessary to the creation of an easement.  Since equity treats an act as done where there is a duty to do it enforceable in equity, or, as more tersely phrased, equity treats that as done which ought to be done, an enforceable unsealed contract such as the writing in this case, providing for the creation of an easement, actually creates an easement in equity.  Bowen, J., in Dalton v. Angus, 6 App.Cas. 740, 782; Frogley v. Lovelace, Johns.Ch., Eng., 333; Lowe v. Adams, [1901] 2 Ch. 598; James Jones & Sons, Ltd. v. Tankerville, [1909] 2 Ch. 440; Hurst v. Picture Theatres, Ltd., [1915] 1 K.B. 1; Whipp v. Mackey, [1927] Ir.Rep. 372; Gale, Easements (11th ed.1932), 70-73; Ashelford v. Wills, 194 Ill. 492, 62 N.E. 817.
 [19]
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[20]  There is no error in the final decree granting specific performance.  The affirmance of this decree will not prevent an assessment of the damages as of the date of the final decree after rescript.  Rudnick v. Rudnick, 281 Mass. 205, 208, 183 N.E. 348.
  Interlocutory decree overruling demurrer affirmed.
  Final decree affirmed, with costs.
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Supreme Judicial Court of Massachusetts, Suffolk.
GAERTNER
v.
DONNELLY.
Dec. 31, 1936.
 J. M. Maloney, of Boston, for appellant.
 F. G. Arey, of Boston, for appellee.
 DONAHUE, Justice.
 The plaintiff's declaration is on an account annexed for 'use and occupation for sign privileges of roof located at 237 Tremont and 112 Stewart Sts. payable in advance April 1, 1935 to May 1, 1935 $30.  May 1, 1935 to June 1, 1935 30.'
 The trial judge in the Municipal Court of the City of Boston found that 'prior to April 1, 1935, the plaintiff entered into a contract with the defendant * * * whereby the latter agreed to pay for the use of said roof for sign purposes the sum of $30, per month,' that 'the amount to be paid' was 'referred to in correspondence interchanged between the parties as 'rental" and that 'the defendant actually occupied said roof for sign purposes for the months of April and May, 1935 for the purposes agreed upon, without paying themonthly rental stipulated.'  He found for the plaintiff in the sum of $60 and reported his refusal of requests for rulings filed by the defendant to the Appellate Division where an order was entered dismissing the report.
 The defendant's requests for rulings were to the effect that on all the evidence and the pleadings the plaintiff could not recover, specifying as the grounds for the requests that the relation of landlord and tenant did not exist between the parties, that it was necessary such a relationship should exist to enable the plaintiff to recover in an action for use and occupation of real estate and that the relation of the defendant to the plaintiff was that of a licensee and not that of a tenant.
 The judge refused these requests, the report stating as a reason that hd 'did not find the facts upon which said requests were predicated.'  There was no express finding that the relationship of landlord and tenant existed but it would seem that the denial of the requests for the reason given necessarily involved such a finding.  In any event the requests were based on 'all the evidence and the pleadings' and the question whether on the evidence there could be a recovery under the pleadings was presented.
 [1]  The declaration sought recovery for 'use and occupation' (G.L.  [Ter.Ed.] c. 231, §  147), a form of pleading which describes a claim for rent under a demise.  Warren v. Ferdinand, 9 Allen, 357.  'In order to maintain assumpsit for the use and occupation of land, something in the nature of a demise must be shown, or some evidence given to establish the relation of landlord and tenant.' Central Mills Co. v. Hart, 124 Mass. 123, 125; Glickman v. Commonwealth, 244 Mass. 148, 150, 138 N.E. 252.
 [2]  The evidence in the present case did not warrant the finding of a demise or that the relation of landlord and tenant existed.  No evidence was offered by the defendant.  The plaintiff introduced evidence to the effect that for several years prior to April, 1935, the defendant had maintained an ordinary roof sign on the plaintiff's roof and had made various payments for the privilege of maintaining the sign, that the only use of the roof given to the defendant was to maintain and use the sign and that the plaintiff had the use of the roof for every other purpose.
 The mere fact that the parties in their negotiations referred to the amount to be paid monthly as 'rental' is not enough to afford the basis for a finding that the relationship of landlord and tenant was created.  The evidence as to the arrangement made by the parties and so to the use in fact made of the roof by the defendant goes no further than to warrant the finding of a license to the defendant to erect and maintain the sign.  Possession of the roof was retained by the plaintiff.  She had the rights and was subject to the obligations incident to the right of control of the roof.  In these circumstances it is settled under our decisions that the relationship of landlord and tenant does not exist and that the plaintiff therefore cannot recover on a declaration asserting a right to recover for use and occupation. Jones v. Donnelly, 221 Mass. 213, 108 N.E. 1063.  See, also, Lowell v. Strahan, 145 Mass. 1, 12 N.E. 401, 1 Am.St.Rep. 422; Roberts v. Lynn Ice Co., 187 Mass. 402, 73 N.E. 523.
 [3]  On the evidence it appears that the plaintiff ought to be entitled to recover in some form of action.  We are of the opinion that the plaintiff should have leave to apply for an amendment to the declaration substituting a declaration based on the contract of license.  If within twenty days after the filing of the rescript in the Municipal Court of the City of Boston a motion thus to amend the declaration is there allowed the case is to stand for trial, otherwise the order dismissing the report is reversed and judgment is to be entered for the defendant.  New York Central & Hudson River Railroad Co. v. Clarke, 228 Mass. 274, 280, 117 N.E. 322.
 So ordered.
Allandale Farm v. Koch, 1997 WL 1229248 (Mass.Super.) (1997) TA \l "Allandale Farm v. Koch, 1997 WL 1229248 (Mass.Super.) (1997)" \s "Allandale Farm v. Koch" \c 1 
Superior Court of Massachusetts.
ALLANDALE FARM, INC., et al.,
v.
Robert KOCH.
No. 97350.
Nov. 3, 1997.
MEMORANDUM OF DECISION ON PLAINTIFFS' MOTION TO DISMISS COUNTS VI, VII, VIII,
AND X OF DEFENDANT'S COUNTERCLAIM
 DORTCH-OKARA.
 This matter comes before the court on plaintiffs' motion to dismiss Count VI (civil conspiracy), Count VII (violation of G.L.c. 186, §  14 and/or §  15F), Count VIII (violation of G.L.c. 184, §  18), and Count X (breach of contract) of defendant's counterclaim pursuant to Mass.R.Civ.P. 12(b)(6). Plaintiffs argue that defendant has failed to state claims upon which relief may be granted. For the reasons set forth below, the court ALLOWS plaintiffs' motion.
BACKGROUND
 On February 26, 1997, plaintiffs filed this action seeking to remove defendant, a former employee, from their residential property. On March 11, 1997, the court entered a preliminary injunction which ordered the defendant to vacate the premises. [FN1] After the defendant failed to vacate the premises, the court modified the preliminary injunction by issuing an execution for possession on March 21, 1997. Defendant ultimately vacated the premises and filed a nine-count counterclaim against plaintiffs.
FN1. The court (Fabricant, J.) ruled that plaintiffs have shown that they are likely to succeed on the merits and the defendant was enjoined from failing to vacate the premises.
 Defendant's counterclaim sets forth the following factual allegations which, for the purpose of this motion, the court accepts as true: 
Plaintiffs, Lee Albright, Edward P. Lawrence, James Lawrence, III, and Robert P. Lawrence, are the owners of Allandale Farm, Inc. ("Allandale"), a Massachusetts corporation that owns the farm and residential premises at 278 Allandale Road in Brookline. Defendant, Robert Koch ("Koch"), worked for Allandale from 1988 through 1997 as the person in charge of the farming. Koch was hired for "permanent employment" subject to his ability to perform financially in terms of making the farm profitable.
 Koch's compensation for the first year included salary and the right to occupy and use a house located adjacent to the farm, provided that he paid all the utilities and costs. He also received a bonus for meeting certain financial expectations from 1989 to 1996. Allandale later paid the cost of utilities for the house. Changes in the compensation package were usually effective the first day of every January.
 On January 7, 1997, when Koch's employment was terminated, he was offered  $10,000.00 in exchange for, among other things, a general release. [FN2 ] Koch believed that he was owed more money than what was offered, but took no steps to commence legal action against plaintiffs at that time. On February 11, the January 7 offer was withdrawn.
FN2. The relevant portion of the letter dated January 7, 1997 provides as follows: "Assuming you have vacated 278 Allandale Road by March 7, 1997 (leaving it in a broom clean condition), have completed the Farm's pesticide reports for 1996, returned to the Farm all of the Farm's tools, equipment, field reports and other records in your possession, the Farm will pay you on March 8, 1997, the sum of $10,000 (less applicable withholding) in exchange for a general release. This offer, of course, will be revoked in the event you commence any legal action against the Farm or any of its officers or directors."
 When Koch would not agree to the terms demanded by plaintiffs to settle his contract dispute, plaintiffs sought an order for defendant to vacate the residential premises. Plaintiffs took this action in spite of the school attendance problem an order would cause for the defendant's children and even though they were not interested in using the premises. [FN3] After the preliminary injunction was granted, Koch was advised, by letter dated March 13, 1997, that he and his family could continue to occupy the residential premises for no charge until June 30, 1997. The plaintiffs offered Koch $10,000.00 for his compliance with the provisions of the letter, including the requirement that he forgo any claims relating to his termination. Koch did not accept the offer, but agreed to pay rent for his continued occupancy of the residential property in order keep his children in school. Plaintiffs refused Koch's offer to pay rent and sought an execution for possession. Plaintiffs also sought restraining orders against defendant on behalf of the individual plaintiffs and the farm manager, falsely alleging that Koch had threatened the life of the farm manager.
FN3. Defendant claims that he has talked to his successor who informed him that he had no need of the house for a residence.
 Still later, plaintiffs offered to extend the time of Koch's occupancy of the residential premises beyond the court order if he would agree to sign a general release. Again, defendant refused to release his claims as plaintiffs demanded and, instead, vacated the premises.
DISCUSSION
 In deciding a motion to dismiss pursuant to Mass.R.Civ.P. 12(b)(6), the court must accept all well-pleaded factual allegations in the counterclaim as true and draw all reasonable inferences in favor of the nonmoving party. Eyal v. Helen Broadcasting Corp.,
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 411 Mass. 426, 429, 583 N.E.2d 228 (1991). To prevail on the motion, plaintiffs, as the moving party must prove that there is no set of facts which the defendant could prove in support of his claim that would entitle him to relief. Nader v. Citron,
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 372 Mass. 96, 98, 360 N.E.2d 870 (1977).
 Defendant agrees with the general standard of review, but argues that the standard is different as applied to his counterclaim, under the holding of Whalen v. Nynex Info. Resources Co.,
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 419 Mass. 792, 647 N.E.2d 716 (1995). Defendant relies on the Court's statement that "the plaintiff does not have to prove each of the four elements to establish a prima facie case in order to avoid a directed verdict ... Rather, the plaintiff must produce evidence that, if believed, would be sufficient to establish facts that would entitle him to judgment." Id.
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 at 796, 647 N.E.2d 716.
 Whalen is an employment discrimination case that involved "disparate treatment." In a disparate treatment case, "proof of the employer's discriminatory motive is critical" and a framework of shifting burdens of persuasion and production of evidence was adopted. Id.
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 at 795, 647 N.E.2d 716. Therefore, plaintiff only had the initial burden of establishing a prima facie case. Whalen is not applicable to the case at bar and does not imply any special standard for the counterclaim as suggested by defendant.
 I. CIVIL CONSPIRACY
 Count VI of the defendant's counterclaim alleging civil conspiracy fails to state a claim upon which relief can be granted. First, there is a confusion as to which type of conspiracy defendant alleges. Plaintiffs argue that defendant should establish the element of "peculiar power of coercion," as required with one type of civil conspiracy. Defendant contends that his allegation of "joint action" or agreement between the parties is sufficient based on a different type of civil conspiracy, as in Aetna Cas. Sur. Co. v. P & B Autobody,
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 43 F.3d 1546 (1st Cir.1994).
 Under Massachusetts law, two possible causes of action may be called "civil conspiracy." Id.
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 at 1563. The first kind of civil conspiracy is one of a coercive type. This is a very limited cause of action. Milford Power v. New England Power Co.,
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 918 F.Supp. 471, 482 (D.Mass.1996). In order for the defendant to state such a claim, he must allege that plaintiffs 1) acted in unison, and 2) possessed some peculiar power of coercion that they would not have had if they had been acting independently. Id.
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 at 482; Neustadt v. Employers' Liab. Assur. Corp.,
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 303 Mass. 321, 325, 21 N.E.2d 538 (1939). Evidence of mere joint tortious activity is insufficient to prove this type of conspiracy. Milford Power,
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 918 F.Supp. at 482. Since the defendant argues that his counterclaim is based on the other type of civil conspiracy, there is no need for further analysis and the court turns now to the second type.  [FN4]
FN4. Although defendant argues that his claim is based on the second type of civil conspiracy, he seems to be using the language of the first one by alleging that plaintiffs together with their employee, John Lee, exercised unusual control over him and his family. The court notes that the pleadings in this case are not sufficient to state a claim under the first type of civil conspiracy. The evidence shows no peculiar power of coercion possessed by the plaintiffs in combination that they would not have had if they were acting independently.
 The second kind of civil conspiracy is related to a theory of common law joint liability in tort. It is the concept that where two or more persons act in concert, each will be jointly and severally liable for the tort. Aetna,
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 43 F.3d at 1564. As argued by the defendant, there is no need to establish the element of "coercion." However, to state a claim based on this sort of civil conspiracy, there must be 1) a common design or an agreement, express or implied, between two or more persons to do a wrongful act, and 2) proof of some tortious act in furtherance of the agreement. Id. The mere allegation that the plaintiffs conspired with respect to the defendant, standing by itself, does not constitute grounds for relief. Neustadt,
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 303 Mass. at 325, 21 N.E.2d 538; Johnson v. East Boston Sav. Bank,
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 290 Mass. 441, 448, 195 N.E. 727 (1935). If there is no tort set out as to a single party, the charge of conspiracy adds nothing unless there is a showing of a wrongful act in addition to the parties' concerted action. Johnson,
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 290 Mass. at 448, 195 N.E. 727.
 In Aetna, there was an agreement between the defendants to defraud an insurance company. In this case, there is no allegation of any tortious or other wrongful act in furtherance of an agreement. In contrast to the Aetna case, there is no allegation of fraud or deceit that caused damage to the defendant. [FN5] Defendant alleges that plaintiffs and their employee, John Lee, acted in unison to terminate his employment, force him to sign an agreement concerning his employment contract, and especially evict him and his family from the residential premises. However, harm resulting to the defendant by legal means, from plaintiffs' exercise of their legal right to petition for a preliminary injunction does not create a cause of action. Deslauries v. Shea,
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 300 Mass. 30, 34, 13 N.E.2d 932 (1938). Obtaining the preliminary injunction against the defendant does not constitute a wrongful or tortious act. Furthermore, neither the act of making an offer of settlement nor the purpose behind making the offer is alleged to be unlawful or tortious.
FN5. "The gist of a civil action of this sort is not the conspiracy, but the deceit or fraud causing damage to the [complainant], the combination being charged merely for the purpose of fixing joint liability ..." Aetna,
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 43 F.3d at 1564 (quoting New England Found. Co. v. Reed.,
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 209 Mass. 556, 95 N.E. 935 (1991)).
 In addition, the criminal cases cited by defendant are not applicable in his civil conspiracy claim. The nature of a civil conspiracy claim and the proof required to support it differ significantly from elements and proof required to support criminal conspiracies. Aetna,
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 43 F.3d at 1563. This civil conspiracy claim is mainly based on the act of plaintiffs evicting defendant from the residential premises. Even if the court assumes that there was an agreement among the plaintiffs, there is no allegation of any tortious or other wrongful act in furtherance of the agreement.
 II. VIOLATION OF G.L.c. 186, §  14 AND/OR §  15F
 1. G.L.c. 186, §  14
 In Count VII of his counterclaim, the defendant alleges a violation of G.L.c. 186, §  14. Defendant claims that plaintiffs violated this statute by interfering with his right to occupy the residential premises. The relevant portion of the statute provides as follows: "... any lessor or landlord who directly or indirectly interferes with the quiet enjoyment of any residential premises by the occupant, or who attempts to regain possession of such premises by force without benefit of judicial process, shall be punished ..."
 On its face, the statute appears to relate to a traditional landlord-tenant relationship. Generally, when housing accommodations are furnished to an employee by an employer as an incident of employment, a landlord-tenant relationship is not created, but rather a license coextensive with the employment. Moreno v. Stahmann Farms Inc.,
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 693 F.2d 106, 107 (10th Cir.1982); Beacon Park Assoc. v. Corbett, No. 96-J-693 (Mass.App.Ct. Oct. 25, 1996) (citing Schoshinski, American Law of Landlord and Tenant §  1.6 (1980 ed. and 1995 cum. supp.)). Nevertheless, there can be a landlord-tenant relationship in which the tenant is protected by §  14 if there is the intent that the employee receive a leasehold. Such intent may be found in circumstances in which 1) payments for occupancy of the premises have been received based on a lease, 2) the term agreed upon extends beyond the period of employment, and 3) the employee had resided on the premises prior to the employment. Schoshinski, American Law of Landlord and Tenant §  1.6 (1980 ed. and 1995 cum. supp.). In this case, however, defendant has alleged no facts that would suggest he was a tenant of the plaintiffs. As the defendant had no independent right to remain on the property apart from his employment and would not be living in the house except for the employment, Mr. Koch was not a tenant, but a licensee whose right to occupy the premises was conditioned upon his employment. Moreno,
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 693 F.2d at 107.
 Despite the language of the statute, there has been some disagreement as to whether a landlord-tenant relationship is an absolute requirement under §  14. In Carlson v. Boudreau, the court ruled that in order to enjoy the protection afforded by the statute, the occupant must be a tenant. 1985 Mass.App.Div. 72, 73. It was decided that the term "occupant" may be deemed synonymous with the term "tenant" because the word "occupant" in §  14 must be taken in the context of a legislative imposition of civil and criminal liability upon landlords for interference with or termination of lawful possessory interest. Carlson,
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 1985 Mass.App.Div. at 73. However, in Serreze v. YWCA of Western Massachusetts, it was decided that a classic "tenancy" between the parties is not a dispositive factor because such a relationship is not required for statutory protections to attach. 30 Mass.App.Ct. 639, 643, 572 N.E.2d 581 (1991). The Court specifically focused on the fact that the statute used the word "occupant" instead of tenant and the term "any residential premises."
 Even though the Court in Serreze did not believe that a "classic tenancy" was required, there was no suggestion that a "general landlord-tenant relationship" was not needed. The court mainly suggested that in construing the term "tenant" the court can look beyond rigid common law definitions to effectuate an appropriate remedy and that such remedial statutes can be liberally construed to effectuate the apparent legislative purpose. Id
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. at 643, 572 N.E.2d 581 (see footnote 9). In Serreze, the complainants who were recipients of a state-aided public housing program were not "classic tenants," but they were closer to the "tenant" status. The program participants in Serreze paid a monthly rent of 25% of their income (see footnote 6). Serreze provides no comfort to the defendant in the case at bar. Hence, he can argue no special factors that would cause him to be afforded the protections of a tenant's status.
 Moreover, in support of his claim, the defendant relies on Attorney General v. Dime Sav. Bank of New York,
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 413 Mass. 284, 596 N.E.2d 1013 (1992). In Dime, the Court ruled that "a mortgagee who forecloses on real property by sale may not bring trespass action against a holdover tenant or mortgagor in actual possession of the foreclosed property." Id.
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 at 285, 596 N.E.2d 1013. Compared to the defendant who was a licensee with no right of possession, the complainants in the Dime case were holdover mortgagors or tenants who held recognized propriety and lawful possessory interests in the realty at issue.
 Even if §  14 were applicable to defendant, it has not been violated as it is undisputed that the plaintiffs did not regain possession of the premises by force. In order to violate the statute, possession has to be regained by force without benefit of judicial process. The statute came into existence because of the general disapproval of self-help evictions. Serreze,
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 30 Mass.App.Ct. at 643, 572 N.E.2d 581. In Serreze, the occupant of the apartment. prevailed because the landlord had improperly resorted to forcible self-help eviction, without the benefit of judicial process. In this case, plaintiffs sought a preliminary injunction and an execution for possession to regain the premises. Defendant argues that the court lacks jurisdiction to evict by injunction and that the order was unlawful. This argument is without merit as the Appeals Court has established that a licensee may be removed from premises by preliminary injunction. Beacon Park Assoc. v. Corbett, No. 96-J-693.
 2. G.L.c. 186, §  15F
 Like §  14, G.L.c. 186, §  15F ("§  15F") is not applicable to defendant's situation in the absence of a landlord-tenant relationship. §  15F provides that "if a tenant is removed from the premises or excluded therefrom by the landlord or his agent except pursuant to a valid court order, the tenant may recover possession or terminate the rental agreement, ... recover three months' rent ..." The express language of §  15F assumes the existence of a tenancy by specifically using the words "landlord" and "tenant." The statute says that the tenant can terminate the rental agreement and recover three months' rent, all of which implies the existence of a lease and payment of rent by the occupant. Also, if the tenant is removed from the premises pursuant to a valid court order, there is no violation of the statute. For the same reasons defendant is not protected by §  14, he may not rely on §  15F.
 III. VIOLATION OF G.L.c. 184, §  18
 Count VIII of defendant's counterclaim alleging violation of G.L.c. 184, §  18 ("§  18") must also be dismissed for failure to state a claim upon which relief can be granted. First, defendant alleges that plaintiffs made an entry into the residential premises occupied by him and his family in violation of the statute. The relevant portion of §  18 provides as follows: "No person shall make an entry into land or tenements except in cases where his entry is allowed by law, and in such cases he shall not enter by force, but in a peaceable manner." Even though §  18 does not require a landlord-tenant relationship, it is not applicable to defendant's situation. In order to violate the statute, the entry must be by force and not allowed by law. As was previously stated, the court granted a preliminary injunction requiring that defendant vacate the premises and later, an execution for possession. The undisputed facts and circumstances of this case do not implicate §  18.
 Second, defendant alleges that plaintiffs attempted to and did recover possession of the residential premises other than through an action pursuant to G.L.c. 239 or by other proceedings authorized by law. Section 18 provides further that "No person shall attempt to recover possession of land or tenements in any manner other than through an action brought pursuant to chapter two hundred and thirty-nine or such other proceedings authorized by law ..." Recovering possession under the statute can be accomplished not only through an action brought pursuant to chapter 239, but also through other proceedings authorized by law. As possession was recovered by a proceeding authorized by law, there is no violation of the statute.
 IV. BREACH OF CONTRACT
 Count X of defendant's counterclaim is a breach of contract claim based on the termination letter in which defendant was offered $10,000 under specified conditions. [FN6] In order to prove a breach of contract claim, defendant must establish: 1) an expressed or implied agreement, in writing or oral, 2) a valid consideration, 3) performance or its equivalent by the defendant and breach by the plaintiffs, and 4) damage to the defendant. Massachusetts Practice, Bishop, Vol. 17, §  11. Generally, a contract is created when there is an offer and an acceptance. Greany v. McCormick,
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 273 Mass. 250, 252, 173 N.E. 411 (1930). Where the existence of a contract is at issue, the burden is on the complainant to show that it was made. Canney v. New England Tel.,
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 353 Mass. 158, 164, 228 N.E.2d 723 (1967); Massachusetts Practice, Bishop, Vol. 17, §  11.
FN6. See note 2, supra.
 Defendant alleges that the offer contained in the January 7 letter was wrongfully withdrawn before the expiration of the time provided. [FN7 ] Generally, an offer can be withdrawn or rejected at any time prior to acceptance. Onanian v. Leggat,
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 2 Mass.App.Ct. 623, 630, 317 N.E.2d 823 (1974); Zimmerman v. U.S. Fidelity and Guar. Co., 3 MASS.L.RPTR. No. 26 561, 561 (June 26, 1995). Even if the offerer states that the offeree should have a specific time to accept, or states that the offer will remain open for a definite time, the offer is still revocable at the will of the offerer. Once the plaintiffs exercised this power to revoke the offer, the defendant's power of acceptance is terminated and the offer could not be revived by an attempted acceptance. Zimmerman, 3 MASS.L.RPTR. at 561.
FN7. The offer granted defendant until March 7, 1997, but was withdrawn by letter dated February 11, 1997.
 Therefore, the issue is whether there was an acceptance before plaintiffs revoked the offer. If one assumes that the letter was a valid offer, there was no acceptance of the terms of the offer by defendant. Acceptance of an offer may be made in writing or by conduct and an agreement may be indicated by acts and by words. McCormick,
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 273 Mass. at 253, 173 N.E. 411. Defendant has alleged no written or oral agreement. The letter to which defendant refers as a response to the offer does not suggest a desire to accept the offer.  [FN8] Likewise, there is no indication that the offer was accepted by the defendant's conduct. While defendant contends that he performed one condition in refraining from filing suit against plaintiffs, he fails to allege that he performed the others. An acceptance must comply with the requirements of the offer as to the performance to be rendered. RESTATEMENT (SECOND) OF CONTRACTS §  58 (1981); Tierney v. Wellington Carpets Inc.,
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 8 Mass.App.Ct. 237, 240, 392 N.E.2d 1066 (1979) (explaining that if an acceptance substantially varies from the terms of the offer, it is ineffective, thus creating no binding agreement).
FN8. The February 4 letter of the defendant's attorney stated that he wanted to discuss the circumstances of the defendant's employment termination and the proposal for him to leave the premises. There was only a request for a meeting to "see if [they] can arrive at a satisfactory resolution ..."
 In addition, defendant seems to be invoking the doctrine of promissory estoppel by alleging that he relied on the offer and citing Miller v. National City Processing Co., No. 96-01066 (Mass.Super.Ct. Dec. 1996). Promissory estoppel permits recovery due to reliance on a promise of future intent. Masso v. United Parcel Serv.,
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 884 F.Supp. 610, 618 (D.Mass.1995). Although the doctrine of promissory estoppel is recognized in Massachusetts, the Supreme Judicial Court eschews use of the doctrine by name. Id. Also, the Court generally follows the RESTATEMENT (SECOND) OF CONTRACTS §  90 (1981) which requires that the promisee show reliance on the promise and that he was induced by the promisor to rely on the promise. Id.
 If the Court cannot find a valid contract in terms of an offer and an acceptance, the doctrine of promissory estoppel can be used to enforce a promise based on the promisee's reasonable and detrimental reliance. Miller, No. 96-01066 (citing Rooney v. Paul D. Osborne Desk Co.,
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 38 Mass.App.Ct. 82, 83, 645 N.E.2d 50 (1995)). In Miller, the plaintiff was hired by the corporate defendants with the specific representation that he would oversee certain operations of the business in Massachusetts and that he would preserve his independence by not having to report back to the local operation. In reliance of these representations, plaintiff relocated to Massachusetts where he was later prevented from doing the job he was hired for and discharged. In this case, defendant has failed to allege such detrimental reliance. [FN9] Defendant only alleges that because of the offer, he did not commence any legal action against plaintiffs. This sort of reliance was not what the doctrine was intended to protect. If defendant intended to accept the offer by performance of its terms, he obviously failed to fully perform.
FN9. In the Miller case, when the corporate defendants discharged plaintiff, they offered him compensation of $20,000, contingent upon his promise not to bring a lawsuit, which plaintiff refused. Plaintiff alleged that the money was offered because the defendants determined that he deserved the money as payment for his past work, in addition to compensation that he had already received. Such a scenario created the basis for a claim of unjust enrichment that is not presented by the allegations of this case.
 As there is no evidence that an acceptance was made prior to plaintiffs' withdrawal of the offer and in the face of a proper revocation of the offer, there was no contract. In addition, defendant's allegations are insufficient to support a claim based on promissory estoppel.
ORDER
 For the foregoing reasons, it is hereby ORDERED that plaintiffs' motion to dismiss Counts VI, VII, VIII, and X of defendant's counterclaim is ALLOWED.
e) The Rights of Landlords and Tenants to Assign or Sublease Their Ownership Interests to Others; Restraints on Alienation
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Supreme Judicial Court of Massachusetts, Suffolk.
KIRBY et al.
v.
GOLDMAN et al.
Feb. 27, 1930.
 Report from Superior Court, Suffolk County; Alonzo R. Weed, Judge.
 Bill by Arthur C. Kirby and others against Benjamin Goldman and others. Case reported. Decree to enter in accord with the finding and order for final decree.
 Ward F. Porter and John J. Butler, both of Boston, for plaintiffs.
 Hyman A. Magazine, of Boston, for defendants.
 WAIT, J.
 The plaintiffs, owners and lessors of premises in the Revere Beach Reservation, bring this bill against Goldman, the lessee of the premises; Stroum, an assignee of the lease from Goldman; Epstein, a mortgagee of said premises from Goldman; and six insurance companies; to ascertain the amounts due from Goldman and Stroum to the lessors under the terms of the lease, and to reach and apply in payment moneys due as insurance upon structures on the premises which were destroyed by fire on August 2, 1928. All the defendants made answer. After hearing, the trialjudge reserved and reported the case for the determination of this court, upon the pleadings, an 'agreed statement of facts,' and 'agreement as to testimony of Arthur C. Kirby,' and his 'finding and order for final decree' which, by stipulation, is to stand in lieu of a report of the evidence. The only question which has been argued is the propriety of the decision that the defendant Stroum is indebted to the plaintiffs in $2,080.54 (being $1,000 due as rent on August 1, 1928, and $1,080.54 levied as taxes upon the premises as of April 1, 1928) with interest from February 28, 1929, the date of the filing of the bill. Other matters are disregarded.
 The structures destroyed by fire were placed upon the premises by Goldman; and, by the terms of the lease, were to be treated as the personal property of the lessee. On October 6, 1926, Goldman mortgaged these structures to Stroum; and assigned the lease to him, as additional security, by indorsement under seal, absolute in form, and duly recorded. The lessee was to hold for a term of ten years from February 1, 1926, paying as rent $3,500 per annum, payable $1,000 on February 1, $1,500 on July 1, and $1,000 on August 1, in each year, 'And, in addition to said yearly rental, the lessee herein agrees to assume and pay, on or before February 1st, after the same become due, all taxes * * * levied or payable for or in respect of said premises or any part thereof and buildings and structures erected thereon during the term hereof. * * *' The lease was not to be assigned without the written consent of the lessors, and was on the condition that 'if the lessee, his successors or assigns * * * fail to perform or observe any of the covenants * * * on their part to be performed * * * the lessors or their heirs or assigns lawfully may * * * enter * * * and repossess the same as of their former estate * * * without prejudice to any remedies which might otherwise be used for arrears of rent or preceding breach of covenant, and upon entry, as aforesaid, this lease shall determine.' The chattel mortgage empowered the mortgagee to enter and take possession of the mortgaged property if default were made by Goldman in payments required by the lease. Stroum paid the rent instalment due February 1, 1928, but was later reimbursed. July 27 he paid $750 upon the instalment due July 1, 1928, and gave notice of his intention to foreclose his mortgage. A sale was fixed for August 2, 1928; but never took place, owing to the destruction of the property by fire early on that day. No one has paid the instalment of rent due August 1, 1928, or the taxes assessed as of April 1, 1928, which were payable to the city on October 15, and, by the covenant recited above, were to be paid by the lessee on or before February 1, 1929. The lessors entered about September 17, 1928, for breach of the covenant to pay $1,000 on August 1, 1928. Stroum never in fact entered upon the premises, and, on or about August 15, 1928, reassigned the lease to Goldman. He contends that he is not liable because no privity of estate existed between himself and the lessors; because he reassigned to Goldman on August 15, 1928, and was not liable for anything thereafter due under the lease; because the rent due August 1 was rent payable in advance and could not be apportioned so that the lessors by their determination of the lease by entry on September 17 lost all right to claim it from him, even for the period until his reassignment; and because the taxes were not payable until February 1, 1929, long after both his reassignment and their entry. The contentions are not sound.
 [1]
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[3] The law is settled that an assignee of a lease is liable, by privity of estate, to the performance of the terms of the lease so long as the privity exists. Donaldson v. Strong, 195 Mass. 429, 81 N. E. 267. He can relieve himself by reassignment to the lessee from obligations arising thereafter. Mason v. Smith, 131 Mass. 510; Farrington v. Kimball, 126 Mass. 313, 30 Am. Rep. 680; McCormick v. Stowell, 138 Mass. 431, and may do this without the consent of the lessor. Donaldson v. Strong, supra. But he cannot thus free himself from liability which attached while he was privy in estate. Stroum became privy in estate when he took the assignment in October, 1926. Although made as collateral security, the assignment vested a title in him. It was not necessary that he should take possession. Sanders v Partridge, 108 Mass. 556; Williams v. Bosanquet, 3 J. B. Moore, 500; Collins v. Pratt, 181 Mass. 345, 63 N. E. 946; Harmon, Wastcoat, Dahl Co. v. Star Brewing Co., 232 Mass. 566, 122 N. E. 753. The rule of the New York cases cited by him, that the transaction constituted a pledge and that no privity of estate existed until possession is taken, does not prevail here.
 [4] He freed himself by his reassignment from all liability under the lease thereafter arising; but not from liability fixed before that event. The lease by its terms provided that an entry for breach of covenants should be 'without prejudice to any remedies which might otherwise be used for arrears of rent or preceding breach of covenant.' The payment due August 1 was in arrear before Stroum reassigned, and, by the covenants of the lease, he was bound to make this payment notwithstanding the subsequent entry. Edmands v. Rust & Richardson Drug Co., 191 Mass. 123, 77 N. E. 713; McGlynn v. Brock, 111 Mass. 219. In Sutton v. Goodman, 194 Mass. 389, 80 N. E. 608, and Hall v. Middleby, 197 Mass. 485, 83 N. E. 1114, cited by Stroum, there was no such agreement in the lease.
 [5]
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[6] The taxes for the year 1928 were a burden upon the estate when Stroum reassigned, from which he could not relieve himself. The fact that they were not payable until after the reassignment and re-entry does not help him. Wilkinson v. Libbey, 1 Allen, 375; Sargent v. Pray, 117 Mass. 267; Welch v. Phillips, 224 Mass. 267, 112 N. E. 651. A different situation would exist had the lease ended by a surrender. Security System Co. v. S. S. Pierce Co., 258 Mass. 4, 154 N. E. 190. The decision in Hodgkins v. Price, 137 Mass. 13, turns upon the language of the statute with reference to a tender after default, and is not controlling here.
 The rulings of the trial judge were right, and the decree holding Stroum to be liable was correct. Stroum's answer does not contain any prayer for affirmative relief nor any allegations as a basis therefor; he has filed no cross-bill; it is not open to him, now, to ask that the decree be modified to grant relief on account of payments made by him for Goldman. The order will be, decree to enter in accord with the 'finding andorder for final decree.'
 Ordered accordingly.
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Supreme Judicial Court of Massachusetts, Suffolk.
JONES
v.
PARKER et al.
SAME
v.
GROVER.
May 29, 1895.
 Bills in equity by one Jones, lessee, against one Parker, lessor, and others, and by Jones, lessee, against Grover, lessor, for specific performance of a covenant in a lease, and for damages..
 C.E. Stratton and J. Willard, for plaintiff.
 George L. Wentworth, for defendants.
 HOLMES, J.
 The case of Jones v. Parker is a bill in equity brought by a lessee upon a lease purporting to begin on September 1, 1893, and to demise part of a basement in a building not yet erected. The lessor "covenants to deliver possession of the same to the lessee upon completion of said building, and thereafter, during the term of this lease, reasonably to heat and light the demised premises." It is alleged that the building has been completed, but that the defendants refused to complete the premises with apparatus sufficient to heat and light the same, and to deliver the same to the plaintiff. It also is alleged that the occupancy of the premises for the purpose contemplated in the lease was impossible without the construction in the premises of proper apparatus for heating and lighting them before delivery to the plaintiff. The prayer is for specific performance of the covenant quoted, and for damages. The defendant demurs.
 It does not need argument to show that the covenant is valid. Whether it should be enforced specifically admits of more doubt, the question being whether it is certain enough for that purpose (Fry, Spec. Perf. § §  380-386), and whether a decree for specific performance would not call on the court to do more than it is in the habit of undertaking. Lucas v. Commerford, 3 Brown, Ch. 166, 167; Ross v. Railway Co., Woolw. 26, 43, Fed.Cas. No. 12,080. We are of opinion that specific performance should be decreed. With regard to the want of certainty of the covenant, if the plaintiff were left to an action at law a jury would have to determine whether what was done amounted to a reasonable heating and lighting. A judge sitting without a jury would find no difficulty in deciding the same question. We do not doubt that an expert would find it as easy to frame a scheme for doing the work. The other question is practical, rather than a matter of precedent. It fairly is to be supposed, in the present case, that the difference between the plaintiff and the defendants is only with regard to the necessity of some or more elaborate apparatus for light and heat,--a difference which lies within a narrow compass, sad which can be adjusted by the court. There is no universal rule that courts of equity never will enforce a contract which requires some building to be done. They have enforced such contracts from the earliest days to the present time. Fry,Spec.Perf. (3d Ed.) § §  88, 98, 102, 103; 2 Story, Eq.Jur. § §  725-728; Y.B. 8 Edw. IV. pl. 11; Tyngelden v. Wareham, 2 Ch.Cal. liv.
 A further objection is taken that the instrument is a lease, and therefore there is a remedy for possession of the premises at law, and that the covenant to heat and light is not to be performed until after possession is taken. It would be a sufficient answer that performance of the covenant to heat and light was to begin at the moment of performance of the covenant to deliver possession, and that the defendant is alleged to have repudiated both of these obligations. But we may go further. According to the allegations of the bill, occupation of the premises for the contemplated purposes is impossible without the completion of them by the construction therein of proper apparatus for heating and lighting. The covenant itself affords an argument that artificial light and heat were as necessary constituents of the premises as natural light was in Brande v. Grace, 154 Mass. 210, 31 N.E. 633, or a cistern in Cleves v. Willoughby, 7 Hill, 83, 90, 91. It is "so interwoven with the original contract as to become an essential part of it." Bally v. Wells, 3 Wils. 26, 30. If so, the plaintiff would not be bound to accept possession, if offered without artificial light and heat. Cleves v. Willoughby, ubi supra. And although it has been said, with truth, in a different class of cases, that the mode in which one party to a bargain shall enable himself to do what he has agreed to do is no part of the contract (Pratt v. Telephone Co., 141 Mass. 225, 229, 5 N.E. 307), the present covenant fairly may be construed to mean that at the moment when delivery of possession is due there shall be the necessary machinery, or apparatus without which it would be impossible "thereafter reasonably to heat and light the demised premises." See Bullard v. Inhabitants of Shirley, 153 Mass. 559, 560, 27 N.E. 766.
 The last objection taken is based on an allegation that the lessor, Parker, has conveyed the reversion to Blackall. It is not alleged that Blackall had notice of Parker's covenant. But, as the lease is for less than seven years, it is valid without recording or notice (Pub.St. c. 120, §  4), and the assignment does not entitle Blackall to prevent the performance of the covenant. We need not consider whether the covenant runs with the reversion, by virtue of St. 32 Hen. VIII. c. 34, §  2,--a question not to be confused with the different one as to the covenants attaching a burden or a right to land at common law, irrespective of privity or the mention of assigns, after the analogy of commons or easements, or the yet different one as to the transfer of the benefit of warranties or covenants for title to assigns, when mentioned, being privies in estate with the original covenantees. Norcross v. James, 140 Mass. 188, 2 N.E. 946; Middlefield v. Knitting Co., 160 Mass. 267, 35 N.E. 780. This covenant is pretty near the line, as it has been drawn between covenants that will and those that will not pass under the statute, in respect of their nature. Assigns are not mentioned, and the plaintiff has not entered, but perhaps none of these objections would be fatal. Spencer's Case, 5 Coke, 16, and note to same case in 1 Smith, Lead.Cas. 137; Moore, 159; Plow. 300; Jourdain v. Wilson, 4 Barn. & Ald. 266, 268; Doughty v. Bowman, 11 Q.B. 444; Minshull v. Oakes, 2 Hurl. & N. 793, 808; Rawle, Cov. (5th Ed.) § §  313, 318; Williams v. Bosanquet, 1 Brod. & B. 238; Simonds v. Turner, 120 Mass. 328. However this may be, the plaintiff is entitled to his lease, and to his heat and light, notwithstanding the assignment; and whether the covenant passes, or not, he can hold the defendant, Parker, on his express contract. All the cases which have come under our eye are cases of covenants by lessees, but the reasoning is equally good for covenants by lessors. Wall v. Hinds, 4 Gray, 256, 266; Mason v. Smith, 131 Mass. 510, 511; Barnard v. Godscall, Cro.Jac. 309; Brett v. Cumberland, Id. 521; Bachelour v. Gage, Cro.Car. 188; Pitcher v. Tovey, 4 Mod. 71, 76; Auriol v. Mills, 4 Term R. 94, 98, 99.
 In the case of Jones v. Grover, the covenant is substantially similar to that in the first. The instrument, although in form a lease for 10 years, is not to begin to run until the completion and delivery of the premises. It has been recorded, and there has been no assignment. The plaintiff's title to relief is free from some of the difficulties which have been discussed.
 Demurrer overruled.
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Supreme Judicial Court of Massachusetts.
ISAAC FARRINGTON
v.
DAVID F. KIMBALL.
1879.
 A lessee of land, who has not paid the rent reserved in the lease, cannot maintain an action against an assignee of the lease for such rent.
 CONTRACT for use and occupation of a store in Boston from April 27 to September 27, 1876. Answer, a general denial. Trial in the Superior Court, without a jury, before Aldrich, J., who allowed a bill of exceptions in substance as follows:
 Joseph H. Hunneman, on September 1, 1871, executed a written lease of the store in question to the plaintiff, for the term of five years from that date. By the terms of the lease the lessee agreed to pay as rent $600 yearly in equal monthly instalments, during the term and for such further time as he, or any person claiming under him, should hold the premises. The lessee also covenanted not to assign the lease without the assent of the lessor in writing. In 1872, the plaintiff assigned in writing all his right, title and interest in the lease to Farrington and Kent, who in 1873, made a similar assignment to G. F. Farrington, who in 1875 made a similar assignment to William A. Thomes. On April 27, 1876, Thomes was adjudged a bankrupt, and, on June 14, 1876, the defendant was appointed assignee of his estate. From April 27 to June 14, 1876, the messenger in bankruptcy was in occupation of the store, and, from the latter date to September 27, 1876, the defendant was in occupation of it.
 The plaintiff paid Hunneman the rent of the store for the months of March, April and May 1876; and Hunneman has not released the plaintiff from his liability to pay all the rent due and unpaid. Hunneman did not assent to any of the above assignments of the lease, and at no time recognized the defendant as his tenant or claimed rent of him.
 The defendant asked the judge to rule that the plaintiff had no claim against the defendant; that if the plaintiff could have a right of action against the defendant, it would only arise when the plaintiff had paid Hunneman the rent due under the lease, and thus extinguished Hunneman's right against the defendant.
 The judge refused so to rule; ruled, as matter of law, that, on the facts found, the plaintiff could maintain the action; and found for the plaintiff in the full amount claimed. The defendant alleged exceptions.
D. F. Kimball, pro se.
 J. P. Farley, Jr., for the plaintiff.
 ENDICOTT, J.
 When a lessee assigns his entire interest in the estate, he is still liable to the lessor on his covenants to pay rent; and the assignee is also liable to the lessor for the performance of all the covenants which run with the land by virtue of the privity of estate created by the assignment. Wall v. Hinds,
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 4 Gray, 256. Blake v. Sanderson,
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 1 Gray, 332. Sanders v. Partridge,
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 108 Mass. 556. Both are liable, and the lessor has the option to sue either. When the lessee is obliged to pay, by reason of his covenants to pay rent, the question arises, what are his rights against the assignee who has not performed his duty, but has taken the whole benefit of the lease.
 It was said in general terms by Chief Justice Shaw in Patten v. Deshon,
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 1 Gray, 325, 330, that "the first lessee, notwithstanding the assignment, remains liable for the rent, in virtue of his express covenants, if the lessor elects so to hold him, in which case he will be entitled to the rent from the assignees." The leading case in England is Burnett v. Lynch, 5 B. & C. 589, where it was held that a lessee, who had assigned the lease by a deed poll, and had been compelled to pay damages to the lessor for breach of the covenants of the lease while his assignee was in occupation, could maintain an action against the assignee for having neglected to perform the covenants, whereby the lessee suffered damage. Lord Denman, in commenting on this case, when delivering the judgment of the Exchequer Chamber in Wolveridge v. Steward, 1 Cr. & M. 644, 660, stated that "the effect of the assignment is, that the lessee becomes a surety to the lessor for the assignee, who, as between himself and the lessor, is the principal, bound, whilst he is assignee, to pay the rent and perform the covenant running with the estate; and the surety, after paying the debt, or discharging the obligation to which he is liable, has his remedy over against the principal. And he would also, in all probability, have the same remedy over against each subsequent assignee, in respect of breaches committed during the continuance of the interest of each; for the lessee is, in effect, a surety for each of them to the lessor." And Baron Parke, who took part in that judgment, afterwards, in Humble v. Langston, 7 M. & W. 517, 530, also expressed the opinion that the lessee was liable in the nature of a surety, as between himself and the assignee, for the performance of the covenants of the lease.
 In Moule v. Garrett, L. R. 5 Ex. 132, the assignee, for whose breach of the covenants of the lease the lessee was obliged to pay, did not take directly from the lessee, but was second assignee, and the question suggested by Lord Denman arose, as it does in the case at bar. It was held that there was an implied promise on the part of each successive assignee of a lease to indemnify the original lessee against breaches of covenant in the lease committed by each assignee during the continuance of his own term. The decision was afterwards affirmed in the Exchequer Chamber. L. R. 7 Ex. 101. Chief Justice Cockburn, while conceding that the defendants might be held on the ground of the implied contract, was of opinion that the liability of the assignee might be put on another and preferable ground, namely, that when one person is compelled to pay damages for the legal default of another, he is entitled to recover, from the person by whose default the damage was occasioned, the money so paid, and that it was a matter of indifference whether the liability rested on an implied contract or on an obligation imposed by law; it was a duty the law enforces. Mr. Justice Willes stated his concurrence in this concise language: "I am of the same opinion, on the ground that where a party is liable at law by immediate privity of contract, which contract also confers a benefit, and the obligation of the contract is common to him and to the defendant, but the whole benefit of the contract is taken by the defendant, the former is entitled to be indemnified by the latter in respect of the performance of the obligation."
 Assuming, therefore, that a lessee may maintain an action against an assignee, on either of the grounds suggested in these cases, it is very clear that he can only do so after he has paid the lessor for breach of the covenants of the lease by the assignee. If he is a surety, then he must pay the debt for which he is liable before he can recover of the principal. Hoyt v. Wilkinson,
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 10 Pick. 31. If it is a debt imposed upon him by the default or act of the assignee, it must of course be discharged before the liability of the assignee accrues. The ruling, therefore, of the presiding judge, which allowed the plaintiff to recover for monthly instalments of rent which he had not paid, was erroneous. No question of pleading was raised.
 Exceptions sustained.   
 AMES & MORTON, JJ., absent.
