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MASSACHUSETTS SCHOOL OF LAW at ANDOVER 
Writing, Research, & Trial Advocacy – Spring 2012
Closed Memorandum Fact Pattern

On January 10th, George Mitromney, the manager of purchasing at StaplesRemover.com, an online retailer that sells office supplies and equipment, called Dana Gonkowski, the head buyer for DreamKeeper, a manufacturer and wholesaler of visionary software products. Mitromney orally ordered 1000 copies of Meta-Yoga-Self-Improvement software in both the shrink-wrapped and on-line licensed versions. The wholesale price was $50.00 each, to be delivered no later than March 1st. Gonkowski immediately e-mailed a pdf attachment confirmation back to Mitromney; this attachment accurately reflected both the agreed-upon quantity and price. The confirmation also stated: “DreamKeeper reserves the right to deliver the merchandise to StaplesRemover in multiple lots.”

On January 28th, StaplesRemover received a shipment from DreamKeeper. Upon discovering that DreamKeeper had sent only 500 shrink-wrapped packages and 500 licenses, Mitromney called Gonkowski to complain. Gonkowski responded by saying, “We’ve still got more than a month to get the rest of the order to you. Look at your order confirmation, and you’ll see our standard clause about multiple shipments. In fact, BrownPS just picked up the other 500 copies and licenses yesterday, and you should have them in a week or so.”

Mitromney angrily replied, “I couldn’t give a care what the confirmation says! That wasn’t part of our deal. I have a very low tolerance for suppliers who pull bait-and-switch scams on us. Cancel the rest of the order because we’re taking our business elsewhere!” After hanging up the phone, Mitromney sent DreamKeeper a check for $25,000 to pay for only the software already delivered. 

Discuss the following issues in a memorandum based on the attached authorities:

	(1)	Does an offeree have to accept the terms stated in the offer?
	(2)	Is a writing necessary for this type of contract?


Massachusetts General Laws, Chapter 106

Section 2-105. (1) “Goods” means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action. “Goods” also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty (section 2-107).

Section 2-201. (1) Except as otherwise provided in this section a contract for the sale of goods for the price of five hundred dollars or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing. 

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within ten days after it is received. 

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable 

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or 

(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or 

(c) with respect to goods for which payment has been made and accepted or which have been received and accepted (section 2-606).

Section 2-206. (1) Unless otherwise unambiguously indicated by the language or circumstances 

(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances; 

(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
 
(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance. 

Section 2-207. (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 

(2) The additional or different terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 

(a) the offer expressly limits acceptance to the terms of the offer; 

(b) they materially alter it; or 

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
 
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this chapter. 

Black Beauty Coal Co. v. Cohen, 267 Mass. 98, 165 N.E. 878 (1929).

Sanderson, J.

The plaintiff seeks to recover in different counts the price of coal sold and delivered, freight and demurrage charges caused by the defendants' failure to discharge the coal from the cars on arrival, damages for breach of the defendants' contract to buy the coal and the reasonable value of services performed, and reimbursement for expenses and liability incurred for freight and demurrage charges in endeavoring to perform the contract. The answer is a general denial; it also sets up the statute of frauds as a defense.

The defendants are copartners doing business under the name Mt. Bowdoin Fuel Company. In January, 1926, the defendant Levine visited Pennsylvania and met one Brennan, the secretary of the Somerset County Coal Operators' Association, of which the plaintiff is a member. Thereafter a telegram signed, “J. S. Brennan, Secretary Somerset County Coal Oprs. Ass'n, Somerset, Pa.,” was sent Levine, stating: ‘Can furnish quick eight cars lumpy mine run smokeless two dollars net ton Can you use.’ Upon receipt of the telegram Levine, in a telephone conversation, asked Brennan to ship the coal, and the plaintiff, in response to a telephone request from Brennan, sent the coal in nine cars to the defendants. The defendants understood that the coal to be shipped belonged to some operator. On the 23d day of February Brennan wrote the defendants in confirmation of the telephone conversation, stating that nine cars, designated by number, had been shipped to the Mt. Bowdoin Fuel Company at its siding, Dorchester, and describing the kind of coal, stating price per net ton, and when cars would leave the mine. He signed his name “J. S. Brennan, Secretary.” The letter was written on the letterhead of the Somerset County Coal Operators' Association and a copy of it was sent to the plaintiff.

[bookmark: sp_521_100][bookmark: SDU_100][bookmark: citeas((Cite_as:_267_Mass._98,_*100,_165]Brennan testified that the defendants were to send a letter of the same purport to the plaintiff but that this was never done. There was evidence that the nine cars had about *100 the tonnage of eight standard cars. One of the cars reached the defendants' siding; the other eight were at the Readville yeards. There was evidence that all of the coal was inspected by the defendants. On March 4 a telegram was sent to Brennan by the defendants notifying him of the receipt of a carload of the coal shipped and advising that it contained an excessive amount of impurities and that they were obliged to reject all nine carloads as not high grade fuel. Two days later the defendants sent another telegram to Brennan to the effect that they could not use the grade of coal at any price. The coal was sold by the railroad company in May, 1926, for freight charges, and brought $760.13. The parties agreed that the price for the nine carloads was $1,048.50; that the amount due for freight was $1,975.54, against which the amount received by the railroad company for the coal is credited, and that the demurrage amounted to $2,627, up to May 18, 1926. None of these items has been paid. No demurrage charge was made until after the telegram in which the defendants refused to take the coal had been sent. Notice of this refusal was telephoned to the plaintiff about the fifth or sixth of March, 1926. A claim for freight and demurrage charges has been made against the plaintiff by the carrier. It was agreed that the contract was made in Pennsylvania; that the statute of frauds in that state is the same as in this common-wealth; and that the case is to be determined as if the contract had been made here.

By consent of the parties, the question, ‘Was the coal shipped of the quality called for by the contract?’ was submitted to the jury; they answered in the affirmative. Thereupon the judge, subject to the plaintiff's exception, allowed the defendants' motion for a directed verdict upon the ground that the contract was within the statute of frauds, with a stipulation of the parties that, if this order was wrong and the case should have been submitted to the jury, judgment is to be entered for the plaintiff for the total of such of the foregoing items as the Supreme Judicial Court determines to be proper elements of damages, with interest.

[bookmark: ______#HN;F1][bookmark: B11929112869][bookmark: sp_521_101][bookmark: SDU_101][1] The carloads of coal had been selected by the plaintiff and had been forwarded by a carrier to the defendants. They *101 had reached a place to which the buyers had access, and from which the goods might be taken without the buyers obtaining permission of any one and they were actually examined by the defendants. Their telegram acknowledged the receipt of one car. Upon the evidence a finding could have been made that there had been a sufficient transfer of possession to satisfy the requirement of the statute of frauds (G. L. c. 106, § 6) as to the receipt of the goods. Frostburg Mining Co. v. New England Glass Co., 9 Cush. 115; Johnson v. Cuttle, 105 Mass. 447; Shepherd v. Pressey, 32 N. H. 49, 55.

[bookmark: ______#HN;F2][bookmark: B21929112869][bookmark: sp_577_880][bookmark: SDU_880][bookmark: citeas((Cite_as:_267_Mass._98,_*101,_165][2] By their telegrams the defendants refused to accept the coal after inspection. If they had done no more their defense of the statute of frauds might be maintained as **880 matter of law. But Levine testified that he tried to dispose of the coal to the public; and Brennan testified that Levine told him that he had tried to dispose of it and had received an offer of $.50 a ton in Boston, but that the price of the coal was $2 a ton and the freight $4.20. G. L. c. 106, § 6(3), provides that: ‘There is an acceptance of goods within the meaning of this section when the buyer, either before or after delivery of the goods, expresses by words or conduct his assent to becoming the owner of those specific goods.’ In Garfield v. Paris, 96 U. S. 557, 563 (24 L. Ed. 821) the court said: ‘* * * It is well settled that any acts of the parties indicative of ownership by the vendee may be given in evidence to show the receipt and acceptance of the goods to take the case out of the Statute of Frauds.’ In Kemensky v. Chapin, 193 Mass. 500, 506, 79 N. E. 781, 782 (9 Ann. Cas. 1168), the court stated the ordinary test for determining the question of acceptance to be ‘whether the conduct of the buyer in dealing with the goods is such as fairly to indicate an assertion of ownership.’ A resale, mortgage or pledge of the goods by the buyer will be or may be found to be such an exercise of ownership as to be a constructive receipt and acceptance meeting the requirements of the statute of frauds. 1 Williston, Sales (2d Ed.) § 77. Harrison v. Scott, 203 N. Y. 369, 373, 96 N. E. 755, 38 L. R. A. (N. S.) 1035.

[bookmark: sp_521_102][bookmark: SDU_102][bookmark: citeas((Cite_as:_267_Mass._98,_*102,_165]In Beedy v. Brayman Wooden Ware Co., 108 Me. 200, 205, 79 A. 721, 723 (36 L. R. A. (N. S.) 76, Ann. Cas. 1913B, 273), the court said: ‘In reason we fail to distinguish between a sale and an offer to sell. There is no difference in so far as the act of the alleged purchaser is concerned. He does *102 no more than offer the goods in either case. Whether, when he has made the offer, his offer becomes a sale in fact depends upon the action of a party who bears no relation to the parties, inter se, to the original alleged sale. In either case his act is equally an assertion of ownership.’ See, also, Shepherd v. Pressey, 32 N. H. 49, 56. There seems to be some conflict of authority on the question whether an offer to resell by the buyer is evidence of acceptance, but in principle, as well as by what seems to be the weight of authority, the legal effect of an offer to sell could be found to be the same as an actual sale of the goods. Bicknell v. Owyhee Sheep & Land Co., Ltd., 31 Idaho, 696, 703, 176 P. 782, 4 A. L. R. 897; Harrison v. Scott, 203 N. Y. 369, 377, 96 N. E. 755, 38 L. R. A. (N. S.) 1035; White v. Schweitzer, 221 N. Y. 461, 117 N. E. 941. See Warden v. Marshall, 99 Mass. 305, 306; Brown v. Nelson, 66 Vt. 660, 30 A. 94; Blenkinsop v. Clayton, 7 Taunt. 597. See contra Jones & Co. v. Mechanics' Bank of Baltimore, 29 Md. 287, 297, 96 Am. Dec. 533.

Under these circumstances the question, whether the defendants had exercised acts of dominion that were consistent only with ownership and had therefore accepted the coal notwithstanding their statements in the telegraph dispatches, should have been left to the jury to decide.

[bookmark: ______#HN;F3][bookmark: B31929112869][bookmark: sp_521_103][bookmark: SDU_103][bookmark: citeas((Cite_as:_267_Mass._98,_*103,_165][3] It follows from the terms of the stipulation that the defendants are liable for the contract price of the coal. Leonard v. Carleton & Hovey Co., 230 Mass. 262, 119 N. E. 674. See John B. Frey Co., Inc., v. S. Silk, Inc., 245 Mass. 534, 541, 140 N. E. 259. G. L. c. 106, § 35 (1); section 52 (1). The plaintiff entered into the contract for transportation with the carrier and would be liable to it for freight in the first instance. Finn v. Western Railroad Corp., 112 Mass. 524, 533, 17 Am. Rep. 128; American Railway Express Co. v. Mohawk Dairy Co., 250 Mass. 1, 8, 144 N. E. 721, 35 A. L. R. 14. As between the plaintiff and the defendants the latter were to pay the freight. Wooster v. Tarr, 8 Allen, 270, 85 Am. Dec. 707; Blanchard v. Page, 8 Gray, 281. The consignor became liable to the railroad for demurrage after being notified that the consignee had refused to take the coal. The defendants were at fault in refusing to discharge the coal from the cars, and thereby caused the demurrage charges for which the railroad corporation, after notice, had the right to look to the plaintiff. *103 Baltimore & Ohio R. Co. v. Luella Coal Co., 74 W. Va. 289, 81 S. E. 1044, 52 L. R. A. (N. S.) 398. See Miller v. Mansfield, 112 Mass. 260.

In accordance with the terms of the report, judgment is to be entered for the plaintiff for $4,890.91, being the price of the coal plus the net amount due for freight and demurrage, to which sum interest from the date of the writ is to be added.

So ordered.

Waltham Truck Equipment Corp. v. Massachusetts Equipment Co., 7 Mass. App. Ct. 580, 389 N.E.2d 753 (1979).

[bookmark: sp_523_580][bookmark: SDU_580]Before *580 Hale, C. J., and Armstrong and Dreben, JJ.
[bookmark: ]
[bookmark: I40af25ab935811e08b05fdf15589d8e8][bookmark: sp_523_581][bookmark: SDU_581]Hale, Chief Justice.

[bookmark: sp_578_754][bookmark: SDU_754]Waltham Truck Equipment Corp. (Waltham) brought this action for damages arising**754 from Massachusetts Equipment Company's (Equipment) alleged breach of a contract for the purchase and sale of twelve used school buses. The case was tried before a jury, which returned a verdict for Waltham. From the ensuing judgment, Equipment appeals. It argues that a verdict in its favor should have been directed on the basis of the statute of frauds or the third party beneficiary rule of Mellen v. Whipple, 1 Gray 317, 321 (1854), and that the judge erred in refusing to give certain jury instructions on the above two principles. The jury could have found the following facts.

[bookmark: sp_523_582][bookmark: SDU_582]Waltham owns, operates, and leases school buses. Equipment is a distributor of a certain make of school bus body. In the spring of 1973, Waltham executed an order to General Motors Corporation (GMC), a manufacturer of bus chassis, for the purchase of fifteen new complete school buses, the bodies for which were to be supplied by Equipment. The written order form provided, in addition to the terms of sale of the new buses, that GMC would give Waltham a trade-in allowance of $2700 for each of twelve used 1969 buses then owned by Waltham. It was noted on the order form that the figure of $2700 was “per Mr. Lumsden,” the representative of Equipment. GMC's representative, one Jorgensen, had confirmed by telephone with Lumsden that Equipment was willing to accept Waltham's used buses as trade-ins. On March 20, Lumsden sent Jorgensen a letter confirming the price quoted on the bus bodies and stating his readiness to accept fifteen used 1969 model buses at $2700 each. Waltham's representative, one Lopez, telephoned Lumsden when he learned of this letter, and the two orally agreed *582 that the letter should have referred to twelve 1967 model buses. The transaction between GMC and Waltham was never consummated because GMC could not meet Waltham's required delivery date.

[bookmark: FN[FN2]][bookmark: F00121979120944]Waltham subsequently ordered twelve buses from International Harvester Co. (International) with bodies to supplied by Equipment. The written order form, signed by Lopez on behalf of Waltham, and by one Sullivan for International, contained a space for the amount of the trade-in allowance. The space was left blank. Sullivan, while meeting with Lopez to finalize Waltham's order, had called Lumsden, who, having been informed that Lopez was on an extension telephone, stated that he was willing to extend to International the same offer originally made to GMC to accept Waltham's trade-ins for $2700 each. It was also agreed that the buses to be taken in trade were 1967 models.[FN2] The used buses were to be delivered directly to Equipment by Waltham, and Equipment was to pay Waltham for the buses. Lumsden inspected the buses a week or two after this conversation, and made no comment about the model year.

FN2. There was a dispute as to whether the price quoted was based on used buses of a 1967 or a 1969 model year. Lumsden testified that his price quotation was for 1969 model buses and that he was not apprised of the fact that the buses were 1967 models until he picked up two of them. The jury apparently chose to disbelieve this testimony.

[bookmark: FN[FN3]][bookmark: F00231979120944][bookmark: sp_523_583][bookmark: SDU_583][bookmark: sp_578_755][bookmark: SDU_755]On August 28 Lumsden arranged with Waltham to pick up two of the used buses. [FN3] After taking the two buses, Lumsden mailed a check for $3400 to Waltham with a letter stating that he would pay only the wholesale price of $1700 each for the buses because they were 1967 models rather than the 1969 models that their agreement contemplated. The letter enclosed a copy of the quotation letter Equipment had earlier sent to GMC. The letter also stated, “Our allowance of $2700 each was based on the *583 wholesale price of models manufactured in the year 1969.” Lopez responded with a letter that disputed Lumsden's characterization of their agreement, asserted that Lumsden's taking of the two buses was part of the trade-in arrangement and requested the difference between the amount paid and the amount agreed on as to trade-ins. Lumsden wrote back to Lopez stating that **755 “we are withdrawing our offer to take any buses in trade.” Waltham sold the remaining used buses elsewhere at a price less than $2700 each, and this action ensued.

FN3. Not all of the new buses had been delivered to Waltham at that time. Ultimately all were delivered, and no aspect of that transaction is now in issue.

[bookmark: B11979120944][bookmark: B21979120944][bookmark: sp_523_584][bookmark: SDU_584][bookmark: FN[FN4]][bookmark: F00341979120944]1. Equipment argues that the judge erred when he failed to direct a verdict in its favor because any contract between itself and Waltham would be unenforceable as a matter of law because not sufficiently embodied in writing to satisfy the statute of frauds. General Laws c. 106, s 2-201, inserted by St.1957, c. 765, s 1, the version of the statute of frauds that controls this case, requires that a memorandum memorializing an oral agreement contain three elements to render the contract enforceable: the writing must indicate the existence of the contract, it must be signed by the party to be charged, and it must indicate the quantity of goods involved. See Oswald v. Allen, 417 F.2d 43, 46 (2d Cir. 1969); Alice v. Robbett Mfg. Co., 328 F.Supp. 1377, 1379 (N.D.Ga.1970), aff'd 445 F.2d 316 (5th Cir. 1971); Derden v. Morris, 247 So.2d 838, 839 (Miss.1971). In this case there were three writings in evidence signed by a representative of Equipment. Reading these papers together (Schmoll Fils & Co. v. Wheeler, 242 Mass. 464, 470, 136 N.E. 164 (1922); Bresky v. Rosenberg, 256 Mass. 66, 73, 152 N.E. 347 (1926)), we hold that the requirements of the statute of frauds were satisfied. A letter of rejection can serve as an acknowledgment of the existence of a contract sufficient to make it enforceable. George Lawley & Son Corp. v. Buff, 230 Mass. 21, 24, 119 N.E. 186 (1918). Bresky v. Rosenberg, 256 Mass. at 72-73, 152 N.E. 347. Sennott v. Cobb's Pedigreed Chicks, Inc., 324 Mass. 9, 11, 84 N.E.2d 466 (1949). Lumsden's letters following his pickup of two of Waltham's buses recognized the existence of a contract between the parties even though they *584 indicated a dispute as to one of the terms of that contract (the model year of the buses). A quantity specification was made in the first of these letters when it made reference to “our letter of agreement to take up to fifteen” used buses. Because the writings here were sufficient to satisfy the requirements of G.L. c. 106, s 2-201(1), we need not address the question whether the transfer of possession of two of the buses was a sufficient part performance to take the entire contract out of the statute of frauds under G.L. c. 106, s 2-201(3)(c).[FN4]
[bookmark: B00341979120944]
Prior to the adoption in Massachusetts of the Uniform Commercial Code, the acceptance of a portion of the contract goods (determined as a question of fact) could take the entire contract outside the statute of frauds. See, e. g., Townsend v. Hargraves, 118 Mass. 325, 336-337 (1875). General Laws c. 106, s 2-201(3)(c), now provides that a contract otherwise unenforceable. because of insufficient writing is enforceable “with respect to goods for which payment has been made and accepted or which have been received and accepted.” As it stands, this subsection appears to provide that acceptance of some of the goods takes a contract out of the statute of frauds only to the extent of the goods accepted. Williamson v. Martz, 11 Pa.D. & C.2d 33, 35 (1956). Texas Truck Sleeper Co. v. Artman, 62 Pa.D. & C.2d 663, 665-666 (1973). See 1 Uniform Laws Annot., U.C.C., Comment 2 to s 2-201 (Master ed. 1976).

[bookmark: B31979120944][bookmark: FN[FN5]][bookmark: F00451979120944]2. Equipment further argues that a verdict should have been directed in its favor because there was no evidence of a direct contractual relationship between itself and Waltham. It asserts that Waltham was no more than a third party beneficiary to a contract between Equipment and International, and hence had no enforceable rights against Equipment under the rule of Mellen v. Whipple, 1 Gray at 321. This argument fails because there was ample evidence from which the jury could have found that there was a direct contractual relation between Equipment and Waltham. See Merrill v. Kirkland Constr. Co., 365 Mass. 110, 114-115, 310 N.E.2d 106 (1974).

[bookmark: B00451979120944][bookmark: ______#HN;F4][bookmark: B41979120944][bookmark: sp_523_585][bookmark: SDU_585][bookmark: sp_578_756][bookmark: SDU_756][bookmark: citeas((Cite_as:_7_Mass.App.Ct._580,_*58]*585 3. Equipment argues that the judge erred when he refused to instruct the jury that, to find for Waltham, they had to find the existence of a writing signed by Equipment evidencing its agreement as to **756 the used buses. Whether writings (the existence and genuineness of which are undisputed) evidencing a transaction are sufficient to take a contract outside the statute of frauds is a question of law to be determined by the judge (Bresky v. Rosenberg, 256 Mass. at 74, 152 N.E.2d 347), so the judge's refusal to allow the jury to make its own appraisal of the sufficiency of the writings involved here was proper.

[bookmark: ______#HN;F5][bookmark: B51979120944][bookmark: ______#HN;F6][bookmark: B61979120944][bookmark: FN[FN6]][bookmark: F00561979120944][bookmark: FN[FN7]][bookmark: F00671979120944][bookmark: FNa][bookmark: F005a1979120944]4. Finally, Equipment argues that the judge erred in refusing to instruct the jury according to its request no. 4.[FN6] It did not object to that refusal. Its objection to the judge's instructions in this area was based solely on his refusal to give requested instruction no. 5.[FN7] Any argument as to error in the refusal to give instruction no. 4 is not properly before us because of the failure to object to the instructions given on that basis. Kaltsas v. Duralite Co., 4 Mass.App. 634, 638-639, 357 N.E.2d 22 (1976). Milley v. The Prudential Ins. Co. of America, 5 Mass.App. —-, —- FNa, 359 N.E.2d 60 (1977). See Mass.R.Civ.P. 51(b), 365 Mass. 816 (1974). The judge's instruction adequately outlined the governing contract law and informed the jury that they needed to find the existence of a contract between the parties ( Bresky v. Rosenberg, 256 Mass. at 75, 152 N.E.2d 347) if they were to return a verdict for the plaintiff. Instruction no. 5 was thus given in substance, and there was no error.

FN6. “4. If you find that Waltham and International entered into an agreement for the sale of new buses and the trade-in of used buses, and if you find that International and Mass. Equipment entered into an agreement for the sale of new bus bodies and the trade-in of used buses, then you must return a verdict for Mass. Equipment. Waltham cannot recover for breach of a contract between Mass. Equipment and International, even if Waltham would have benefited from such a contract.”

FN7. “5. Waltham may not recover any damages for breach of contract unless you find a direct contractual relationship between Waltham and Mass. Equipment.”

[bookmark: B005a1979120944]Judgment affirmed.

Ionics, Inc. v. Elmwood Sensors, Inc., 110 F.3d 184 (1st Cir. 1997).

[bookmark: I6345e54b6a7f11df9b8c850332338889]Before Torrullea, Chief Judge, Bownes, Senior Circuit Judge, and Stahl, Circuit Judge.

Torrullea, Chief Judge.
[bookmark: sp_999_1][bookmark: SDU_1]
[bookmark: sp_506_185][bookmark: SDU_185][bookmark: citeas((Cite_as:_110_F.3d_184,_*185)]Ionics, Inc. (“Ionics”) purchased thermostats from Elmwood Sensors, Inc. (“Elmwood”)*185 for installation in water dispensers manufactured by the former. Several of the dispensers subsequently caused fires which allegedly resulted from defects in the sensors. Ionics filed suit against Elmwood in order to recover costs incurred in the wake of the fires. Before trial, the district court denied Elmwood's motion for partial summary judgment. The District Court of Massachusetts subsequently certified to this court “the question whether, in the circumstances of this case, § 2-207 of M.G.L. c. 106 has been properly applied.” Order of the district court, November 6, 1995.

I. Standard of Review
We review the grant or denial of summary judgment de novo. See Borschow Hosp. & Medical Supplies v. Cesar Castillo, Inc., 96 F.3d 10, 14 (1st Cir.1996).

II. Background
[bookmark: FN1][bookmark: F00111997082558]The facts of the case are not in dispute. Elmwood manufactures and sells thermostats. Ionics makes hot and cold water dispensers, which it leases to its customers. On three separate occasions, Ionics purchased thermostats from Elmwood for use in its water dispensers. Every time Ionics made a purchase of thermostats from Elmwood, it sent the latter a purchase order form which contained, in small type, various “conditions.” Of the 20 conditions on the order form, two are of particular relevance:

FN1. Orders were placed in March, June, and September 1990.

18. REMEDIES-The remedies provided Buyer herein shall be cumulative, and in addition to any other remedies provided by law or equity. A waiver of a breach of any provision hereof shall not constitute a waiver of any other breach. The laws of the state shown in Buyer's address printed on the masthead of this order shall apply in the construction hereof.
19. ACCEPTANCE-Acceptance by the Seller of this order shall be upon the terms and conditions set forth in items 1 to 17 inclusive, and elsewhere in this order. Said order can be so accepted only on the exact terms herein and set forth. No terms which are in any manner additional to or different from those herein set forth shall become a part of, alter or in any way control the terms and conditions herein set forth.

Near the time when Ionics placed its first order, it sent Elmwood a letter that it sends to all of its new suppliers. The letter states, in part:

The information preprinted, written and/or typed on our purchase order is especially important to us. Should you take exception to this information, please clearly express any reservations to us in writing. If you do not, we will assume that you have agreed to the specified terms and that you will fulfill your obligations according to our purchase order. If necessary, we will change your invoice and pay your invoice according to our purchase order.

Following receipt of each order, Elmwood prepared and sent an “Acknowledgment” form containing the following language in small type:

THIS WILL ACKNOWLEDGE RECEIPT OF BUYER'S ORDER AND STATE SELLER'S WILLINGNESS TO SELL THE GOODS ORDERED BUT ONLY UPON THE TERMS AND CONDITIONS SET FORTH HEREIN AND ON THE REVERSE SIDE HEREOF AS A COUNTEROFFER. BUYER SHALL BE DEEMED TO HAVE ACCEPTED SUCH COUNTEROFFER UNLESS IT IS REJECTED IN WRITING WITHIN TEN (10) DAYS OF THE RECEIPT HEREOF, AND ALL SUBSEQUENT ACTION SHALL BE PURSUANT TO THE TERMS AND CONDITIONS OF THIS COUNTEROFFER ONLY; ANY ADDITIONAL OR DIFFERENT TERMS ARE HEREBY OBJECTED TO AND SHALL NOT BE BINDING UPON THE PARTIES UNLESS SPECIFICALLY AGREED TO IN WRITING BY SELLER.

[bookmark: sp_999_2][bookmark: SDU_2][bookmark: sp_506_186][bookmark: SDU_186][bookmark: citeas((Cite_as:_110_F.3d_184,_*186)]Although this passage refers to a “counteroffer,” we wish to emphasize that this language is not controlling. The form on which the language appears is labelled an “Acknowledgment” and the language comes under*186 a heading that reads “Notice of Receipt of Order.” The form, taken as a whole, appears to contemplate an order's confirmation rather than an order's rejection in the form of a counteroffer.

It is undisputed that the Acknowledgment was received prior to the arrival of the shipment of goods. Although the district court, in its ruling on the summary judgment motion, states that “with each shipment of thermostats, Elmwood included an Acknowledgment Form,” Order of the District Court, August 23, 1995, this statement cannot reasonably be taken as a finding in support of the claim that the Acknowledgment and the shipment arrived together. First, in its certification order, the court states that “[t]he purchaser, after receiving the Acknowledgment, accepted delivery of the goods without objection.” Order Pursuant to 28 U.S.C. § 1292(b), Nov. 6, 1995 (emphasis added). This language is clearer and more precise than the previous statement and suggests that the former was simply a poor choice of phrasing. Furthermore, Ionics has not disputed the arrival time of the Acknowledgment. In its Memorandum in Support of Defendant's Motion for Partial Summary Judgment Elmwood stated, under the heading of “Statements of Undisputed Facts,” that “for each of the three orders, Ionics received the Acknowledgment prior to receiving the shipment of thermostats.” Memorandum in Support of Defendant's Motion for Partial Summary Judgment, at 3. In its own memorandum, Ionics argued that there existed disputed issues of material fact, but did not contradict Elmwood's claim regarding the arrival of the Acknowledgment Form. See Plaintiff's Memorandum in Support of its Opposition to Defendant's Motion for Partial Summary Judgment at 4-10. Furthermore, in its appellate brief, Ionics does not argue that the time of arrival of the Acknowledgment Form is in dispute. Ionics repeats language from the district court's summary judgment ruling that “with each shipment of thermostats, Elmwood included an Acknowledgment Form,” Appellee's Brief at 7, but does not argue that the issue is in dispute or confront the language in Elmwood's brief which states that “[i]t is undisputed that for each of the three orders, Ionics received the Acknowledgment prior to receiving the shipment of thermostats.” Appellant's Brief at 6.

As we have noted, the Acknowledgment Form expressed Elmwood's willingness to sell thermostats on “terms and conditions” that the Form indicated were listed on the reverse side. Among the terms and conditions listed on the back was the following:

9. WARRANTY
All goods manufactured by Elmwood Sensors, Inc. are guaranteed to be free of defects in material and workmanship for a period of ninety (90) days after receipt of such goods by Buyer or eighteen months from the date of manufacturer [sic] (as evidenced by the manufacturer's date code), whichever shall be longer. THERE IS NO IMPLIED WARRANTY OF MERCHANTABILITY AND NO OTHER WARRANTY, EXPRESSED OR IMPLIED, EXCEPT SUCH AS IS EXPRESSLY SET FORTH HEREIN. SELLER WILL NOT BE LIABLE FOR ANY GENERAL, CONSEQUENTIAL OR INCIDENTAL DAMAGES, INCLUDING WITHOUT LIMITATION ANY DAMAGES FROM LOSS OF PROFITS, FROM ANY BREACH OF WARRANTY OR FOR NEGLIGENCE, SELLER'S LIABILITY AND BUYER'S EXCLUSIVE REMEDY BEING EXPRESSLY LIMITED TO THE REPAIR OF DEFECTIVE GOODS F.O.B. THE SHIPPING POINT INDICATED ON THE FACE HEREOF OR THE REPAYMENT OF THE PURCHASE PRICE UPON THE RETURN OF THE GOODS OR THE GRANTING OF A REASONABLE ALLOWANCE ON ACCOUNT OF ANY DEFECTS, AS SELLER MAY ELECT.

[bookmark: sp_999_3][bookmark: SDU_3]Neither party disputes that they entered into a valid contract and neither disputes the quantity of thermostats purchased, the price paid, or the manner and time of delivery. The only issue in dispute is the extent of Elmwood's liability.

[bookmark: sp_506_187][bookmark: SDU_187][bookmark: citeas((Cite_as:_110_F.3d_184,_*187)]In summary, Ionics' order included language stating that the contract would be governed exclusively by the terms included on the purchase order and that all remedies *187 available under state law would be available to Ionics. In a subsequent letter, Ionics added that Elmwood must indicate any objections to these conditions in writing. Elmwood, in turn, sent Ionics an Acknowledgment stating that the contract was governed exclusively by the terms in the Acknowledgment, and Ionics was given ten days to reject this “counteroffer.” Among the terms included in the Acknowledgment is a limitation on Elmwood's liability. As the district court stated, “the terms are diametrically opposed to each other on the issue of whether all warranties implied by law were reserved or waived.” Order of the District Court, August 23, 1995.

[bookmark: FN2][bookmark: F00221997082558][bookmark: FN3][bookmark: F00331997082558]We face, therefore, a battle of the forms. This is purely a question of law. The dispute turns on whether the contract is governed by the language after the comma in § 2-207(1) of the Uniform Commercial Code, according to the rule laid down by this court in Roto-Lith, Ltd. v. F.P. Bartlett & Co., 297 F.2d 497 (1st Cir.1962), or whether it is governed by subsection (3) of the Code provision, as enacted by both Massachusetts, Mass. Gen. L. ch. 106, § 2-207 (1990 and 1996 Supp.), and Rhode Island, R.I. Gen. Laws § 6A-2-207 (1992).FN2 We find the rule of Roto-Lith to be in conflict with the purposes of section 2-207 and, accordingly, we overrule Roto-Lith and find that subsection (3) governs the contract.FN3 Analyzing the case under section 2-207, we conclude that Ionics defeats Elmwood's motion for partial summary judgment.

[bookmark: B00221997082558][bookmark: B00331997082558]III. Legal Analysis

Our analysis begins with the statute. Section 2-207 reads as follows:

§ 2-207. Additional Terms in Acceptance or Confirmation

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional or different terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this chapter.
[bookmark: sp_999_4][bookmark: SDU_4]
Mass. Gen. L. ch. 106, § 2-207 (1990 and 1996 Supp.).
[bookmark: sp_506_188][bookmark: SDU_188][bookmark: citeas((Cite_as:_110_F.3d_184,_*188)]In Roto-Lith, Roto-Lith sent a purchase order to Bartlett, who responded with an acknowledgment that included language purporting to limit Bartlett's liability. Roto-Lith did not object. Roto-Lith, 297 F.2d at 498-99. This court held that “a response which states a condition materially altering *188 the obligation solely to the disadvantage of the offeror is an ‘acceptance * * * expressly * * * conditional on assent to the additional * * * terms.’ ” Id. at 500. This holding took the case outside of section 2-207 by applying the exception after the comma in subsection (1). The court then reverted to common law and concluded that Roto-Lith “accepted the goods with knowledge of the conditions specified in the acknowledgment [and thereby] became bound.” Id. at 500. In other words, the Roto-Lith court concluded that the defendant's acceptance was conditional on assent, by the buyer, to the new terms and, therefore, constituted a counter offer rather than an acceptance. When Roto-Lith accepted the goods with knowledge of Bartlett's conditions, it accepted the counteroffer and Bartlett's terms governed the contract. Elmwood argues that Roto-Lith governs the instant appeal, implying that the terms of Elmwood's acknowledgment govern.

Ionics claims that the instant case is distinguishable because in Roto-Lith “the seller's language limiting warranties implied at law was proposed as an addition to, but was not in conflict with, the explicit terms of the buyer's form. [In the instant case] the explicit terms of the parties' forms conflict with and reject each other.” Appellee's Brief at 21.

We do not believe that Ionics' position sufficiently distinguishes Roto-Lith. It would be artificial to enforce language that conflicts with background legal rules while refusing to enforce language that conflicts with the express terms of the contract. Every contract is assumed to incorporate the existing legal norms that are in place. It is not required that every contract explicitly spell out the governing law of the jurisdiction. Allowing later forms to govern with respect to deviations from the background rules but not deviations from the terms in the contract would imply that only the terms in the contract could be relied upon. Aside from being an artificial and arbitrary distinction, such a standard would, no doubt, lead parties to include more of the background rules in their initial forms, making forms longer and more complicated. Longer forms would be more difficult and time consuming to read-implying that even fewer forms would be read than under the existing rules. It is the failure of firms to read their forms that has brought this case before us, and we do not wish to engender more of this type of litigation.

[bookmark: sp_999_5][bookmark: SDU_5]Our inquiry, however, is not complete. Having found that we cannot distinguish this case from Roto-Lith, we turn to the Uniform Commercial Code, quoted above. A plain language reading of section 2-207 suggests that subsection (3) governs the instant case. Ionics sent an initial offer to which Elmwood responded with its “Acknowledgment.” Thereafter, the conduct of the parties established the existence of a contract as required by section 2-207(3).

Furthermore, the case before us is squarely addressed in comment 6, which states:

6. If no answer is received within a reasonable time after additional terms are proposed, it is both fair and commercially sound to assume that their inclusion has been assented to. Where clauses on confirming forms sent by both parties conflict[,] each party must be assumed to object to a clause of the other conflicting with one on the confirmation sent by himself. As a result [,] the requirement that there be notice of objection which is found in subsection (2) [of § 2-207] is satisfied and the conflicting terms do not become part of the contract. The contract then consists of the terms originally expressly agreed to, terms on which the confirmations agree, and terms supplied by this Act.

Mass. Gen. L. ch. 106, § 2-207, Uniform Commercial Code Comment 6. This Comment addresses precisely the facts of the instant case. Any attempt at distinguishing the case before us from section 2-207 strikes us as disingenuous.
[bookmark: sp_506_189][bookmark: SDU_189][bookmark: citeas((Cite_as:_110_F.3d_184,_*189)][bookmark: FN4][bookmark: F00441997082558]We are faced, therefore, with a contradiction between a clear precedent of this court, Roto-Lith, which suggests that the language after the comma in subsection (1) governs, and the clear dictates of the Uniform Commercial Code, which indicate that subsection (3) governs. It is our view that the two cannot coexist and the case at bar offers a graphic illustration of the conflict. *189 We have, therefore, no choice but to overrule our previous decision in Roto-Lith, Ltd. v. F.P. Bartlett & Co., 297 F.2d 497 (1st Cir.1962). Our decision brings this circuit in line with the majority view on the subject and puts to rest a case that has provoked considerable criticism from courts and commentators and alike.FN4

FN4. See, e.g., Step-Saver Data Systems, Inc. v. Wyse Technology, 939 F.2d 91, 101 (3d Cir.1991); St. Charles Cable TV, Inc. v. Eagle Comtronics, Inc., 687 F.Supp. 820, 828 & n. 19 (S.D.N.Y.1988); Daitom v. Pennwalt Corp., 741 F.2d 1569, 1576-77 (10th Cir.1984); Luria Bros. v. Pielet Bros. Scrap Iron & Metal, 600 F.2d 103, 113 (7th Cir.1979); Dorton v. Collins & Aikman Corp., 453 F.2d 1161, 1168 & n. 5 (6th Cir.1972); ; James J. White & Robert S. Summers, 1 Uniform Commercial Code, § 1-3, at 12, 16-17 (1995); Murray, Intention over Terms: An Exploration of UCC 2-207 & New Section 60, Restatement of Contracts, 37 Fordham L.Rev. 317, 329 (1969).

[bookmark: FN5][bookmark: F00551997082558]We hold, consistent with section 2-207 and Official Comment 6, that where the terms in two forms are contradictory, each party is assumed to object to the other party's conflicting clause. As a result, mere acceptance of the goods by the buyer is insufficient to infer consent to the seller's terms under the language of subsection (1). FN5 Nor do such terms become part of the contract under subsection (2) because notification of objection has been given by the conflicting forms. See § 2-207(2)(c).

FN5. See also Official Comment 3 (“If [additional or different terms] are such as materially to alter the original bargain, they will not be included unless expressly agreed to by the other party.”).

The alternative result, advocated by Elmwood and consistent with Roto-Lith, would undermine the role of section 2-207. Elmwood suggests that “a seller's expressly conditional acknowledgment constitutes a counteroffer where it materially alters the terms proposed by the buyer, and the seller's terms govern the contract between the parties when the buyer accepts and pays for the goods.” Appellant's Brief at 12. Under this view, section 2-207 would no longer apply to cases in which forms have been exchanged and subsequent disputes reveal that the forms are contradictory. That is, the last form would always govern.

[bookmark: sp_999_6][bookmark: SDU_6]The purpose of section 2-207, as stated in Roto-Lith, “was to modify the strict principle that a response not precisely in accordance with the offer was a rejection and a counteroffer.” Roto-Lith, 297 F.2d at 500; see also Dorton v. Collins & Aikman Corp., 453 F.2d 1161, 1165-66 (6th Cir.1972) (stating that section 2-207 “was intended to alter the ‘ribbon-matching’ or ‘mirror’ rule of common law, under which the terms of an acceptance or confirmation were required to be identical to the terms of the offer”). Under the holding advocated by Elmwood, virtually any response that added to or altered the terms of the offer would be a rejection and a counteroffer. We do not think that such a result is consistent with the intent of section 2-207 and we believe it to be expressly contradicted by Comment 6.

Applied to this case, our holding leads to the conclusion that the contract is governed by section 2-207(3). Section 2-207(1) is inapplicable because Elmwood's acknowledgment is conditional on assent to the additional terms. The additional terms do not become a part of the contract under section 2-207(2) because notification of objection to conflicting terms was given on the order form and because the new terms materially alter those in the offer. Finally, the conduct of the parties demonstrates the existence of a contract, as required by section 2-207(3). Thus, section 2-207(3) applies and the terms of the contract are to be determined in accordance with that subsection.

We conclude, therefore, that section 2-207(3) prevails and “the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this chapter.” Mass. Gen. L. ch. 106, § 2-207(3).

[bookmark: sp_506_190][bookmark: SDU_190][bookmark: citeas((Cite_as:_110_F.3d_184,_*190)]The reality of modern commercial dealings, as this case demonstrates, is that not all participants read their forms. See James J. White & Robert S. Summers, Uniform Commercial Code § 1-3 at 6-7 (4th ed.1995). To uphold Elmwood's view would not only fly in the face of Official Comment 6 to section 2-207 of the Uniform Commercial Code, and the overall purpose of that section, it would *190 also fly in the face of good sense. The sender of the last form (in the instant case, the seller) could insert virtually any conditions it chooses into the contract, including conditions contrary to those in the initial form. The final form, therefore, would give its sender the power to re-write the contract. Under our holding today, we at least ensure that a party will not be held to terms that are directly contrary to the terms it has included in its own form. Rather than assuming that a failure to object to the offeree's conflicting terms indicates offeror's assent to those terms, we shall make the more reasonable inference that each party continues to object to the other's contradictory terms. We think it too much to grant the second form the power to contradict and override the terms in the first form.

[bookmark: _GoBack]IV. Conclusion
[bookmark: sp_999_7][bookmark: SDU_7]For the reasons stated herein, the district court's order denying Elmwood's motion for partial summary judgment is affirmed and the case is remanded to the district court for further proceedings.
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