CONSTITUTIONAL LAW
SECOND TAKE-HOME EXERCISE

October 4, 2007

ANSWERS & EXPLANATIONS

1. 
Please circle every one of the following statements that are true about the original jurisdiction of the Supreme Court of the United States?

-
The Court has only the original jurisdiction that Congress confers upon it.

-
The Court has the original jurisdiction set forth in Article III of the Constitution.

-
The Court has the original jurisdiction set forth in Article III of the Constitution, plus whatever original jurisdiction Congress chooses to add.

-
The Court has the original jurisdiction set forth in Article III of the Constitution, minus whatever original jurisdiction Congress chooses to take away.
Questions 2 and 3 are based on the following facts:
Idris is a highly successful Saudi banker who was born and raised in Sudan.  In March 1998, Idris purchased $18 million worth of shares in El-Shifa, a corporation organized under the laws of Sudan. At the time, El-Shifa was the sole and exclusive owner of a manufacturing facility located in Khartoum, Sudan. El-Shifa was the largest pharmaceutical manufacturing company in Sudan and used the Plant to supply drugs sorely needed by the impoverished people living in that country.   


In August 1998, after the United States Embassies in Nairobi, Kenya, and Dar es Salaam, Tanzania, were bombed in nearly simultaneous attacks that were linked to Osama bin Ladin and the terrorist organization al-Qaeda, President Clinton ordered the armed forces of the United States to conduct strikes in Afghanistan and Sudan intended to "disrupt bin Ladin's terrorist network and destroy elements of its infrastructure" there. The stated purpose of the strikes was to "destroy, in Sudan, [a] factory with which bin Ladin's network is associated, which was producing an ingredient essential for nerve gas."  

The day after the strikes, the President sent a letter to Congress in which he stated that the Plant was being used to produce chemical weapons.  The President stated the United States had acted in self-defense, and that the strikes were a necessary and proportionate response to the imminent threat of further terrorist attacks against U.S. personnel and facilities. The President claims to have ordered the strikes "pursuant to [his] constitutional authority to conduct U.S. foreign relations and as Commander and Chief Executive." 

El-Shifa’s plant was destroyed and Idris sued the United States government in Federal Court, seeking $50 million in damages as compensation for the destruction of the El-Shifa plant and claiming that the action constituted an uncompensated taking under the takings clause of the Fifth Amendment.   The Clinton Administration has argued that the Federal Courts should not even hear the suit.

2.
If the Federal Court agrees with the Clinton Administration that that the Federal Courts should not even entertain the suit, on what ground will it do so?

Political Question

3.
What standards will the Court apply in so deciding?

1.
 a textually demonstrable constitutional commitment of the issue to a coordinate political department; or 


2. 
a lack of judicially discoverable and manageable standards for resolving it; or 


3.
 the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 


4. 
the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

Questions 4 and 5 are based on the following facts:
James McFarland, Jr. was charged violating four counts of the federal “Hobbs Act,” 18 U.S.C. § 1951, for the robbery of local convenience stores in Fort Worth, Texas.  In pertinent part, the Hobbs Act states: 

(a) Whoever in any way or degree obstructs, delays, or affects commerce or the movement of any article or commodity in commerce, by robbery or extortion or attempts or conspires so to do, or commits or threatens physical violence to any person or property in furtherance of a plan or purpose to do anything in violation of this section shall be fined under this title or imprisoned not more than twenty years, or both. 


(b) As used in this section—

... 

(3) The term 'commerce' means commerce within the District of Columbia, or any Territory or Possession of the United States; all commerce between any point in a State, Territory, Possession, or the District of Columbia and any point outside thereof; all commerce between points within the same State through any place outside such State; and all other commerce over which the United States has jurisdiction."

On November 20, 1998, he allegedly took "about $100, close to $100" from the Buy-Low Convenience Store.  On December 3, 1998 he allegedly took $1,500 to $2,000 from the Gateway Discount Liquor Store.  On December 11, 1998, he allegedly stole about $50 from the Quickway Shopping Convenience Store.  At trial, there was testimony that some of the merchandise sold by these stores was originally manufactured or processed outside of Texas, although no specifics as to what percentage or amount of such goods was offered,.  There was no evidence that, as a result of the charged robberies, the retail stores actually reduced or delayed any purchases of inventory, and the testimony suggests that they did not.  There was no evidence that any of the robberies resulted in any of the stores even slightly delaying any payment to any party as a result of the charged robberies.
4.
The United States Attorney prosecuting McFarland has just completed presenting the government’s evidence, and McFarland would like to ask the Court to dismiss the Hobbs Act case against him.   What is the best constitutional argument that McFarland can make?

No authority under the Commerce Clause.

5.
What factors will the Court consider in deciding whether the argument will prevail?

1.
Channels

2. Instrumentalities
3. Substantially affects interstate commerce

Questions 6 and 7 are based on the following facts:

Former and current employees of the Waco, Texas Fire Department brought suit against the City claiming that its method of calculating overtime pay violated the federal Fair Labor Standards Act ("FLSA").  The City admits that its pay practices violated the statute, but claims that FLSA is unconstitutional as applied in this case because it interferes with solely local functions that do not substantially affect interstate commerce.  


6. 
In the space provided below please apply the reasoning set forth in the case of Garcia v. San Antonio Metropolitan Transit Authority (minimum wage for bus drivers case) to argue that FLSA is constitutional as applied.

Garcia:
“[T]he Commerce Clause did not give Congress the authority to regulate the "States as States." “In other words, Congress could "not exercise [Commerce Clause] power so as to force directly upon the States its choices as to how essential decisions regarding the conduct of integral governmental functions are to be made.  But, in Garcia and its progeny, Congress may “subject the States to legislation (FLSA) that is also applicable to private parties. . . if the law is one of generally applicability.”

7.
the space provided below please apply the reasoning set forth in the case of Printz (Brady handgun registry case) and/or Lopez (no guns in school zone case) to argue that FLSA is unconstitutional as applied.

Printz/Lopez:
Fighting fires in Waco is a purely local matter that bears no relationship to interstate commerce.  Here, Congress is essentially interfering with the city’s ability to deal with a purely local issue.

Questions 8 and 9 are based on the following facts:

Dr. Nanda was employed as a non-tenured assistant professor in the Department of Microbiology at the University of Illinois's Chicago campus. The University of Illinois is an institution of higher education that is completely run by the State of Illinois.  In July 1998 the University of Illinois failed to renew Dr. Nanda’s employment  contract.  After exhausting her administrative remedies, Dr. Nanda filed this action in district court.


Dr. Nanda sued the State of Illinois, alleging that she had suffered harassment and that her employment had been terminated on the basis of her sex, race and national origin in violation of Title VII of the federal Civil Rights Act.  Title VII expressly authorizes discrimination actions in the employment context.  The State of Illinois has moved to dismiss the suit, claiming it is immune from such litigation.
8.
What issue that we studied this semester should Illinois raise in claiming immunity?

11th Amendment

9.
In the space provided below, please state whether Illinois will prevail in its claim of immunity, and the reasons supporting your conclusion.

Illinois will probably lose in arguing that it is immune.  A state's immunity, is not absolute; "Congress may abrogate the State's Eleventh Amendment immunity when it both unequivocally intends to do so and acts pursuant to a valid grant of constitutional authority." The Supreme Court has recognized that "the Eleventh Amendment, and the principle of state sovereignty which it embodies, are necessarily limited by the enforcement provisions of § 5 of the Fourteenth Amendment."  Congress, "may subject nonconsenting States to suit in federal court when it does so pursuant to a valid exercise of its § 5 power."  The Supreme Court allows this Congressional waiver of 11th Amendment immunity in cases of historical discrimination and usually where strict scrutiny would be the standard.  Given that Nanda is claiming discrimination on race and national origin, it is likely that Congress can waive immunity.

10.
On May 17, 1954, the United States Supreme Court decided Brown v. Board of Education, which declared unconstitutional racial segregation in public schools (under the equal protection clause of the 14th Amendment).  On May 31, 1955, the Supreme Court directed all defendants in the case, including the Little Rock, Arkansas District School Board to make a prompt and reasonable start toward full compliance with the May 17, 1954 ruling. In the words of the Supreme Court: “State authorities were thus duty bound to devote every effort toward initiating desegregation and bringing about the elimination of racial discrimination in the public school system.” 


In November 1956, an amendment to the Arkansas Constitution commanded the Arkansas Legislature to oppose “in every Constitutional manner the Un-constitutional desegregation decisions of May 17, 1954 and May 31, 1955 of the United States Supreme Court.”  Pursuant to this state constitutional command, a law relieving school children from compulsory attendance at racially mixed schools and a law establishing a “State Sovereignty Commission” were enacted.  


On September 2, 1957, the day before the first African-American students were to enter Little Rock’s Central High School, the Governor of Arkansas dispatched units of the Arkansas National Guard to the Central High School grounds and placed the school “off limits to colored students.”  This action caused a groundswell of opposition to desegregation in the Caucasian community and it became dangerous for the African-American students to attend Central High School.

The Unites States Department of Justice brought an action to compel compliance with the Supreme Court’s desegregation order.  The Governor and Legislature of Arkansas assert that they are not bound by Brown v. Board of Education because state sovereignty protects Arkansas from application of the 14th Amendment against the states and subdivisions of the state.  In the space below, please state why the Governor and Legislature of Arkansas were incorrect:
Article VI of the Constitution makes the Constitution the 'supreme Law of the Land.' In 1803, Chief Justice Marshall, speaking for a unanimous Court, referring to the Constitution as 'the fundamental and paramount law of the nation,' declared in the notable case of Marbury v. Madison, that 'It is emphatically the province and duty of the judicial department to say what the law is.' This decision declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system. It follows that the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States 'any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.' Every state legislator and executive and judicial officer is solemnly committed by oath taken pursuant to Art. VI, ¶3 'to support this Constitution.'’

Questions 11 through 13 are based on the following facts:

Whiteman and a class of his peers are "present and former citizens and residents of Austria of Jewish descent [and their heirs and beneficiaries] who ... were victims of Nazi persecution [and] whose assets were converted and human rights were barbarously violated" from 1938 to 1945.  They filed suit on October 20, 2000 in the United States District Court for the Southern District of New York, bringing claims against the Republic of Austria and a number of its instrumentalities that they allege recently sold property that was expropriated from Austrian Jews by the Nazis during before and during World War II.  The class’s claims are based principally on Austria's "looting, expropriation, Aryanization, and/or liquidation."  

The Republic of Austria and the United States of America are not happy about the Whiteman litigation.  Both the Clinton and Bush presidential administrations have committed the United States to a policy of resolving Holocaust-era restitution claims through international agreements rather than litigation. Consistent with that policy, the United States has engaged in extensive international negotiations culminating in the 2001 executive (presidential) agreement with the Republic of Austria to establish a fund to compensate Austrian Jews (and their heirs and successors) whose property was confiscated during the Nazi era.  However, the Whiteman litigation is serving as an obstacle to the implementation of that fund to compensate Austrian Jewish victims of the Nazi regime for Holocaust-related property deprivations.  In fact, distributions from the Austrian compensation fund remain contingent on the dismissal of the Whiteman case.  Accordingly, the Republic of Austria and the United States of America have both moved for dismissal of the Whiteman class action on the ground that the federal district court should refrain from hearing the case.

11.
What issue that we studied this semester should Austria and the United States raise in attempting to get the case dismissed?

Political Question.

12.
Please briefly state the considerations the Court will apply in deciding whether the argument will prevail?

1.
 a textually demonstrable constitutional commitment of the issue to a coordinate political department; or 


2. 
a lack of judicially discoverable and manageable standards for resolving it; or 


3.
 the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 


4. 
the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

We would mark you correct if you got a couple of them right.

13.
In the space provided below, please state whether Austria and the United States will prevail in their claim that the case should be dismissed without reaching the merits, and the reasons supporting your conclusion. 

Yes.  There is historic deference due to the Executive in the conduct of the foreign relations of the United States.  This would likely invoke at least # 1 and # 3 above.

Questions 14 through 16 are based on the following facts:

Congress adopted the Food Security Act (FSA) on December 23, 1985 to "discourage the draining and cultivation of wetland that is unsuitable for agricultural production in its natural state."  To further this goal, Congress included the “Swampbuster” provision of the FSA, which stated that "following December 23, 1985, any person who in any crop year produces an agricultural commodity on converted wetland shall be ineligible for" various USDA farm benefit programs.  

Jerry Dierckman (Dierckman) is a farmer who grows crops on his land in Franklin County, Indiana.  In 1986, he cut down the trees on roughly the eastern two-thirds of the northern portion of this property and left the stumps in the ground for a number of years.  In August 1990, Dierckman began digging up the stumps, filling in the holes and hauling the stumps away.  In the Spring of 1991 he began planting crops on that acreage.

In early 1991, Dierckman attempted to become “eligibility certified” by the United States Department of Agriculture (USDA) in order to receive USDA farm benefits. On January 7, 1991, Jerry completed USDA Form AD-1026, indicating that he intended to convert "wet areas" and intended to grow crops on converted "wet areas" on his farm.  In late March 1991, a USDA conservationist inspected Dierckman’s land and determined that he was in violation of the Swampbuster provisions.  The USDA accordingly determined that Dierckman was ineligible for all USDA farm benefits as a result of the conversion.

14.
Dierckman has challenged the USDA’s action to withhold funds as beyond the scope of its authority under the Commerce Clause.  If the USDA prevails on this claim, on what issue will it prevail? 

Tax and Spend (or just the spending power in this case)

15.
What limitations apply to the Congress’s power to condition the grant of funds, as stated above, on standards it imposes?

They are set forth in South Dakota v. Dole:

1. The power must be in pursuit of "the general welfare"

2. The condition must be stated unambiguously

3. Any conditions in the federal grant must be related to the particular federal interest in the program at issue

16.
In the space provided below, please state whether Dieckman will prevail in his attempt obtain the USDA subsidies, and the reasons supporting your conclusion.. 

Dieckman will probably lose because the USDA is attempting to pursue the general welfare in preserving wetlands, the condition appears to be stated unambiguously, and the condition appears to be related to the federal goal of preserving wetlands.

Questions 17 through1 9 are based on the following facts:

Congress enacted the Clean Air Act "to protect and enhance the quality of the Nation's air resources so as to promote the public health and welfare and the productive capacity of its population. . . ."  The Act includes a variety of provisions aimed at reducing air pollution.  Implementation and enforcement responsibilities under the Act are shared between the federal government and state governments.  For example, the EPA has the authority to set national ambient air quality standards while the states have the authority to devise implementation plans to meet those standards.  One of the specific aims of the Clean Air Act is to reduce air pollution by reducing motor vehicle emissions. Section 211 of the Act sets forth the statutory framework for regulating motor vehicle fuels and fuel additives to achieve that aim. Among other things, § 211 requires that gasoline sold in certain areas of the country have an oxygen content that equals or exceeds 2.0 percent by weight.  Section 211 further requires that, during the winter months, gasoline sold in certain areas have an oxygen content that equals or exceeds 2.7 percent by weight.


In order to meet the Clean Air Act's oxygen content requirements, gasoline manufacturers add oxygenate fuel additives to gasoline.  MTBE and ethanol are the two most widely used oxygenates. California determined that, while MTBE reduces air pollution from motor vehicle emissions, it also causes substantial and deleterious groundwater pollution.  In response to concerns about groundwater pollution, the California Air Resources Board decided to ban the use of MTBE as a fuel additive.  


On May 4, 2001, the Oxygenated Fuels Association (OFA) filed suit in the district court seeking to enjoin California's MTBE ban.  Given the interplay between California’s ban of MTBE and the federal Clean Air Act, OFA has moved for summary judgment in its favor.

17.
What issue that we studied this semester should OFA raise in its motion for summary judgment?

Preemption

18.
What are the three types or permutations of the issue you identified in your answer to Question 7?

Express

Conflict

Field

19.
In the space provided below, please state whether OFA will prevail in its motion for summary judgment, and the reasons supporting your conclusion. 

Although the Court in the case actually said that the California law was not preempted, I think, given the relatively short facts here, that most well-informed students will say that the California statute is either expressly preempted or preempted due to conflict preemption.  I’d mark those answers correct.

Questions 20 through 23 are based on the following facts:

The Age Discrimination in Employment Act of 1967 (ADEA) makes it unlawful for an employer "to fail or refuse to hire or to discharge any individual or otherwise discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's age."  Since its enactment, the ADEA's scope of coverage has been expanded to cover state employers and employees. In 1974, Congress expressly and clearly extended application of the ADEA's substantive requirements to the States. A number of individuals in Florida have sued the State of Florida, alleging that one of the state universities had discriminated against them on the basis of their age.  The State of Florida has moved to dismiss the suit on the ground that it is immune from such suits.

20.
What is the best ground on which the State of Florida can claim immunity?


Eleventh Amendment

21.
Why would that ground at least initially appear to apply?


An individual, as plaintiff, is suing a state.

22.
Will the individuals prevail under any exceptions to such immunity apply to this action? (Circle the best answer.)




YES






NO


NO

23.
Why or why not?

To find an exception created under § 5 of the 14th Amendment, the subject matter of the suit must be one historically subject to 14th Amendment review.  But the Supreme Court seems to want to take a restrictive view here.  E.g., Patent law is not traditionally subject to 14th Amendment review although patents are undeniably property, and the deprivation of property without due process of law is one of the obvious areas of 14th Amendment scrutiny.  In equal protection matters, it is not enough to claim discrimination.  The discrimination claim must involve race, national origin or gender.  Age discrimination claims therefore are not “appropriate” under § 5 of the 14th Amendment.   

Questions 25 and 25 are based on the following facts:

 SEQ CHAPTER \h \r 1Scientists recently discovered that the bark of a certain species of birch tree can be used to develop a drug that has been successful in treating several types of cancer.  As a result, Congress has authorized funding to pharmaceutical houses using the bark of these trees to make the cancer drug.  The species of birch tree, while commonly found on the West coast and the mountain states, is found most predominately in Oregon.  The Oregon Division of Environmental Protection has declared the tree to be an endangered species, and state law prohibits cutting down the trees, or stripping its bark. 

24.
What is the best argument that the Oregon law protecting the trees is invalid?


Preemption

25.
What is the best argument that your answer to Question 45 does not apply to these circumstances, and that the Oregon law should stand?

That the federal law does not constitute express preemption, and that: (1)  there is not conflict between federal and state law, and (2) Congress did not intend to occupy the entire field with the referenced legislation.

