CONSTITUTIONAL LAW, 2005

MALAGUTI & WINIG

ANSWERS TO PART ONE

1. Commerce clause

2. 1.
Channels

2.
Instrumentalities

3.
Substantially effects interstate commerce

3. Raich loses.  This is the actual Supreme Court case that came down this year.  “Our case law firmly establishes Congress' power to regulate purely local activities that are part of an economic "class of activities" that have a substantial effect on interstate commerce.”  “Congress can regulate purely intrastate activity that is not itself "commercial," in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity.”  “[A] primary purpose of the CSA is to control the supply and demand of controlled substances in both lawful and unlawful drug markets.”
I would give the students credit if they say that Raich wins, and support the answer with Lopez and/or Morrisson (or what they say without citing the cases by name): Congress has no power to regulate purely local matters.  10th Amendment adds support.
4. Garcia:
“[T]he Commerce Clause did not give Congress the authority to regulate the "States as States." “In other words, Congress could "not exercise [Commerce Clause] power so as to force directly upon the States its choices as to how essential decisions regarding the conduct of integral governmental functions are to be made.  But, in Garcia and its progeny, Congress may “subject the States to legislation (FLSA) that is also applicable to private parties. . . if the law is one of generally applicability.”
5. Printz/Lopez:
Fighting fires in Waco is a purely local matter that bears no relationship to interstate commerce.  Here, Congress is essentially interfering with the city’s ability to deal with a purely local issue.
6. Dormant Commerce Clause (Negative Commerce Clause)

7. Strict Scrutiny

8. Maine should lose.  “It is not necessary to look beyond the text of this statute to determine that it discriminates against interstate commerce. The Maine law expressly distinguishes between entities that serve a principally interstate clientele and those that primarily serve an intrastate market, singling out camps that serve mostly in-staters for beneficial tax treatment, and penalizing those camps that do a principally interstate business. As a practical matter, the statute encourages affected entities to limit their out-of-state clientele, and penalizes the principally nonresident customers of businesses catering to a primarily interstate market.”  "For over 150 years, our cases have rightly concluded that the imposition of a differential burden on any part of the stream of commerce--from wholesaler to retailer to consumer--is invalid, because a burden placed at any point will result in a disadvantage to the out-of-state producer."
9. Dormant (Negative) Commerce Clause.  Also accept Privileges & Immunities under Article IV.

10. The actual case ignores Dormant Commerce Clause and goes straight to Privileges and Immunities.  It seems to use a rational basis standard under P & I.    So, if the student goes with P & I, use rational basis.

I think there is a good DCC argument as well.  There, the standard is strict scrutiny since the statute facially discriminates.

11. P & I:  A statute will survive a Privileges and Immunities analysis if a State can demonstrate a "substantial" interest that is, as variously described, "reasonably to the discriminatory means employed.”  Under P & I, Bach loses because: New York's interest in monitoring gun licensees is substantial and that New York's restriction of licenses to residents and persons working primarily within the State is sufficiently related to this interest.

DCC:
Apply strict scrutiny.  Which ever way the student argues is fine if s/he chooses strict scrutiny.  It may or may not be that public safety from guns is a compelling state interest.

12. 11th Amendment
13. Illinois will probably lose in arguing that it is immune.  A state's immunity, is not absolute; "Congress may abrogate the State's Eleventh Amendment immunity when it both unequivocally intends to do so and acts pursuant to a valid grant of constitutional authority." The Supreme Court has recognized that "the Eleventh Amendment, and the principle of state sovereignty which it embodies, are necessarily limited by the enforcement provisions of § 5 of the Fourteenth Amendment."  Congress, "may subject nonconsenting States to suit in federal court when it does so pursuant to a valid exercise of its § 5 power."  The Supreme Court allows this Congressional waiver of 11th Amendment immunity in cases of historical discrimination and usually where strict scrutiny would be the standard.  Given that Nanda is claiming discrimination on race and national origin, it is likely that Congress can waive immunity.
14. Article VI of the Constitution makes the Constitution the 'supreme Law of the Land.' In 1803, Chief Justice Marshall, speaking for a unanimous Court, referring to the Constitution as 'the fundamental and paramount law of the nation,' declared in the notable case of Marbury v. Madison, that 'It is emphatically the province and duty of the judicial department to say what the law is.' This decision declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system. It follows that the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States 'any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.' Every state legislator and executive and judicial officer is solemnly committed by oath taken pursuant to Art. VI, ¶3 'to support this Constitution.' 
15. Standing

16. Michigan will prevail because the attorneys did not represent any specific indigent clients and therefore have no right to assert third party-standing.  They need to represent actual clients, not hypothetical ones.  If most of the students miss this, I would give them credit if they properly introduce the concept of third-party standing, but merely draw the wrong conclusion.

17. Ripeness

18. The court's "role is neither to issue advisory opinions nor to declare rights in hypothetical cases, but to adjudicate live cases or controversies consistent with the powers granted the judiciary in Article III of the Constitution.  there must be an actual dispute between adverse litigants and a substantial likelihood that a favorable federal court decision will have some effect.  Here, the case concerns a hypothetical, rather than an "actual," legal dispute concerning proposed contract terms that may or may not be executed in the future. The question of whether a favorable resolution will have any effect hinges on the same contingencies. Thus, the case would appear to seek nothing more than an advisory opinion.”
19. Political Question.

20. [1] a textually demonstrable constitutional commitment of the issue to a coordinate political department; or 
[2] a lack of judicially discoverable and manageable standards for resolving it; or 
[3] the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 
[4] the potentiality of embarrassment from multifarious pronouncements by various departments on one question.
I’d consider giving credit if they get a couple of them right.
21. Yes.  There is historic deference due to the Executive in the conduct of the foreign relations of the United States.  This would likely invoke at least # 1 and # 3 above.
22. Preemption

23. 1.
Express
2. Conflict

3. Field

24. Although the Court in the case actually said that the California law was not preempted, I think, given the relatively short facts here, that most well-informed students will say that the California statute is either expressly preempted or preempted due to conflict preemption.  I’d mark those answers correct.
25. Tax and Spend (or just the spending power in this case)
26. They are set forth in South Dakota v. Dole:

1. The power must be in pursuit of "the general welfare"

2. The condition must be stated unambiguously

3. Any conditions in the federal grant must be related to the particular federal interest in the program at issue

27. Dieckman will probably lose because the USDA is attempting to pursue the general welfare in preserving wetlands, the condition appears to be stated unambiguously, and the condition appears to be related to the federal goal of preserving wetlands.
28. That, as a private actor who has not engaged in “state action,” it is not liable for constitutional deprivations or violations.

29. There are several exceptions to the notion the private actors are not liable for violations of the federal constitution.  The most common are: (1) the private entity is engaged in a traditionally public function; (2) the otherwise private conduct is “entwined” with that of government; (3) the otherwise private conduct is encouraged or coerced by a government; and (4) there is joint action between the government and the private actor in regard to the complained-of conduct.
Whether the student argues for or against the imposition of the state action doctrine, I would give credit if s/he raises at least one of the exceptions and makes a cogent argument.  The actual case applied the “public function” and ”entwinement” standards to find state action.

30. Economic/substantive due process.  I would also consider accepting equal protection (disparate treatment) as a correct answer.

31. The facts are substantially similar to Williamson v. Lee Optical, a seminal substantive due process case we did in class.  Since no fundamental right is implicated, the standard is rational basis, and the government (which is entitled to substantial deference) will prevail.

32. Contracts clause.

33. This is set out in Energy Reserves Group v. Kansas Power and Light Co., a case that we covered in class:
1. Inquire whether the statute or ordinance in question in fact operates as a substantial impairment of existing contractual relationships. 

2. Inquire whether the government has a significant and legitimate public purpose justifying the statute or ordinance. 
3. Inquire whether the effect of the statute or ordinance on contracts is reasonable and appropriate given the public purpose behind the law.
34. The conclusion doesn’t matter.  I’d mark the answer correct if the student uses any of the above-referenced criteria to make a cogent argument either way.  I’d also consider it correct if the student fails to use any of the criteria, but mentions that it is extremely difficult today to prevail against a government under a Contract Clause argument.

35. Equal protection.
36. 1.
Strict Scrutiny  (I’d also accept “compelling state interest,” or the like)
2. Intermediate Scrutiny  (I’d also accept “important government interest,” or the like)

3. Rational basis (I’d also accept “deferential,” or the like)

I think the important thing is that they show they know the three rather than that they know the exact language.

37. Intermediate Scrutiny

38. The plaintiffs should win.  The burden of proof is on the MHSAA to demonstrate an important governmental interest in scheduling girl sports during off seasons.  The only governmental interests I can think of to justify this classification are administrative or fiscal in nature and, given the Supreme Court cases we considered this semester, neither rises to the level of “important.”

39.  MHSAA

40. Rational Basis
41. The Livery Companies

42. The City's conduct has not been irrational, let alone patently, wildly, totally irrational, as the cases seem to require. 
43. Strict Scrutiny

44. Lynn

45. Lynn wins under current jurisprudence.  The U.S. Supreme Court, in its affirmative action cases, has determined that maintaining a diverse student body constitutes a compelling state interest.  That is what Lynn is attempting to achieve here.

46. Rational basis
47. University of Washington wins.  This is like Washington v. Davis, in which a test that had a discriminatory effect, but which was not necessarily conceived to purposely discriminate, was viewed under the rational basis test.  The use of a standardized test, even one that has flaws, is not completely irrational.  In order to invoke a higher level of scrutiny, the plaintiffs would have to show discriminatory motivation on the part of the University of Washington, which they cannot do.

48. 1.
Physical invasion or occupation
2. Deprivation of all economically beneficial use

3. Regulatory taking.

49. The ordinance causes a deprivation of all economically beneficial use of the land.

50. The result is a categorical (per se) taking.  The City will have to pay just compensation.
