Preemption

Introduction

Preemption is yet another concept that deals with the federal-state power balance. It recognizes that the Supremacy Clause of Article VI proclaims that the federal Constitution, laws and treaties of the United States are the supreme law of the land, and state judges must promise to uphold that hierarchy.

For a time, it looked as though the Supreme Court was going to promote its anti-federalist approach by holding that even expansive federal legislation did not preempt state common law causes of action for injuries caused by products manufactured in highly federally regulated industries. As you will see, that trend is no longer so apparent.

On its face, preemption ought to be a fairly easy concept to understand—if Congress or the Constitution says one thing, states cannot say otherwise. In practice, the doctrine is not so easily construed. 

Lest you think that this is another one of those “irrelevant to my practice” constitutional doctrines, the Supreme Court decided no fewer than 3 preemption cases last term. Many of the plaintiffs in those cases were just everyday people who got caught in a tug-of-war between state and federal regulators. Any of them could have been your client.

As you read the following cases and case summaries, keep in mind these questions:

1. What is the state provision, regulation or statute which might be preempted? What is its precise language? What is the purpose of the provision, regulation or statute?

2. What is the federal provision, regulation or statute? What is its precise language? Does the statute contain a preemption clause? What is the purpose of the provision, regulation or statute?

3. Do the two conflict, so that they cannot be complied with simultaneously in all circumstances?

4. Does the state law frustrate the purpose of the federal law if there is no conflict of operation.

5. Has Congress evinced an intent to “occupy the field,” that is, to be the sole regulator in this area, even if there is no conflict of operation, and no frustration of purpose?  

As you read the following cases and case summaries, consider these excerpts from Caleb Nelson, Preemption, 86 Va. L. Rev. 225 (March, 2000):

“Before Cipollone, the Court did not regularly apply its presumption against preemption to express preemption clauses. See Cipollone, 505 U.S. at 544- 46 (Scalia, J., concurring in the judgment in part and dissenting in part) (decrying the Court's application of the presumption as "unprecedented"). Indeed, only five days before it issued its opinion in Cipollone, the Court specifically refused to construe an express preemption clause narrowly, using logic that seems equally applicable to Cipollone. See Wisconsin Dep't of Revenue v. William Wrigley, Jr., Co., 505 U.S. 214, 224 (1992) ("[W] e reject the proposition put forward by Wisconsin and its amici that we must construe §381 narrowly.... Because §381 unquestionably does limit the power of States to tax companies whose only in-state activity is 'the solicitation of orders,' our task is simply to ascertain the fair meaning of that term.").”

"Express" preemption occurs when a federal statute includes a preemption clause explicitly withdrawing specified powers from the states. Judges confronted with such a clause face a two-fold task: They must decide what the clause means, and they must decide whether the Constitution permits Congress to bar the states from exercising the powers in question. The Court has indicated that in discharging the first part of this task, judges should apply some version of a presumption against preemption; the Court favors "a narrow reading" of express preemption clauses, at least when the states' traditional powers to legislate for the general health, safety, and welfare are at stake. Still, "[i]t is well established that within constitutional limits Congress may pre-empt state authority by so stating in express terms."Even in the absence of an express preemption clause, the Court sometimes is willing to conclude that a federal statute wholly occupies a particular field and withdraws state lawmaking power over that field. The Court has indicated that a federal regulatory scheme may be "so pervasive" as to imply "that Congress left no room for the States to supplement it." Likewise, the "federal interest" in the field that a federal statute addresses may be "so dominant" that federal law "will be assumed to preclude enforcement of state laws on the same subject." In essence, judges who infer such "field" preemption are reading an implicit preemption clause into the federal statute; as with express preemption clauses, they must determine the scope of the clause and whether Congress has power to enact it.

The Court has grown increasingly hesitant to read implicit field-preemption clauses into federal statutes.  So-called "conflict" preemption, on the other hand, is ubiquitous. Everyone agrees that even if a federal statute contains no express preemption clause, and even if it does not impliedly occupy a particular field, it preempts state law with which it "actually conflicts." According to the Court, such a conflict exists if either (1) compliance with both the state and federal law is "a physical impossibility" or (2) state law "stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress." While the first part of this test is vanishingly narrow, the second part can be broad: So-called "obstacle preemption" potentially covers not only cases in which state and federal law contradict each other, but also all other cases in which courts think that the effects of state law will hinder accomplishment of the purposes behind federal law.

In recent years, conservative advocates of federalism and liberal advocates of government regulation have joined in arguing that the current tests for preemption risk displacing too much state law. This alliance is not as odd as it might seem, because the politics of preemption are complicated. Advocates of "states' rights" have obvious reasons to oppose preemption: They dislike many federal statutes to begin with, and they want those statutes to leave states with as much policymaking authority as possible. But even people who favor federal regulatory statutes often want those very statutes to have narrow preemptive effects, so that states remain free to supplement the federal statutes with regulations of their own.

For those who think that the Court's current jurisprudence risks preempting too much state law, the most common prescription for reform is to strengthen the presumption against preemption that the Court already purports to apply. In the area of "express" preemption, commentators have proposed adopting either a general clear-statement rule or more targeted clear-statement rules designed to preserve the types of state law they favor. The same ideas govern "field" preemption: If even express preemption clauses should be read narrowly, then courts surely should hesitate before reading federal statutes to occupy an entire field by implication. As for "conflict" preemption, some of the same commentators have proposed finding a conflict between state and federal law only if it is physically impossible to comply with both--a proposal that would dramatically reduce the preemptive scope of federal statutes. Others propose more modest shifts in the same direction. [Footnotes omitted]. 

Case Summaries - Common Law Causes of Action in Heavily Regulated Fields  

Cipollone v. Liggett Group, Inc TA \l "Cipollone v. Liggett Group, Inc" \s "Cipollone v. Liggett Group, Inc" \c 1    

In Cipollone v. Liggett Group, Inc., 505 U.S. 504 (1992), the Court construed the preemption provisions of Public Health Cigarette Smoking Act to permit fraudulent misrepresentation and breach of warranty claims brought by the family of a deceased cigarette-smoker against the tobacco manufacturer. Express warranty claims were not preempted in so far as they were based on allegations respondents concealed material facts which state-law imposed duty to disclose through channels of communication other than advertising or promotion, and because such claims were not "'based on smoking and health' but rather on a more general obligation--the duty not to deceive" and a breach of warranty is essentially a contract action based not on a state imposed obligation, but upon a duty created by two private persons.  On the other hand, it dismissed as preempted by the federal law, the failure to warn claim . insofar as claims under either failure-to-warn theory require a showing that respondents' post-1969 advertising or promotions should have included additional, or more clearly stated, warnings, those claims are pre-empted negligent advertisement claim 

Two preemption provisions were relevant:

The 1964 Act contained the following:

 "(a) No statement relating to smoking and health, other than the statement required by section 4 of this Act, shall be required on any cigarette package.

"(b) No statement relating to smoking and health shall be required in the advertising of any cigarettes the packages of which are labeled in conformity with the provisions of this Act."

The 1969 Act, amending the 1964 Act, stated:

"(b) No requirement or prohibition based on smoking and health shall be imposed under State law with respect to the advertising or promotion of any cigarettes the packages of which are labeled in conformity with the provisions of this Act."

The Court said: 

In our opinion, the pre-emptive scope of the 1965 Act and the 1969 Act is governed entirely by the express language in § 5 of each Act.... Thus, on their face, these provisions merely prohibited state and federal rulemaking bodies from mandating particular cautionary statements on cigarette labels (§ 5(a)) or in cigarette advertisements (§ 5(b)).

Beyond the precise words of these provisions, this reading is appropriate for several reasons.  First, as discussed above, we must construe these provisions in light of the presumption against the pre-emption of state police power regulations.  This presumption reinforces the appropriateness of a narrow reading of § 5.  Second, the warning required in § 4 does not by its own effect foreclose additional obligations imposed under state law.  That Congress requires a particular warning label does not automatically pre-empt a regulatory field.  Third, there is no general, inherent conflict between federal pre-emption of state warning requirements and the continued vitality of state common-law damages actions.  For example, in the Comprehensive Smokeless Tobacco Health Education Act of 1986, Congress expressly pre-empted state or local imposition of a "statement relating to the use of smokeless tobacco products and health" but, at the same time, preserved state-law damages actions based on those products.  All of these considerations indicate that § 5 is best read as having superseded only positive enactments by legislatures or administrative agencies that mandate particular warning labels. 

With respect to the 1969 Amendments the Court said:

  The phrase "[n]o requirement or prohibition" sweeps broadly and suggests no distinction between positive enactments and common law;  to the contrary, those words easily encompass obligations that take the form of common-law rules.  As we noted in another context, "[state] regulation can be as effectively exerted through an award of damages as through some form of preventive relief.  The obligation to pay compensation can be, indeed is designed to be, a potent method of governing conduct and controlling policy."

The Court rejected  Petitioner's argument that common law causes of action were not intended to be preempted because they were not  "imposed under State law."

“ This argument fails as well.  At least since Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938), we have recognized the phrase "state law" to include common law as well as statutes and regulations.”

Medtronic v. Lohr TA \l "Medtronic v. Lohr" \s "Medtronic v. Lohr" \c 1 
The next case to address this issue was Medtronic v. Lohr,116 S.Ct. 2240 which considered whether Medical Device Amendments of 1976 pre-empts a state common-law negligence action against the manufacturer of an allegedly defective medical device. The Plaintiff,  Lora Lohr, was injured when her pacemaker failed, and sued under Florida common law to recover damages from Medtronic, Inc., the manufacturer of the device. Medtronic defended on the grounds that the statute,  precluded the state suit. Specifically, it cited the section which provided for an extensive "premarket approval," or "PMA" process which a product must undergo before it may be introduced to the market Under the “PMA,” the manufacturer must provide the FDA with a "reasonable assurance" that the device is both safe and effective.   Despite its relatively innocuous phrasing, the process of establishing this "reasonable assurance,"... is a rigorous one.   Manufacturers must submit detailed information regarding the safety and efficacy of their devices, which the FDA then reviews, spending an average of 1,200 hours on each submission. However, under the statute, exceptions are made for products manufactured before 1976 and ones “substantially equivalent” to those predating 1976 to avoid the PMA process, or to undergo an abbreviated  process, know as “accelerated.” Mrs. Lohr’s pacemaker included a lead designed by Medtronic in 1982, but as to which only an “accelerated PMA” was conducted because it was substantially similar to a pre-1976 model. 

Mrs. Lohr had to undergo emergency surgery when, according to her doctor, the lead failed, causing cardiac blockage. She and her husband filed suit in Florida state court.

 “Their complaint contained both a negligence count and a strict liability count.  The negligence count alleged a breach of Medtronic's ‘duty to use reasonable care in the design, manufacture, assembly, and sale of the subject pacemaker’ in several respects, including the use of defective materials in the lead and a failure to warn or properly instruct the plaintiff or her physicians of the tendency of the pacemaker to fail, despite knowledge of other earlier failures.  Complaint ¶ 5.  The strict liability count alleged that the device was in a defective condition and unreasonably dangerous to foreseeable users at the time of its sale.  Id., ¶ 11.  ( A third count alleging breach of warranty was dismissed for failure to state a claim under Florida law.)”

 Medtronic removed the case to Federal District Court, where it filed a motion for summary judgment arguing that both the negligence and strict liability claims were pre-empted by 21 U.S.C. § 360k(a).  That section, which is at the core of the dispute between the parties in this case, provides:

"§ 360k. State and local requirements respecting devices

"(a) General rule

"Except as provided in subsection (b) of this section, no State or political subdivision of a State may establish or continue in effect with respect to a device intended for human use any requirement--

"(1) which is different from, or in addition to, any requirement applicable under this chapter to the device, and

"(2) which relates to the safety or effectiveness of the device or to any other matter included in a requirement applicable to the device under this chapter."

As it did in Cipollone, the Court (this time a plurality)  started with the text of the statute as well as certain time-honored axioms .

First, because the States are independent sovereigns in our federal system, we have long presumed that Congress does not cavalierly pre-empt state-law causes of action.

Second, our analysis of the scope of the statute's pre-emption is guided by our oft-repeated comment, initially made in [Retail Clerks v. Schermerhorn], that "[t]he purpose of Congress is the ultimate touchstone" in every pre-emption case.

Applying these two concepts, a majority  found that Mrs. Lohr’s claims were not preempted by federal law.

Medtronic suggests that any common-law cause of action is a "requirement" which alters incentives and imposes duties "different from, or in addition to" the generic federal standards that the FDA has promulgated in response to mandates under the MDA. In essence, the company argues that the plain language of the statute pre-empts any and all common-law claims brought by an injured plaintiff against a manufacturer of medical devices.

 


Medtronic's argument is not only unpersuasive, it is implausible.  Under Medtronic's view of the statute, Congress effectively precluded state courts from affording state consumers any protection from injuries resulting from a defective medical device.  Moreover, because there is no explicit private cause of action against manufacturers contained in the MDA, and no suggestion that the Act created an implied private right of action, Congress would have barred most, if not all, relief for persons injured by defective medical devices.  Medtronic's construction of § 360k would therefore have the perverse effect of granting complete immunity from design defect liability to an entire industry that, in the judgment of Congress, needed more stringent regulation in order "to provide for the safety and effectiveness of medical devices intended for human use..."  It is, to say the least, "difficult to believe that Congress would, without comment, remove all means of judicial recourse for those injured by illegal conduct," [Silkwood v. Kerr- McGee Corp.] , and it would take language much plainer than the text of § 360k to convince us that Congress intended that result.

The substantial equivalency argument did not carry the day for Medtronic. Nothing in that provision was intended to shield a manufacturer from common law products liability claims, the Court said, expressly approving the Court of Appeals’ statement that the process did not directly address consumer safety. 

In the end the Court held that none of the Lohrs’ common law claims were preempted, saying that

Nothing in § 360k denies Florida the right to provide a traditional damages remedy for violations of common-law duties when those duties parallel federal requirements.  Even if it may be necessary as a matter of Florida law to prove that those violations were the result of negligent conduct, or that they created an unreasonable hazard for users of the product, such additional elements of the state-law cause of action would make the state requirements narrower, not broader, than the federal requirement.  While such a narrower requirement might be "different from" the federal rules in a literal sense, such a difference would surely provide a strange reason for finding pre- emption of a state rule insofar as it duplicates the federal rule.  The presence of a damages remedy does not amount to the additional or different "requirement" that is necessary under the statute;  rather, it merely provides another reason for manufacturers to comply with identical existing "requirements" under federal law.

Norfolk Southern Railway v. Shanklin TA \l "Norfolk Southern Railway v. Shanklin," \s "Norfolk Southern Railway v. Shanklin," \c 1 
120 S.Ct. 1467, 146 L.Ed.2d 374 (2000):

After her husband was killed in a crossing accident, respondent brought suit against petitioner, the operator of the train involved in the collision.   Respondent claimed that the warning signs posted at the crossing, which had been installed using federal funds, were insufficient to warn motorists of the danger posed by passing trains.  The specific issue we must decide is whether the Federal Railroad Safety Act of 1970.... in conjunction with the Federal Highway Administration's regulation addressing the adequacy of warning devices installed with federal funds, pre-empts state tort actions such as respondent's.   We hold that it does.

***

 The FRSA also contains an express pre-emption provision, which states:

"Laws, regulations, and orders related to railroad safety shall be nationally uniform to the extent practicable.   A State may  adopt or continue in force a law, regulation, or order related to railroad safety until the Secretary of Transportation prescribes  a regulation or issues an order covering the subject matter of the State requirement...." 

***

[The FRSA] created the Federal Railway-Highway Crossings Program (Crossings Program).... That program makes funds available to States for the "cost of construction of projects for the elimination of hazards of railway-highway crossings." To participate in the Crossings Program, all States must "conduct and systematically maintain a survey of all highways to identify those railroad crossings which may require separation, relocation, or protective devices, and establish and implement a schedule of projects for this purpose...."  That schedule must, "[a]t a minimum, ... provide signs for all railway-highway crossings."  The Secretary, through the Federal Highway Administration (FHWA), has promulgated several regulations implementing the Crossings Program ... Thus, at crossings where any of the conditions listed in (b)(3) exist, adequate warning devices, if installed using federal funds, are automatic gates and flashing lights.   And where the (b)(3) conditions are not present, the decision of what devices to install is subject to FHWA approval. 

***

The Tennessee Department of Transportation (TDOT) had installed the signs in 1987 with federal funds received under the Crossings Program. The state’s request contained information about each crossing covered by the project, including the presence or absence of several of the factors listed in the applicable statutory section.  The FHWA approved the project. and federal funds accounted for 99% of the cost of installing the signs at the crossings. The signs at the  crossing were installed and fully compliant with the federal standards for such devices at the time of the accident.  

We previously addressed the pre-emptive effect of the FHWA's regulations implementing the Crossings Program in [CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664, 113 S.Ct. 1732, 123 L.Ed.2d 387 (1993)].   In that case, we explained that the language of the FRSA's pre-emption provision dictates that, to pre-empt state law, the federal regulation must "cover" the same subject matter, and not merely " 'touch upon' or 'relate to' that subject matter." Thus, "pre-emption will lie only if the federal regulations substantially subsume the subject matter of the relevant state law." ...    We held that ss 646.214(b)(3) and (4) were not applicable because the warning devices for which federal funds had been obtained were never actually installed at the crossing where the accident occurred....  Nonetheless, we made clear that, when they do apply, ss 646.214(b)(3) and (4) "cover the subject matter of state law which, like the tort law on which respondent relies, seeks to impose an independent duty on a railroad to identify and/or repair dangerous crossings."...  As a result, once the FHWA has funded the crossing improvement and the warning devices are actually installed and operating, the regulation "displace[s] state and private decisionmaking authority by establishing a federal-law requirement that certain protective devices be installed or federal approval obtained...."

Question

It is unusual, indeed contrary to case law, for the Court to refuse to adopt the enforcing agency’s  construction of a statute. Why did the Court do just that in this case? Was the decision in Shanklin justified? Should infusion of federal funds make a difference?

Express Preemption

Lorillard v. Reilly (In text) TA \l "Lorillard v. Reilly" \s "Lorillard v. Reilly" \c 1 
121 S. Ct. 2404

Conflict Preemption

See Gonzales v. Raich, (in your supplement section on Commerce clause) 

Implied Preemption

Geier v. American Honda TA \l "Geier v. American Honda" \s "Geier v. American Honda" \c 1 
120 S.Ct. 1913

Supreme Court of the United States

Alexis GEIER, et al., Petitioners,

 v.

AMERICAN HONDA MOTOR COMPANY, INC., et al.

No. 98-1811.

Argued Dec. 7, 1999.

Decided May 22, 2000.

 Justice BREYER delivered the opinion of the Court.

 This case focuses on the 1984 version of a Federal Motor Vehicle Safety Standard promulgated by the Department of Transportation under the authority of the National Traffic and Motor Vehicle Safety Act of 1966...The standard, FMVSS 208, required auto manufacturers to equip some but not all of their 1987 vehicles with passive restraints.   We ask whether the Act pre-empts a state common-law tort action in which the plaintiff claims that the defendant auto manufacturer, who was in compliance with the standard, should nonetheless have equipped a 1987 automobile with airbags.   We conclude that the Act, taken together with FMVSS 208, pre-empts the lawsuit.

I

 In 1992, petitioner Alexis Geier, driving a 1987 Honda Accord, collided with a tree and was seriously injured.   The car was equipped with manual shoulder and lap belts which Geier had buckled up at the time.   The car was not equipped with airbags or other passive restraint devices.

 Geier and her parents, also petitioners, sued the car's manufacturer, American Honda Motor Company, Inc., and its affiliates (hereinafter American Honda), under District of Columbia tort law.   They claimed, among other things, that American Honda had designed its car negligently and defectively because it lacked a driver's side airbag.... The District Court dismissed the lawsuit.   The court noted that FMVSS 208 gave car manufacturers a choice as to whether to install airbags.   And the court 

concluded that petitioners' lawsuit, because it sought to establish a different safety standard--i.e., an airbag requirement--was expressly pre-empted by a provision of the Act which pre-empts "any safety standard" that is not identical to a federal safety standard applicable to the same aspect of performance.... (We, like the courts below and the parties, refer to the pre-1994 version of the statute throughout the opinion;  it has been recodified at 49 U.S.C. s 30101 et seq.).


The Court of Appeals agreed with the District Court's conclusion but on somewhat different reasoning.   It had doubts, given the existence of the Act's "saving" clause, 15 U.S.C. s 1397(k) (1988 ed.), that petitioners' lawsuit involved the potential creation of the kind of "safety standard" to which the Safety Act's express pre-emption provision refers.   But it declined to resolve that question because it found that petitioners' state-law tort claims posed an obstacle to the accomplishment of FMVSS 208's objectives.   For that reason, it found that those claims conflicted with FMVSS 208, and that, under ordinary pre-emption principles, the Act consequently pre-empted the lawsuit.   The Court of Appeals thus affirmed the District Court's dismissal.... Several state courts have held to the contrary, namely, that neither the Act's express pre-emption nor FMVSS 208 pre-empts a "no airbag" tort suit.   [Cites omitted].  All of the Federal Circuit Courts that have considered the question, however, have found pre-emption.   One rested its conclusion on the Act's express pre-emption provision.      [Cites omitted]   Others, such as the Court of Appeals below, have instead found pre-emption under ordinary pre-emption principles by virtue of the conflict such suits pose to FMVSS 208's objectives, and thus to the Act itself. [Cites omitted] .  We granted certiorari to resolve these differences.   We now hold that this kind of "no airbag" lawsuit conflicts with the objectives of FMVSS 208, a standard authorized by the Act, and is therefore pre-empted by the Act.


In reaching our conclusion, we consider three subsidiary questions.  First, does the Act's express pre-emption provision pre-empt this lawsuit?   We think not.   Second, do ordinary pre-emption principles nonetheless apply?   We hold that they do. Third, does this lawsuit actually conflict with FMVSS 208, hence with the Act itself?   We hold that it does.

II


We first ask whether the Safety Act's express pre-emption provision pre-empts this tort action.   The provision reads as follows:

 "Whenever a Federal motor vehicle safety standard established under this subchapter is in effect, no State or political  subdivision of a State shall have any authority either to establish, or to continue in effect, with respect to any motor vehicle  or item of motor vehicle equipment[,] any safety standard applicable to the same aspect of performance of such vehicle or item of  equipment which is not identical to the Federal standard.".


 American Honda points out that a majority of this Court has said that a somewhat similar statutory provision in a different federal statute--a provision that uses the word "requirements"--may well expressly pre-empt similar tort actions.   [Medtronic, Inc. v. Lohr].  Petitioners reply that this statute speaks of pre-empting a state-law "safety standard," not a "requirement," and that a tort action does not involve a safety standard.   Hence, they conclude, the express pre-emption provision does not apply.


We need not determine the precise significance of the use of the word  "standard," rather than "requirement," however, for the Act contains another provision, which resolves the disagreement.   That provision, a "saving" clause, says that "[c]ompliance with" a federal safety standard "does not exempt any person from any liability under common law." The saving clause assumes that there are some significant number of common-law liability cases to save.   And a reading of the express pre-emption provision that excludes common-law tort actions gives actual meaning to the saving clause's literal language, while leaving adequate room for state tort law to operate--for example, where federal law creates only a floor, i.e., a minimum safety standard....   See Brief for  Amicus (explaining that common-law claim that a vehicle is defectively designed because it lacks antilock brakes would not be pre-empted regulation establishing minimum requirements for brake performance).


Without the saving clause, a broad reading of the express pre-emption provision arguably might pre-empt those actions, for, as we have just mentioned, it is possible to read the pre-emption provision, standing alone, as applying to standards imposed in common-law tort actions, as well as standards contained in state legislation or regulations. And if so, it would pre-empt all nonidentical state standards established in tort actions covering the same aspect of performance as an applicable federal standard, even if the federal standard merely established a minimum standard. On that broad reading of the pre-emption clause little, if any, potential "liability at common law" would remain.   And few, if any, state tort actions would remain for the saving clause to save.   We have found no convincing indication that Congress wanted to pre-empt, not only state statutes and regulations, but also common-law tort actions, in such circumstances.   Hence the broad reading cannot be correct.   The language of the pre-emption provision permits a narrow reading that excludes common-law actions.   Given the presence of the saving clause, we conclude that the pre-emption clause must be so read.

III


We have just said that the saving clause at least removes tort actions from the scope of the express pre-emption clause.   Does it do more?  In particular, does it foreclose or limit the operation of ordinary pre- emption principles insofar as those principles instruct us to read statutes as pre-empting state laws (including common-law rules) that "actually conflict" with the statute or federal standards promulgated thereunder? [Cite omitted]. ...[T]he pre-emption provision, by itself, does not foreclose (through negative implication) "any possibility of implied [conflict] pre-emption..." [(discussing Cipollone]. But they argue that the saving clause has that very effect.


We recognize that, when this Court previously considered the pre-emptive effect of the statute's language, it appeared to leave open the question of how, or the extent to which, the saving clause saves state-law tort actions that conflict with federal regulations promulgated under the Act. [Freightliner declined  to address whether the saving clause prevents a manufacturer from "us[ing] a federal safety standard to immunize itself from state common-law liability"]. 

  We now conclude that the saving clause (like the express pre-emption provision) does not bar the ordinary working of conflict pre-emption principles.


Nothing in the language of the saving clause suggests an intent to save state-law tort actions that conflict with federal regulations.   The words "[c]ompliance" and "does not exempt...," sound as if they simply bar a special kind of defense, namely, a defense that compliance with a federal standard automatically exempts a defendant from state 

law, whether the Federal Government meant that standard to be an absolute requirement or only a minimum one.   [Restatement (Third) of Torts: Products Liability s 4(b), Comment e (1997) (distinguishing between state-law compliance defense and a federal claim of pre-emption)].   It is difficult to understand why Congress would have insisted on a compliance-with-federal- regulation precondition to the provision's applicability had it wished the Act to "save" all state-law tort actions, regardless of their potential threat to the objectives of federal safety standards promulgated under that Act. Nor does our interpretation conflict with the purpose of the saving provision, say by rendering it ineffectual.


As we have previously explained, the saving provision still makes clear that the express pre-emption provision does not of its own force pre-empt common-law tort actions.  And it thereby preserves those actions that seek to establish greater safety than the minimum safety achieved by a federal regulation intended to provide a floor.... 


Moreover, this Court has repeatedly "decline[d] to give broad effect to saving clauses where doing so would upset the careful regulatory scheme established by federal law."  [Cites omitted]. We find this concern applicable in the present case.   And we conclude that the saving clause foresees--it does not foreclose--the possibility that a federal safety standard will pre-empt a state common-law tort action with which it conflicts....   


Neither do we believe that the pre-emption provision, the saving provision, or both together, create some kind of "special burden" beyond that inherent in ordinary pre-emption principles--which "special burden" would specially disfavor pre-emption here....  

The two provisions, read together, reflect a neutral policy, not a specially favorable or unfavorable policy, towards the application of ordinary conflict pre-emption principles.   On the one hand, the pre-emption provision itself reflects a desire to subject the industry to a single, uniform set of federal safety standards.   Its pre-emption of all state standards, even those that might stand in harmony with federal law, suggests an intent to avoid the conflict, uncertainty, cost, and occasional risk to safety itself that too many different safety-standard cooks might otherwise create.   See H.R.Rep. No. 1776, 89th Cong., 2d Sess., 17 (1966) ("Basically, this preemption subsection is intended to result in uniformity of standards so that the public as well as industry will be guided by one set of criteria rather than by a multiplicity of diverse standards").  This policy by itself favors pre-emption of state tort suits, for the rules of law that judges and juries create or apply in such suits may themselves similarly create uncertainty and even conflict, say, when different juries in different States reach different decisions on similar facts.


On the other hand, the saving clause reflects a congressional determination that occasional nonuniformity is a small price to pay for a system in which juries not only create, but also enforce, safety standards, while simultaneously providing necessary compensation to victims.   That policy by itself disfavors pre-emption, at least some of the time.   But we can find nothing in any natural reading of the two provisions that would favor one set of policies over the other where a jury-imposed safety standard actually conflicts with a federal safety standard.  Why, in any event, would Congress not have wanted ordinary pre-emption principles to apply where an actual conflict with a federal objective is at stake?   Some such principle is needed.   In its absence, state law could impose legal duties that would conflict directly with federal regulatory mandates, say, by premising liability upon the presence of the very windshield retention requirements that federal law requires....   Insofar as petitioners' argument would permit common-law actions that "actually conflict" with federal regulations, it would take from those who would enforce a federal law the very ability to achieve the law's congressionally mandated objectives that the Constitution, through the operation of ordinary pre-emption principles, seeks to protect.   To the extent that such an interpretation of the saving provision reads into a particular federal law toleration of a conflict that those principles would otherwise forbid, it permits that law to defeat its own objectives, or potentially, as the Court has put it before, to " 'destroy itself.' " {Cites omitted]. We do not claim that Congress lacks the constitutional power to write a statute that mandates such a complex type of state/federal relationship. But there is no reason to believe Congress has done so here.


The dissent, as we have said, contends nonetheless that the express pre- emption and saving provisions here, taken together, create a "special burden," which a court must impose "on a party" who claims conflict pre-emption under those principles....  But nothing in the Safety Act's language refers to any "special burden."   Nor can one find the basis for a "special burden" in this Court's precedents.   


It is true that, [in Freightliner] the Court said, in the context of interpreting the Safety Act, that "[a ]t best " there is an "inference that an express pre-emption clause forecloses implied pre-emption...."   But the Court made this statement in the course of rejecting the more absolute argument that the presence of the express pre-emption provision entirely foreclosed the possibility of conflict pre-emption....  The statement, headed with the qualifier "[a]t best," and made in a case where, without any need for inferences or "special burdens," state law obviously would survive..., simply preserves a legal possibility.   This Court did not hold that the Safety Act does create a "special burden," or still less that such a burden necessarily arises from the limits of an express pre-emption provision.   And considerations of language, purpose, and administrative workability, together with the principles underlying this Court's pre-emption doctrine discussed above, make clear that the express pre-emption provision imposes no unusual, "special burden" against pre-emption.   For similar reasons, we do not see the basis for interpreting the saving clause to impose any such burden.

 A "special burden" would also promise practical difficulty by further complicating well-established pre-emption principles that already are difficult to apply....  This Court, when describing conflict pre-emption, has spoken of pre-empting state law that "under the circumstances of th[e] particular case ... stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress"--whether that "obstacle" goes by the name of "conflicting;  contrary to;  ... repugnance;  difference;  irreconcilability;  inconsistency; violation;  curtailment;  ... interference," or the like. [Cites omitted]. The Court has not previously driven a legal wedge--only a terminological one-- between "conflicts" that prevent or frustrate the accomplishment of a federal objective and "conflicts" that make it "impossible" for private parties to comply with both state and federal law.   Rather, it has said that both forms of conflicting state law are "nullified" by the Supremacy Clause, [cites omitted], and it has assumed that Congress would not want either kind of conflict.   The Court has thus refused to read general "saving" provisions to tolerate actual conflict both in cases involving impossibility [cite omitted], [and]  frustration-of-purpose" cases [cites omitted].   We see no grounds, then, for attempting to distinguish among types of federal-state conflict for purposes of analyzing whether such a conflict warrants pre-emption in a particular case.   That kind of analysis, moreover, would engender legal uncertainty with its inevitable systemwide costs (e.g., conflicts, delay, and expense) as courts tried sensibly to distinguish among varieties of "conflict" (which often shade, one into the other) when applying this complicated rule to the many federal statutes  that contain some form of an express pre-emption provision, a saving provision, or as here, both.   Nothing in the statute suggests Congress wanted to complicate ordinary experience-proved principles of conflict pre- emption with an added, "special burden."   Indeed, the dissent's willingness to impose a "special burden" here stems ultimately from its view that "frustration-of-purpos[e]" conflict pre-emption is a freewheeling, "inadequately considered" doctrine that might well be "eliminate[d]...." In a word, ordinary pre-emption principles, grounded in longstanding precedent..., apply.   We would not further complicate the law with complex new doctrine.

IV


The basic question, then, is whether a common-law "no airbag" action like the one before us actually conflicts with FMVSS 208. 

  We hold that it does.

 In petitioners' and the dissent's view, FMVSS 208 sets a minimum airbag standard.   As far as FMVSS 208 is concerned, the more airbags, and the sooner, the better.   But that was not the Secretary's view.   DOT's comments, which accompanied the promulgation of FMVSS 208, make clear that the standard deliberately provided the manufacturer with a range of choices among different passive restraint devices.   Those choices would bring about a mix of different devices introduced gradually over time;  and FMVSS 208 would thereby lower costs, overcome technical safety problems, encourage technological development, and win widespread consumer acceptance--all of which would promote FMVSS 208's safety objectives....

A

 [Ct. Discusses the history of FMVSS 208] 

B

 Read in light of this history, DOT's own contemporaneous explanation of FMVSS 208 makes clear that the 1984 version of FMVSS 208 reflected the following significant considerations.   First, buckled up seatbelts are a vital ingredient of automobile safety....    Second, despite the enormous and unnecessary risks that a passenger runs by not buckling up manual lap and shoulder belts, more than 80% of front seat passengers would leave their manual seatbelts unbuckled....    Third, airbags could make up for the dangers caused by unbuckled manual belts, but they could not make up for them entirely.... Fourth, passive restraint systems had their own disadvantages, for example, the dangers associated with, intrusiveness of, and corresponding public dislike for, nondetachable automatic belts....    Fifth, airbags brought with them their own special risks to safety, such as the risk of danger to out-of-position occupants (usually children) in small cars.... Sixth, airbags were expected to be significantly more expensive than other passive restraint devices, raising the average cost of a vehicle price $320 for full frontal airbags over the cost of a car with manual lap and shoulder seatbelts (and potentially much more if production volumes were low)....    And the agency worried that the high replacement cost--estimated to be $800--could lead car owners to refuse to replace them after deployment....  Seventh, the public, for reasons of cost, fear, or physical intrusiveness, might resist installation or use of any of the then-available passive restraint devices...,--a particular concern with respect to airbags.... FMVSS 208 reflected these considerations in several ways.   Most importantly, that standard deliberately sought variety--a mix of several different passive restraint systems.   It did so by setting a performance requirement for passive restraint devices and allowing manufacturers to choose among different passive restraint mechanisms, such as airbags, automatic belts, or other passive restraint technologies to satisfy that requirement....  And DOT explained why FMVSS 208 sought the mix of devices that it expected its performance standard to produce....   DOT wrote that it had rejected a proposed FMVSS 208 "all airbag" standard because of safety concerns (perceived or real) associated with airbags, which concerns threatened a "backlash" more easily overcome "if airbags" were "not the only way of complying...."   It added that a mix of devices would help develop data on comparative effectiveness, would allow the industry time to overcome the safety problems and the high production costs associated with airbags, and would facilitate the development of alternative, cheaper, and safer passive restraint systems....   And it would thereby build public confidence...  necessary to avoid another interlock-type fiasco.

 The 1984 FMVSS 208 standard also deliberately sought a gradual phase-in of passive restraints....  But why should DOT have bothered to impose an airbag ceiling when the practical threat to the mix it desired arose from the likelihood that manufacturers would install, not too many airbags too quickly, but too few or none at all?   After all, only a few years earlier, Secretary Dole's predecessor had discovered that manufacturers intended to meet  the then-current passive restraint requirement almost entirely (more than 99%) through the installation of more affordable automatic belt systems....  The extra credit, as DOT explained, was designed to "encourage manufacturers to equip at least some of their cars with airbags."


The credit provision reinforces the point that FMVSS 208 sought a gradually developing mix of passive restraint devices;  it does not show the contrary.

 Finally FMVSS 208's passive restraint requirement was conditional.  DOT believed that ordinary manual lap and shoulder belts would produce about the same amount of safety as passive restraints, and at significantly lower costs-- if only auto occupants would buckle up.... Thus, FMVSS 208 provided for rescission of its passive restraint requirement if, by September 1, 1989, two-thirds of the States had laws in place that, like those of many other nations, required autooccupants to buckle up
In sum, as DOT now tells us through the Solicitor General, the 1984 version of FMVSS 208 "embodies the Secretary's policy judgment that safety would best be promoted if manufacturers installed alternative protection systems in their fleets rather than one particular system in every car...."  Petitioners' tort suit claims that the manufacturers of the 1987 Honda Accord "had a duty to design, manufacture, distribute and sell a motor vehicle with an effective and safe passive restraint system, including, but not limited to, airbags...."   In effect, petitioners' tort action depends upon its claim that manufacturers had a duty to install an airbag when they manufactured the 1987 Honda Accord. Such a state law--i.e., a rule of state tort law imposing such a duty--by its terms would have required manufacturers of all similar cars to install airbags rather than other passive restraint systems, such as automatic belts or passive interiors.   It thereby would have presented an obstacle to the variety and mix of devices that the federal regulation sought.   It would have required all manufacturers to have installed airbags in respect to the entire District-of- Columbia-related portion of their 1987 new car fleet, even though FMVSS 208 at that time required only that 10% of a manufacturer's nationwide fleet be equipped with any passive restraint device at all.   It thereby also would have stood as an obstacle to the gradual passive restraint phase-in that the federal regulation deliberately imposed.   In addition, it could have made less likely the adoption of a state mandatory buckle-up law.   Because the rule of law for which petitioners contend would have stood "as an obstacle to the accomplishment and execution of" the important means-related federal objectives that we have just discussed, it is pre-empted. [Cites omitted].  Petitioners ask this Court to calculate the precise size of the  "obstacle," with the aim of minimizing it, by considering the risk of tort liability and a successful tort action's incentive-related or timing-related compliance effects....     But this Court's pre-emption cases do not ordinarily turn on such compliance-related considerations as whether a private party in practice would ignore state legal obligations--paying, say, a fine instead--or how likely it is that state law actually would be enforced.   Rather, this Court's pre-emption cases ordinarily assume compliance with the state law duty in question.   The Court has on occasion suggested that tort law may be somewhat different, and that related considerations--for example, the ability to pay damages instead of modifying one's behavior--may be relevant for pre- emption purposes. [Cite omitted].  In other cases, the Court has found tort law to conflict with federal law without engaging in that kind of an analysis.   We need not try to resolve these differences here, however, for the incentive or compliance considerations upon which the dissent relies cannot, by themselves, change the legal result.   Some of those considerations rest on speculation...  some rest in critical part upon the dissenters' own view of FMVSS 208's basic purposes--a view which we reject....;  and others, if we understand them correctly, seem less than persuasive....   And in so concluding, we do not "put the burden" of proving pre-emption on petitioners....   We simply find unpersuasive their arguments attempting to undermine the Government's demonstration of actual conflict.


One final point:  We place some weight upon DOT's interpretation of FMVSS 208's objectives and its conclusion, as set forth in the Government's brief, that a tort suit such as this one would " 'stan[d] as an obstacle to the accomplishment and execution' " of those objectives.... Congress has delegated to DOT authority to implement the statute;  the subject matter is technical;  and the relevant history and background are complex and extensive.   The agency is likely to have a thorough understanding of its own regulation and its objectives and is "uniquely qualified" to comprehend the likely impact of state requirements. [Medtronic].   And DOT has explained FMVSS 208's objectives, and the interference that "no airbag" suits pose thereto, consistently over time.... In these circumstances, the agency's own views should make a difference.   [Cites omitted].

We have no reason to suspect that the Solicitor General's representation of DOT's views reflects anything other than "the agency's fair and considered judgment on the matter." [Cites omitted].  The failure of the Federal Register to address pre-emption explicitly is thus not determinative.


The dissent would require a formal agency statement of pre-emptive intent as a prerequisite to concluding that a conflict exists. It relies on cases, or portions thereof, that did not involve conflict pre- emption. [Cites omitted].   And conflict pre-emption is different in that it turns on the identification of "actual conflict," and not on an express statement of pre-emptive intent. [Cites omitted]. While "[p]re-emption fundamentally is a question of congressional intent...," this Court traditionally distinguishes between "express" and "implied" pre-emptive intent, and treats "conflict" pre-emption as an instance of the latter.   [Cite omitted]. And though the Court has looked for a specific statement of pre-emptive intent where it is claimed that the mere "volume and complexity" of agency regulations demonstrate an implicit intent to displace all state law in a particular area, [cite omitted]--so-called "field pre-emption"--the Court has never before required a specific, formal agency statement identifying conflict in order to conclude that such a conflict in fact exists.   Indeed, one can assume that Congress or an agency ordinarily would not intend to permit a significant conflict.   While we certainly accept the dissent's basic position that a court should not find pre-emption too readily in the absence of clear evidence of a conflict...,  for the reasons set out above we find such evidence here.   To insist on a specific expression of agency intent to pre-empt, made after notice-and-comment rulemaking, would be in certain cases to tolerate conflicts that an agency, and therefore Congress, is most unlikely to have intended.   

***

 The judgment of the Court of Appeals is affirmed.

 It is so ordered.

 Justice STEVENS, with whom Justice SOUTER, Justice THOMAS, and Justice GINSBURG join, dissenting.


...The question raised by petitioner's common-law tort action is whether that proposition was sufficiently obvious when Honda's 1987 Accord was manufactured to make the failure to install such a safety feature actionable under theories of negligence or defective design.   The Court holds that an interim regulation motivated by the Secretary of Transportation's desire to foster gradual development of a variety of passive restraint devices deprives state courts of jurisdiction to answer that question.   I respectfully dissent from that holding, and especially from the Court's unprecedented extension of the doctrine of pre-emption.   As a preface to an explanation of my understanding of the statute and the regulation, these preliminary observations seem appropriate.... "This is a case about federalism," [cite omitted], that is, about respect for "the constitutional role of the States as sovereign entities." [Cite omitted]. It raises important questions concerning the way in which the Federal Government may exercise its undoubted power to oust state courts of their traditional jurisdiction over common-law tort actions.   The rule the Court enforces today was not enacted by Congress and is not to be found in the text of any Executive Order or regulation.   It has a unique origin:  it is the product of the Court's interpretation of the final commentary accompanying an interim administrative regulation and the history of airbag regulation generally.  Like many other judge-made rules, its contours are not precisely defined.   I believe, however, that it is fair to state that if it had been expressly adopted by the Secretary of Transportation, it would have read as follows:

 "No state court shall entertain a common-law tort action based on a claim that an automobile was negligently or defectively  designed because it was not equipped with an airbag;

 "Provided, however, that this rule shall not apply to cars manufactured before September 1, 1986, or after such time as the  Secretary may require the installation of airbags in all new cars;  and

 "Provided further, that this rule shall not preclude a claim by a driver who was not wearing her seatbelt that an automobile was  negligently or defectively designed because it was not equipped with any passive restraint whatsoever, or a claim that an  automobile with particular design features was negligently or defectively designed because it was equipped with one type of  passive restraint instead of another."

  Perhaps such a rule would be a wise component of a legislative reform of our tort system.   I express no opinion about that possibility.   It is, however, quite clear to me that Congress neither enacted any such rule itself nor authorized the Secretary of Transportation to do so.   It is equally clear to me that the objectives that the Secretary intended to achieve through the adoption of Federal Motor Vehicle Safety Standard 208 would not be frustrated one whit by allowing state courts to determine whether in 1987 the life-saving advantages of airbags had become sufficiently obvious that their omission might constitute a design defect in some new cars.   Finally, I submit that the Court is quite wrong to characterize its rejection of the presumption against pre- emption, and its reliance on history and regulatory commentary rather than either statutory or regulatory text, as "ordinary experience-proved principles of conflict pre-emption...." 

I

 The question presented is whether either the National Traffic and Motor Vehicle Safety Act of 1966 (Safety Act or Act)..., or the version of Standard 208 promulgated by the Secretary of Transportation in 1984..., pre-empts common-law tort claims that an automobile manufactured in 1987 was negligently and defectively designed because it lacked "an effective and safe passive restraint system, including, but not limited to, airbags...."   It was the "unacceptably high" rate of deaths and injuries caused by automobile accidents that led to the enactment of the Safety Act in 1966....  

[Court reviews history of the safety standards]. 

 The 1984 standard provided for a phase-in of passive restraint requirements beginning with the 1987 model year.   In that year, vehicle manufacturers were required to equip a minimum of 10% of their new passenger cars with such restraints.   While the 1987 Honda Accord driven by Ms. Geier was not so equipped, it is undisputed that Honda complied with the 10% minimum by installing passive restraints in certain other 1987 models....

 ...Secretary Dole  provided a full explanation for her decision not to require airbags in all cars and to phase in the new requirements.   The initial 3-year delay was designed to give vehicle manufacturers adequate time for compliance. 

The decision to give manufacturers a choice between airbags and a different form of passive restraint, such as an automatic seatbelt, was motivated in part by safety concerns and in part by a desire not to retard the development of more effective systems.... 


Although the standard did not require airbags in all cars, it is clear that the Secretary did intend to encourage wider use of airbags....    The Secretary therefore included a phase-in period in order to encourage manufacturers to comply with the standard by installing airbags and other (perhaps more effective) nonbelt technologies that they might develop....   With one oblique exception, [Footnote omitted] there is no mention, either in the text of the final standard or in the accompanying comments, of the possibility that the risk of potential tort liability would provide an incentive for manufacturers to install airbags.  Nor is there any other specific evidence of an intent to preclude common-law tort actions.

II

***

III

 When a state statute, administrative rule, or common-law cause of action conflicts with a federal statute, it is axiomatic that the state law is without effect.  U.S. Const., Art. VI, cl. 2; [Cipollone v. Liggett Group].   On the other hand, it is equally clear that the Supremacy Clause does not give unelected federal judges carte blanche to use federal law as a means of imposing their own ideas of tort reform on the States. [Footnote omitted].  Because of the role of States as separate sovereigns in our federal system, we have long presumed that state laws--particularly those, such as the provision of tort remedies to compensate for personal injuries, that are within the scope of the States' historic police powers--are not to be pre-empted by a federal statute unless it is the clear and manifest purpose of Congress to do so. [Medtronic;  Gade v. National Solid Wastes Management Assn., 505 U.S. 88, 116-117]("If the [federal] statute's terms can be read sensibly not to have a pre-emptive effect, the presumption controls and no pre-emption may be inferred").


When a federal statute contains an express pre-emption provision, "the task of statutory construction must in the first instance focus on the plain wording of [that provision], which necessarily contains the best evidence of Congress' pre-emptive intent." [CSX 

Transp., Inc. v. Easterwood,].   The Safety Act contains both an express pre-emption provision...,  and a saving  clause that expressly preserves common-law claims....   The relevant part of the former provides:

 "Whenever a Federal motor vehicle safety standard established under this subchapter is in effect, no State or political  subdivision of a State shall have any authority either to establish, or to continue in effect, with respect to any motor vehicle  or item of motor vehicle equipment[,] any safety standard applicable to the same aspect of performance of such vehicle or item of  equipment which is not identical to the Federal standard."  [Footnote omitted].


The latter states:

 "Compliance with any Federal motor vehicle safety standard issued under this subchapter does not exempt any person from any  liability under common law." [Footnote omitted].


[Dissent discusses And rejects Honda’s contention that petitioners' common-law no-airbag claims are expressly pre-empted because success on those claims would necessarily establish a state "safety standard" not identical to Standard 208.  


It is true that in three recent cases we concluded that broadly phrased pre- emptive commands encompassed common-law claims.   In Cipollone v. Liggett Group, Inc., while we thought it clear that the pre-emption provision in the 1965 Federal Cigarette Labeling and Advertising Act applied only to "rulemaking bodies," 505 U.S., at 518, 112 S.Ct. 2608, we concluded that the broad command in the subsequent 1969 amendment that "[n]o requirement or prohibition ... shall be imposed under State law" did include certain common- law claims.... [FN13]  In CSX Transp., Inc. v. Easterwood, where the pre-emption clause of the Federal Railroad Safety Act of 1970 expressly provided that federal railroad safety regulations would pre-empt any incompatible state " 'law, rule, regulation, order, or standard relating to railroad safety,' "   [Footnote omitted], we held that a federal regulation governing maximum train speed pre-empted a negligence claim that a speed under the federal maximum was excessive.   And in Medtronic, Inc. v. Lohr, we recognized that the statutory reference to "any requirement" imposed by a State or its political subdivisions may include common-law duties....  

FN13. The full text of the 1969 provision read:  " 'No requirement or prohibition based on smoking and health shall be imposed  under State law with respect to the advertising or promotion of any cigarettes the packages of which are labeled in conformity  with the provisions of this Act...' "


The statutes construed in those cases differed from the Safety Act in two significant respects.   First, the language in each of those pre-emption provisions was significantly broader than the text of s 1392(d).   Unlike the broader language of those provisions, the ordinary meaning of the term "safety standard" includes positive enactments, but does not include judicial decisions in common-law tort cases.

 Second, the statutes at issue in Cipollone, CSX, and Medtronic did not contain a saving clause expressly preserving common-law remedies.   The saving clause in the Safety Act unambiguously expresses a decision by Congress that compliance with a federal safety standard does not exempt a manufacturer from any common-law liability.   In light of this reference to common-law liability in the saving clause, Congress surely would have included a similar reference in s 1392(d) if it had intended to pre-empt such liability. [Cite omitted]. 

 The Court does not disagree with this interpretation of the term "safety standard" in s 1392(d)....  The Court's approach to the case has the practical effect of reading the saving clause out of the statute altogether. [FN15]

FN15. The Court surely cannot believe that Congress included that clause in the statute just to avoid the danger that we would      otherwise fail to give the term "safety standard" its ordinary meaning.


Given the cumulative force of the fact that s 1392(d) does not expressly pre-empt common-law claims and the fact that s 1397(k) was obviously intended to limit the pre-emptive effect of the Secretary's safety standards, it is quite wrong for the Court to assume that a possible implicit conflict with the purposes to be achieved by such a standard should have the same pre- emptive effect " 'as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.' " Properly construed, the Safety Act imposes a special burden on a party relying on an arguable implicit conflict with a temporary regulatory policy--rather than a conflict with congressional policy or with the text of any regulation-- to demonstrate that a common-law claim has been pre-empted.

IV

 Even though the Safety Act does not expressly pre-empt common-law claims, Honda contends that Standard 208--of its own force--implicitly pre-empts the claims in this case.


 In this case, Honda relies on the... implied pre-emption principles stated in Freightliner, arguing that the imposition of common-law liability for failure to install an airbag would frustrate the purposes and objectives of Standard 208.


Both the text of the statute and the text of the standard provide persuasive reasons for rejecting this argument.   The saving clause of the Safety Act arguably denies the Secretary the authority to promulgate standards that would pre-empt common-law remedies. [FN16]  Moreover, the text of Standard 208 says nothing about pre-emption, and I am not persuaded that Honda has overcome our traditional presumption that it lacks any implicit pre-emptive effect.

FN16. The Court contends, in essence, that a saving clause cannot foreclose implied conflict pre-emption....The cases it cites to support that point, however, merely interpreted the language of the particular saving clauses at issue and concluded that those clauses did not foreclose implied pre-emption;  they do not establish that a saving clause in a given statute cannot foreclose implied pre-emption based on frustration of that statute's purposes, or even (more importantly for our present purposes) that a saving clause in a given statute cannot deprive a regulation issued pursuant to that statute of  any implicit pre-emptive effect. [Cites omitted]....  Thus, because there is a textual basis for concluding that Congress intended to preserve the state law at issue, I think it entirely appropriate for the party favoring  pre-emption to bear a special burden in attempting to show that valid federal purposes would be frustrated if that state law were not pre-empted.


Honda argues, and the Court now agrees, that the risk of liability presented by common-law claims that vehicles without airbags are negligently and defectively designed would frustrate the policy decision that the Secretary made in promulgating Standard 208.   This decision, in their view, was that safety--including a desire to encourage "public acceptance of the airbag technology and experimentation with better passive restraint systems," [Footnote omitted]--would best be promoted through gradual implementation of a passive restraint requirement making airbags only one of a variety of systems that a manufacturer could install in order to comply, rather than through a requirement mandating the use of one particular system in every vehicle. In its brief supporting Honda, the United States agreed with this submission. It argued that if the manufacturers had known in 1984 that they might later be held liable for failure to install airbags, that risk "would likely have led them to install airbags in all cars," thereby frustrating the Secretary's safety goals and interfering with the methods designed to achieve them....


There are at least three flaws in this argument that provide sufficient grounds for rejecting it.   First, the entire argument is based on an unrealistic factual predicate.   Whatever the risk of liability on a no-airbag claim may have been prior to the promulgation of the 1984 version of Standard 208, that risk did not lead any manufacturer to install airbags in even a substantial portion of its cars.   If there had been a realistic likelihood that the risk of tort liability would have that consequence, there 

would have been no need for Standard 208.   The promulgation of that standard certainly did not increase the pre-existing risk of liability.   Even if the standard did not create a previously unavailable pre-emption defense, it likely reduced the manufacturers' risk of liability by enabling them to point to the regulation and their compliance therewith as evidence tending to negate charges of negligent and defective design.   See Part II, supra.   Given that the pre-1984 risk of liability did not lead to widespread airbag installation, this reduced risk of liability was hardly likely to compel manufacturers to install airbags in all cars--or even to compel them to comply with Standard 208 during the phase-in period by installing airbags exclusively.

 Second, even if the manufacturers' assessment of their risk of liability ultimately proved to be wrong, the purposes of Standard 208 would not be frustrated.   In light of the inevitable time interval between the eventual filing of a tort action alleging that the failure to install an airbag is a design defect and the possible resolution of such a claim against a manufacturer, as well as the additional interval between such a resolution (if any) and manufacturers' "compliance with the state law duty in question...," by modifying their designs to avoid such liability in the future, it is obvious that the phase-in period would have ended long before its purposes could have been frustrated by the specter of tort liability. Thus, even without pre-emption, the public would have been given the time that the Secretary deemed necessary to gradually adjust to the increasing use of airbag technology and allay their unfounded concerns about it.   Moreover, even if any no-airbag suits were ultimately resolved against manufacturers, the resulting incentive to modify their designs would have been quite different from a decision by the Secretary to 

mandate the use of airbags in every vehicle.   For example, if the extra credit provided for the use of nonbelt passive restraint technologies during the phase-in period had (as the Secretary hoped) ultimately encouraged manufacturers to develop a nonbelt system more effective than the airbag, manufacturers held liable for failing to install passive restraints would have been free to respond by modifying their designs to include such a system instead of an airbag. [FN18]  It seems clear, therefore, that any potential tort liability would not frustrate the Secretary's desire to encourage both experimentation with better passive restraint systems and public acceptance of airbags.

FN18. The Court's failure to "understand [this point] correctly...," is directly attributable to its fundamental  misconception of the nature of duties imposed by tort law. A general verdict of liability in a case seeking damages for  negligent and defective design of a vehicle that (like Ms. Geier's) lacked any passive restraints does not amount to an  immutable, mandatory "rule of state tort law imposing ... a duty [to install an airbag]....."   Rather, that verdict merely reflects the jury's judgment that the manufacturer of a vehicle without any passive restraint system breached its duty of due care by designing a product that was not reasonably safe because a reasonable alternative design--"including, but not limited to, airbags...," --could have reduced the foreseeable risks of harm posed by the product. [Restatement (Third) of Torts: Products Liability s 2(b)].  Such a verdict obviously does not foreclose the possibility that more than one alternative design exists the use of which would render the vehicle reasonably safe and satisfy the manufacturer's duty of due care.   Thus, the Court is quite wrong to suggest that, as a consequence of such a verdict, only the installation of airbags would enable manufacturers to avoid liability in the future. 


Third, despite its acknowledgement that the saving clause "preserves those actions that seek to establish greater safety than the minimum safety achieved by a federal regulation intended to provide a floor...,"  the Court completely ignores the important fact that by definition all of the standards established under the Safety Act...   The phase-in program authorized by Standard 208 thus set minimum percentage requirements for the installation of passive restraints, increasing in annual stages of 10,25, 40, and 100%.  Those requirements were not ceilings, and it is obvious that the Secretary favored a more rapid increase. ...  

***

 My disagreement with Honda and the Government runs deeper than these flaws, however.   In its brief, the Government concedes that "[a] claim that a manufacturer should have chosen to install airbags rather than another type of passive restraint in a certain model of car because of other design features particular to that car ... would not necessarily frustrate Standard 208's purposes." ...

[Petitioner complaint discusses other design features particular to the 1987 Accord (such as the driver's seat) that allegedly rendered it unreasonably dangerous to operate without an airbag....   The only distinction is that in this case, the particular 1987 Accord driven by Ms. Geier included no passive restraint of any kind because Honda chose to comply with Standard 208's 10% minimum requirement by installing passive restraints in other 1987 models.... 

V


For these reasons, it is evident that Honda has not crossed the high threshold established by our decisions regarding pre-emption of state laws that allegedly frustrate federal purposes:  it has not demonstrated that allowing a common-law no-airbag claim to go forward would impose an obligation on manufacturers that directly and irreconcilably contradicts any primary objective that the Secretary set forth with clarity in Standard 208. [Gade v. National Solid Wastes Management Assn].   Given our repeated emphasis on the importance of the presumption against pre-emption, see, e.g., [CSX Transp., Inc. v. Easterwood; other cites omitted]  this silence lends additional support to the conclusion that the continuation of whatever common-law liability may exist in a case like this poses no danger of frustrating any of the Secretary's primary purposes in promulgating Standard 208. [Cites omitted]. The Court apparently views the question of pre-emption in this case as a close one....  Under "ordinary experience-proved principles 

of conflict pre-emption," therefore, the presumption against pre-emption should control.   Instead, the Court simply ignores the presumption, preferring instead to put the burden on petitioners to show that their tort claim would not frustrate the Secretary's purposes....


In view of the important principles upon which the presumption is founded, however, rejecting it in this manner is profoundly unwise.  Our presumption against pre-emption is rooted in the concept of federalism.   It recognizes that when Congress legislates "in a field which the States have traditionally occupied ... [,] we start with the assumption that the historic police powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress." [Cites omitted]. The signal virtues of this presumption are its placement of the power of pre-emption squarely in the hands of Congress, which is far more suited than the Judiciary to strike the appropriate state/federal balance (particularly in areas of traditional state regulation), and its requirement that Congress speak clearly when exercising that power.   In this way, the structural safeguards inherent in the normal operation of the legislative process operate to defend state interests from undue infringement.  [Garcia v. San Antonio Metropolitan Transit Authority, other cites omitted].   In addition, the presumption serves as a limiting principle that prevents federal judges from running amok with our potentially boundless (and perhaps inadequately considered) doctrine of implied conflict pre-emption based on frustration of purposes--i.e., that state law is pre- empted if it "stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress." [Cite and footnote omitted]. [Cite omitted]. [FN22]

FN22. Recently, one commentator has argued that our doctrine of frustration-of-purposes (or "obstacle") pre-emption is not supported by the text or history of the Supremacy Clause, and has suggested that we attempt to bring a measure of rationality to our pre-emption jurisprudence by eliminating it.   Nelson, Preemption, 86 Va. L.Rev. 225, 231-232 (2000) ( "Under the   Supremacy Clause, preemption occurs if and only if state law contradicts a valid rule established by federal law, and the mere  fact that the federal law serves certain purposes does not automatically mean that it contradicts everything that might get in   the way of those purposes"). Obviously, if we were to do so, there would be much less need for the presumption against  pre-emption (which the commentator also criticizes).   As matters now stand, however, the presumption reduces the risk that federal judges will draw too deeply on malleable and politically unaccountable sources such as regulatory history in finding  pre-emption based on frustration of purposes.


While the presumption is important in assessing the pre-emptive reach of federal statutes, it becomes crucial when the pre-emptive effect of an administrative regulation is at issue.   Unlike Congress, administrative agencies are clearly not designed to represent the interests of States, yet with relative ease they can promulgate comprehensive and detailed regulations that have broad pre-emption ramifications for state law. We have addressed the heightened federalism and nondelegation concerns that agency pre-emption raises by using the presumption to build a procedural bridge across the political accountability gap between States and administrative agencies.  Thus, even in cases where implied regulatory pre-emption is at issue, we generally "expect an administrative regulation to declare any intention to pre-empt state law with some specificity."  [Footnote and Cites omitted].

***


 When the presumption and its underpinnings are properly understood, it is plain that Honda has not overcome the presumption in this case.   Neither Standard 208 nor its accompanying commentary includes the slightest specific indication of an intent to pre-empt common-law no-airbag suits.  Indeed, the only mention of such suits in the commentary tends to suggest that they would not be pre-empted....  In the Court's view, however, "[t]he failure of the Federal Register to address pre-emption explicitly is ... not determinative...," because the Secretary's consistent litigating position since 1989, the history of airbag regulation, and the commentary accompanying the final version of Standard 208 reveal purposes and objectives of the Secretary that would be frustrated by no-airbag suits.   Pre-empting on these three bases blatantly contradicts the presumption against pre-emption. When the 1984 version of Standard 208 was under consideration, the States obviously were not afforded any notice that purposes might someday be discerned in the history of airbag regulation that would support pre-emption.   Nor does the Court claim that the notice of proposed rulemaking that led to Standard 208 provided the States with notice either that the final version of the standard might contain an express pre-emption provision or that the commentary accompanying it might contain a statement of purposes with arguable pre-emptive effect.   Finally, the States plainly had no opportunity to comment upon either the commentary accompanying the final version of the standard or the Secretary's ex post litigating position that the standard had implicit pre- emptive effect.

 Furthermore, the Court identifies no case in which we have upheld a regulatory claim of frustration-of-purposes implied conflict pre-emption based on nothing more than an ex post administrative litigating position and inferences from regulatory history and final commentary.   The latter two sources are even more malleable than legislative history.   Thus, when snippets from them are combined with the Court's broad conception of a doctrine of frustration-of- purposes pre-emption untempered by the presumption, a vast, undefined area of state law becomes vulnerable to pre-emption by any related federal law or regulation.   In my view, however, "preemption analysis is, or at least should be, a matter of precise statutory [or regulatory] construction rather than an exercise in free-form judicial policymaking."   1 L. Tribe, American Constitutional Law s 6-28, p. 1177 (3d ed.2000).

 As to the Secretary's litigating position, it is clear that "an interpretation contained in a [legal brief], not one arrived at after, for example, a formal adjudication or notice-and-comment rulemaking[,] ... do[es] not warrant Chevron-style deference." [Cite omitted].  Moreover, our pre-emption precedents and the APA establish that even if the Secretary's litigating position were coherent, the lesser deference paid to it by the Court today would be inappropriate.   Given the Secretary's contention that he has the authority to promulgate safety standards that pre-empt state law and the fact that he could promulgate a standard such as the one quoted supra, at 1928-1929, with relative ease, we should be quite reluctant to find pre-emption based only on the Secretary's informal effort to recast the 1984 version of Standard 208 into a pre-emptive mold. [Footnote and Cites omitted]. Requiring the Secretary to put his pre-emptive position through formal notice-and-comment rulemaking--whether contemporaneously with the promulgation of the allegedly pre-emptive regulation or at any later time that the need for pre-emption becomes apparent  [Footnote omitted]--respects both the federalism and nondelegation principles that underlie the presumption against pre-emption in the regulatory context and the APA's requirement of new rulemaking when an agency substantially modifies its interpretation of a 

regulation. [Cites omitted].

* * *

 Because neither the text of the statute nor the text of the regulation contains any indication of an intent to pre-empt petitioners' cause of action, and because I cannot agree with the Court's unprecedented use of inferences from regulatory history and commentary as a basis for implied pre-emption, I am convinced that Honda has not overcome the presumption against pre-emption in this case.   I therefore respectfully dissent.

American Insurance V. Garamendi TA \l "American Insurance V. Garamendi" \s "American Insurance V. Garamendi" \c 1 
123 S.Ct.2374

In AMERICAN INSURANCE v. GARAMENDI the Court considered the constitutionality of California's Holocaust Victim Insurance Relief Act of 1999, which requires any insurer doing business in that State to disclose information about all policies sold in Europe between 1920 and 1945 by the company itself or any one "related" to it.  The defendants challenged the statute as being beyond the state’s power to enact.

The California statute attempted to compensate up for the thousands of thefts that the Germans perpetrated upon Jews and their property as part of the Holocaust during WWII. Following the War, the issue became one for national intervention. “At the Potsdam Conference, the United States, Britain, and the Soviet Union took reparations for wartime losses by seizing industrial assets from their respective occupation zones, putting into effect the plan originally envisioned at the Yalta Conference months before.” “A year later, the United States was among the parties to an agreement to share seized assets with other western allies as settlement, as to each signatory nation, of ‘all its claims and those of its nationals against the former German Government and its Agencies, of a governmental or private nature, arising out of the war.’” Pursuit of remunerations was put on hold while Germany rebuilt itself, but eventually, hundreds of suits were filed against Germany and German Industry.  In 2000, President Clinton, on behalf of the  United States, entered into the German Foundation Agreement in which Germany agreed to enact legislation establishing a foundation funded with 10 billion deutsch marks contributed equally by the German Government and German companies, to be used to compensate all those "who suffered at the hands of German companies during the National Socialist era."  “The willingness of the Germans to create a voluntary compensation fund was conditioned on some expectation of security from lawsuits in United States courts, and after extended dickering President Clinton put his weight behind two specific measures toward that end.” First, the Foundation should be the exclusive forum for the resolution of the claims, and second, the government would use its best efforts to get the states on board. “As for insurance claims specifically, both countries agreed that the German Foundation would work with the International Commission on Holocaust Era Insurance Claims (ICHEIC), a voluntary organization formed in 1998 by several European insurance companies, the State of Israel, Jewish and Holocaust survivor associations, and the National Association of Insurance Commissioners, the organization of American state insurance commissioners.  The job of the ICHEIC, chaired by former Secretary of State Eagleburger, includes negotiation with European insurers to provide information about unpaid insurance policies issued to Holocaust victims and settlement of claims brought under them.” In 2002, the German Foundation agreed to set aside several hundred million deutsch marks to satisfy claims.

In the meantime, California enacted laws permitting persons to sue for Holocaust reparations in state court, and making it an unfair and deceptive practice to fail to pay a Holocaust claim, and the disclosure law at issue here (HVIRA). The United States concluded that the California laws interfered with the operation of the German Foundation. This conclusion was based on the negative reaction the insurance companies had to the California laws, particularly the administrative investigations undertaken by the insurance commissioner to enforce its disclosure law. Additionally, HVIRA provided for public disclosure of the information, and, if  the information was not provided, the insurance company was banned from doing business in the state..  

Several insurance companies brought suit asking to enjoin enforcement of the law on preemption grounds. The District Court entered an injunction, but ultimately, the Ninth Circuit reversed holding the statute was not preempted.

The Supreme Court reversed, holding the state statute was preempted by the foreign affairs doctrine. 

“The major premises of the argument, at least, are beyond dispute.  There is, of course, no question that at some point an exercise of state power that touches on foreign relations must yield to the National Government's policy, given the "concern for uniformity in this country's dealings with foreign nations" that animated the Constitution's allocation of the foreign relations power to the National Government in the first place.” See e.g. The Federalist No. 42, p. 279 (J. Madison) ("If we are to be one nation in any respect, it clearly ought to be in respect to other nations").

“Nor is there any question generally that there is executive authority to decide what that policy should be.  Although the source of the President's power to act in foreign affairs does not enjoy any textual detail, the historical gloss on the "executive Power" vested in Article II of the Constitution has recognized the President's "vast share of responsibility for the conduct of our foreign relations." [Youngstown Sheet and Tube (Frankfurter, J., concurring)].  While Congress holds express authority to regulate public and private dealings with other nations in its war and foreign commerce powers, in foreign affairs the President has a degree of independent authority to act.”

“At a more specific level, our cases have recognized that the President has authority to make "executive agreements" with other countries, requiring no ratification by the Senate or approval by Congress, this power having been exercised since the early years of the Republic.  [See Dames & Moore]. Making executive agreements to settle claims of American nationals against foreign governments is a particularly longstanding practice, the first example being as early as 1799, when the Washington administration settled demands against the Dutch Government by American citizens who lost their cargo when Dutch privateers overtook the schooner Wilmington Packet.”

“The executive agreements at issue here do differ in one respect from those just mentioned insofar as they address claims associated with formerly belligerent states, but against corporations, not the foreign governments.  But the distinction does not matter.  Historically, wartime claims against even nominally private entities have become issues in international diplomacy, and three of the postwar settlements dealing with reparations implicating private parties were made by the Executive alone.” 

“[U]ntangling government policy from private initiative during war time is often so hard that diplomatic action settling claims against private parties may well be just as essential in the aftermath of hostilities as diplomacy to settle claims against foreign governments.  While a sharp line between public and private acts works for many purposes in the domestic law, insisting on the same line in defining the legitimate scope of the Executive's international negotiations would hamstring the President in settling international controversies.”

“Generally, then, valid executive agreements are fit to preempt state law, just as treaties are, and if the agreements here had expressly preempted laws like HVIRA, the issue would be straightforward. [Footnote and cite omitted].  But petitioners and the United States as amicus curiae both have to acknowledge that the agreements include no preemption clause, and so leave their claim of preemption to rest on asserted interference with the foreign policy those agreements embody.

In Zschernig v. Miller,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968108281" 
 389 U.S. 429, 88 S.Ct. 664, 19 L.Ed.2d 683 (1968), the Court invalidated an Oregon probate statute prohibiting inheritance by a nonresident alien, absent showings that the foreign heir would take the property "without confiscation" by his home country and that American citizens would enjoy reciprocal rights of inheritance there, as an ‘intrusion by the State into the field of foreign affairs which the Constitution entrusts to the President and the Congress.’"

 The Zschernig majority relied on statements in a number of previous cases open to the reading that state action with more than incidental effect on foreign affairs is preempted, even absent any affirmative federal activity in the subject area of the state law, and hence without any showing of conflict. . . .  state laws "must give way if they impair the effective exercise of the Nation's foreign policy." “[T]he likelihood that state legislation will produce something more than incidental effect in conflict with express foreign policy of the National Government would require preemption of the state law.”

“[R]esolving Holocaust-era insurance claims that may be held by residents of this country is a matter well within the Executive's responsibility for foreign affairs….Vindicating victims injured by acts and omissions of enemy corporations in wartime is thus within the traditional subject matter of foreign policy in which national, not state, interests are overriding, and which the National Government has addressed.”

HVIRA's economic compulsion to make public disclosure, of far more information about far more policies than ICHEIC rules require, employs ‘a different, state system of economic pressure,’ and in doing so undercuts the President's diplomatic discretion and the choice he has made exercising it.  Whereas the President's authority to provide for settling claims in winding up international hostilities requires flexibility in wielding "the coercive power of the national economy" as a tool of diplomacy, HVIRA denies this, by making exclusion from a large sector of the American insurance market the automatic sanction for noncompliance with the State's own policies on disclosure.”  The law compromises the President’s ability to speak with one voice when it comes to foreign affairs. [FN14]

FN14. It is true that the President in this case is acting without express congressional authority, and thus does not have the "plenitude of Executive authority" that "controll[ed] the issue of preemption" in Crosby v. National Foreign Trade Council, 
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530 U.S. 363, 376, 120 S.Ct. 2288, 147 L.Ed.2d 352 (2000).  But in Crosby we were careful to note that the President possesses considerable independent constitutional authority to act on behalf of the United States on international issues, and conflict with the exercise of that authority is a comparably good reason to find preemption of state law.

Whatever California’s interest is in vindicating the wrongs of holocaust survivors, it does not compare to the responsibility of the United States to act on behalf of all its citizens.  If California’s approach to the issue [iron fist] is superior to that of the President [velvet glove], complaints should be addressed to the President, or Congress. It is not the province of the Court to judge the wisdom of the National Government's policy.

Neither the McCarran-Ferguson Act, nor the Holocaust Assets Commission Act of 1998 authorize the state’s legislation here, and Congress has not expressed disapproval of the President’s conduct.

Ginsburg, Stevens, Scalia and Thomas dissented.

[Although the President’s primacy in foreign affairs extends to the power to settle claims, the cases relied upon by the majority for the proposition that executive agreements in this area preempt  otherwise permissible state laws or legislation require closer scrutiny than the majority accorded them. There is no express or implied preemption; HVIRA merely requires disclosure, it does not extinguish claims. Nothing in the agreement commits the United States to a position that the Foundation has exclusive jurisdiction; indeed the language is precatory   at best.”]

Summary Of Other Recent Cases

 TA \l "Aetna Health Inc. v. Davila" \s "Aetna Health Inc. v. Davila" \c 1 Aetna Health Inc. v. Davila TA \s "Aetna Health Inc. v. Davila"  

124 S.Ct. 2488 (2004).

In 2004, the Court decided that common law claims against a health care insurer for damages for failure to cover adequate or appropriate medical care are preempted by ERISA, when the insurance is provided by an employer as part of the employee’s overall benefit package. ERISA is one federal statute which preempts just about all state laws. In this case, the insurer refused to authorize a longer hospital stay for the plaintiff, who claimed that he suffered severe complications as a result of the premature discharge. The Court did not approach the issue in a typical preemption fashion (express or implied), perhaps because of the uniqueness of the ERISA statute. In Davila, the Court ruled that Congress’ clear intent was to preempt all state common law claims, as reflected by its comprehensive civil enforcement mechanism, which does not include suits in state court.   

Engine Manufacturers Assn. v. South Coast Air Quality Management District TA \l "Engine Manufacturers Assn. v. South Coast Air Quality Management District" \s "Engine Manufacturers Assn. v. South Coast Air Quality Management District" \c 1 , 

124 S.Ct. 1756 (2004), 

In this case, also decided in 2004, the Supreme Court held that the District’s regulations requiring fleet operators to purchase vehicles which complied with its strict air quality provisions were preempted by the Clean Air Act’s express preemption provision, which prohibits a state from adopting any “standard relating to the control of emissions from new motor vehicles or new motor vehicle engines.” Justice Scalia rejected the District Court’s determination that a purchase requirement was not a standard.


City Of Columbus, v. Ours Garage And Wrecker Service, Inc. TA \l "City Of Columbus, v. Ours Garage And Wrecker Service, Inc." \s "City Of Columbus, v. Ours Garage" \c 1 
  122 S.Ct. 2226 (2002)

City of Columbus addressed the question of whether the exception to a general prohibition regulating vehicles transporting property which is afforded to “states” may be delegated to municipalities, permitting them to exercise safety regulatory authority over local tow‑truck operations. Section 14501(c)(1)'s statement of the general rule prohibiting state from promulgating certain regulations related to transportation of property explicitly refers to "State[s]" and their "political subdivision[s]." The exception for safety regulation, however, specifies only "State[s]" and does not mention "political subdivision[s]." Despite the disparate statutory language, the Court held that the municipal regulation of towing services was permitted, as the state had the power to delegate the power under the safety exception to its political subdivisions. The majority relied on the concept of federalism: “Absent a basis more reliable than statutory language insufficient to demonstrate a ‘clear and manifest purpose’ to the contrary, federal courts should resist attribution to Congress of a design to disturb a State's decision on the division of authority between the State's central and local units over safety on municipal streets and roads.”

Rush Prudential Hmo, Inc., v. Moran TA \l "Rush Prudential Hmo, Inc., v. Moran" \s "Rush Prudential Hmo, Inc., v. Moran" \c 1 
122  S.Ct. 2151 (2002)

This is yet another in the line of cases confronting the conflict between ERISA and state laws “relating” to an employee benefit plan. Having already ruled that ERISA’s broad preemption scheme precludes state laws in certain areas, it seemed that Ms. Moran might be destined for the same fate when she sued her HMO for failure to comply with Illinois’ state law providing for independent review of a HMO’s refusal to pay for a treatment deemed “medically necessary.” Rush Prudential HMO, Inc., a health maintenance organization  (HMO) that contracts to provide medical services for employee welfare benefits plans covered by the Employee Retirement Income Security Act of 1974 (ERISA), denied Moran's request to have surgery by an unaffiliated specialist on the ground that the procedure was not medically necessary. Moran made a written demand for the independent review provided by Illinois law,  which also provides that "[i]n the event that the reviewing physician determines the covered service to be medically necessary," the HMO "shall provide" the service. Rush refused, and Moran sued in state court to compel compliance with the Act. That court ordered the review, which found the treatment necessary, but Rush again denied the claim. Moran had the surgery anyway, and amended her complaint damages for the cost of the surgery. Rush removed the case to federal court, arguing that the amended complaint stated a claim for ERISA benefits. ERISA prohibits states laws which “relate” to employee benefit plans. However, it also contains a “saving clause:” "nothing in this subchapter shall be construed to exempt or relieve any person from any law of any State which regulates insurance, banking, or securities.” The Supreme Court (5-4) held that although the Illinois law related to employee benefit plans, it also regulated insurance, which brought it into the exception to the prohibition in ERISA.

Pharmaceutical Research And Manufacturers Of America  v. Walsh TA \l "Pharmaceutical Research And Manufacturers Of America  V. Walsh" \s "Pharmaceutical Research And Manufacturers Of America  V. Walsh" \c 1 
123 S.Ct. 1855 (2003)

In this case the Supreme Court found that Congress’ Medicaid laws did not preempt, on their face, the state of Maine’s “Rx program,” which, although primarily intended to provide discounted prescription drugs to Maine's uninsured citizens, also covered all residents of the State. Under the program, Maine would negotiate rebates with drug manufacturers to fund the reduced price for drugs offered to Maine Rx participants.   If a drug company does not enter into a rebate agreement, its Medicaid sales will be subjected to a "prior authorization" procedure.

Prior to 1990, the Medicaid statute did not specifically address outpatient prescription drug coverage.   However, the Secretary routinely approved “prior authorization programs” incorporated into state law   because they aided in controlling Medicaid costs.    

“Congress effectively ratified the Secretary's practice of approving state plans containing prior authorization requirements when it created its rebate program in an amendment contained in the Omnibus Budget Reconciliation Act of 1990. The new program had two basic parts. First, it imposed a general requirement that, in order to qualify for Medicaid payments, drug companies must enter into agreements either with the Secretary or, if authorized by the Secretary, with individual States, to provide rebates on their Medicaid sales of outpatient prescription drugs. Second, once a drug manufacturer enters into a rebate agreement, the law requires the State to provide coverage for that drug under its plan unless the State complies with one of the exclusion or restriction provisions in the Medicaid Act.[such as "[a]gents ... used for cosmetic purposes or hair growth"].”
“

