CONSTITUTIONAL LAW

2009 EXAM ANSWERS
PART ONE
1.
YES
2.
Cruzan v. Missouri Dept. of Public Health is the seminal U.S. Supreme 
Court on point.  It stated, among other things, that a patient possesses a 
fundamental right to direct or withhold medical treatment, including the 
withdrawal of death-
prolonging procedures such as feeding tubes.
3.
YES

4.
A state has a general interest in the protection and preservation of human 

life, as well as other, more particular interests, at stake. For example, a 
state may legitimately seek to safeguard the personal element of an 
individual's choice between life and death. The state is also entitled to 
guard against potential abuses by surrogates who may not act to protect 
the patient, including a requirement that clear and convincing evidence be 
presented supporting the choice to withhold treatment.
5.
First, unlike in Cruzan and other cases involving someone in a vegetative 
state, the prisoner here is not attempting to withhold medical treatment; he 
is attempting to commit suicide which actions, under the Tenth 
Amendment police power, 
states are amply justified in attempting to 

prevent.  Second, although prisoners do have constitutional rights, they do 
not have the same quantum of rights as those not incarcerated.  And, 
third, to the extent the prisoner has a right to withhold medical treatment, it 
must be balanced against the well-articulated necessity that order be 
maintained in a prison setting.  In the circumstances, a good argument 
exists that this balance cuts in favor of the prison.
6.
CONTENT-BASED
7.
Content-Based is aimed at the communicative impact of the expression; 
Content-based includes: subject-matter based speech and view-point 
based speech.  Content-neutral is not aimed at the communicative 
impact 
of the expression; content-based speech is.   Here, the arrest was 
undoubtedly based upon the fact that the fan was swearing and making 
profane gestures.  Although this speech was offensive, the arrest was 
clearly content-based.
8.
Strict scrutiny.

9.
One argument the government may raise is so-called “incitement” 
argument: Government cannot punish offensive or inflammatory speech 
unless it is likely to incite imminent lawless action.  Incitement must go 

beyond mere advocacy of illegal actions; it must cause “imminent 
lawless action.”  And the government has presented evidence 
demonstrating that the fan’s conduct could directly lead to lawlessness 
and rowdy behavior.

10.
Another argument that the government can raise the so-called “secondary 
effects doctrine,” which arose out of adult business zoning cases.  This 
doctrine provides that government officials have greater leeway to 
regulate adult businesses if they are concerned with the harmful side 
effects allegedly associated with these businesses — such as increased 
crime and prostitution and decreased property values.  Here, the 
government would argue that it is not attempting to restrain the fan’s 
speech, but to prevent the secondary effects – violence and disorderly 
conduct – that such speech would cause.

11.
 YES. (That is why we have the intricate tests involving public figures, 
actual malice, etc.)

12.
A.
A public official or someone running for office


B.
A public figure (someone prominent in the community)


C.
A private figure, but the matter involved is of public concern (issues 


in which the public has a legitimate interest)


D.
A private figure and the matter involved is not of public concern. 
13.
A private figure, but the matter involved is of public concern (issues 


in which the public has a legitimate interest)
14.
The retailer can recover compensatory damages if the scientist’s 
statements were false and the defendant was negligent.  In order to obtain 
presumed or 
punitive damages, however, the retailer must demonstrate 
actual malice (that the scientist knew the statement was false, or acted in 
reckless disregard of the truth). It appears that the retailer should 
have 
a relatively easy time showing that the scientist was negligent (failed to act 
as a 
reasonably prudent person would in reporting that the Melaleuca 
products contained benzene).  The question of actual malice may be more 
difficult, but the refusal to allow the “syncrometer” to be tested suggests 
that actual malice may be capable of being proven.

15.
The political question doctrine.
16.
A.
Is the issue to be decided textually demonstrably committed to a 


coordinate branch of government (other than the courts)?


B.
Is there a lack of judicially discoverable and manageable standards 


to resolve the issue?


C.
Can the issue be determined without an initial policy determination 


of the type that the judiciary should not make?


D.
Would a judicial decision evince a lack of respect for a coordinate 


branch of government?


E.
Would a judicial determination create embarrassment as a result of 


differing pronouncements by different governmental branches? 
17.
The subject matter of the plaintiff’s law suit exclusively involves foreign 
affairs policy issues, which are expressly committed to the executive and 
legislative branches under Articles I and II of the Constitution.  Indeed, the 
Constitution provides no role whatsoever for the judiciary in the realm of 
foreign affairs.  One cannot conceive how the pleadings, discovery and 
trial system applying to civil cases can be employed to resolve the policy 
issues implicated in the complaint.  Any ruling by a federal court on foreign 
affairs undoubtedly would evince a lack of respect for the political 
branches of government and would create embarrassment both for the 
judiciary and political branches.
18.
Mootness

19.
The school district should not prevail in its claim of mootness because the 
controversy is “capable of repetition, yet evading review.”  Defendants 
who voluntarily cease unlawful conduct and then seek dismissal on 
mootness grounds carry a heavy burden in demonstrating that they will 
not just resume the activities later.  Here, the facts strongly suggest that 
the school district knew its practice plainly violated the Establishment 
Clause of the First Amendment, but nevertheless continued it until 
challenged in court.  This is not the kind of defendant who can be trusted 
to voluntarily 
comport its behavior without judicial intervention.

20.
The so-called Lemon test (Lemon v. Kurtzman):


A.
The government's action must have a secular legislative purpose; 

B.
The government's action must not have the primary effect of either 


advancing or inhibiting religion; 

C.
The government's action must not result in an "excessive 



government entanglement" with religion.
21.
There can be little doubt that permitting the distribution of Christian bibles 
in a school during the school day (normally reserved for education 
activities) promotes a non-secular purpose and advances religion.  
Exacerbating the problem for the school district is the fact that no other 
group has had access to students during the school day to disseminate 
non-curriculum related materials.  The school district has improperly 
allowed itself to become entangled in religious matters.
22.
The Commerce Clause (Art. I § 8, cl. 3)
23.
A.
Channels of commerce


B.
Instrumentalities of commerce


C.
Whether the act substantially affects interstate commerce

24.
The defendant can raise two arguments.  First, he can claim that 
Congress has eroded state sovereignty by meddling with local crimes best 
left for determination by the individual states.  Like possessing a firearm 
and rape (Lopez and Morrison), sex crimes are inherently local, and the 
registration of sexual offenders is best handled locally.  Local crimes that 
are not economic in nature inherently do not involve commerce, let alone 
interstate commerce.  The defendant’s second argument is that, like in 
Printz v. United States, the onerous registration and record-keeping 
requirements have essentially conscripted state officials to advance 
federal policy.  This improperly erodes state soverignty.
25.
It has long been the case that the Commerce Clause provides Congress 
with the authority to enact criminal laws dealing with crimes that involve 
activities crossing state boundaries.  The entire thrust of the applicable 
statute is to regulate sexual offenders who travel across a state boundary 
to avoid the registration requirements of their prior state.  Historically, this 
is well within the Commerce power.   Additionally, some sex offenders are 
involved with the internet and the media that disseminate pornography 
nationally.  Such activity undoubtedly implicates interstate commerce.
26.
The Spending Clause: Tax and Spend ( Art. I § 8, cl. 1)

27.
-
The spending scheme must be for the general welfare.  

-
If conditions are attached they must be unambiguous and clear.  

-
There must be a relationship (nexus) between the condition and the 

federal interest in the program being funded.  

-
The exercise and tax or spend power cannot violate another 



provision of the constitution.
28.
There is very little room for debate that keeping track of sexual offenders, 
who are known to have a high recidivism rate, promotes the general 
welfare.  Although the facts are not particularly detailed, it appears that the 
condition (a state must adopt the registration rules to get federal funding) 
is unambiguous and clear.  The advanced federal interest is to prevent 
sexual offenders from evading local registration requirements by moving 
to another state, and it appears that there is at lease some nexus between 
the act and this goal.  The act does not appear to be discriminatory or 
otherwise violate a provision of the Constitution.
29.
Eleventh Amendment immunity.
30.
The 11th Amendment bars suits by citizens of a state against their own 
state or another State, but there are exceptions: States may consent and 
waive their right not to be sued by a citizen (such consent must be 
unmistakably clear and will not be implied from silence or acquiescence);  
Private citizens may sue state officials in their individual capacities (unless 
the suit names an individual but is seeking compensation directly our of 
the state treasury); If Congress has created such an action under § 5 of 
the 14th Amendment (historical discrimination involving race, national 
origin, gender or a fundamental right).
31.
The state will prevail on the motion to dismiss because the suit is by a 
citizen of the state.  Moreover, the exception under § 5 of the 14th 
does 

not apply because a wage case under FLSA is does not involve historical 
discrimination on the basis of race, national origin, gender or a 
fundamental right.
32.
The county will lose on its motion to dismiss because Eleventh 
Amendment immunity does not extend to political subdivisions of the state 
such as counties and municipalities.

33.
The Dormant Commerce Clause

34.
There is some wiggle room here, since the Supreme Court itself at times 
seems unable to determine whether a statute is facially discriminatory 
against out-of-state competitors.  If the student says the statute facially 
discriminates against out-of-state competitors or facially favors in-state 
businesses, the standard is strict scrutiny (which essentially is a per se 
violation of the dormant commerce clause).   On the other hand, if the 
student determines that the statute is directed at “legitimate local 
concerns, with effects upon interstate commerce that are only incidental," 
courts should follow the so-called Pike balancing test in which they must 
determine whether the interstate burden imposed by a statue outweighs 
the legitimate local benefits it creates.
35.
A rational answer will score points.  If the student chooses the per se test 
on account of facial discrimination, the out-of-state truffle growers will 
prevail.  If the student proceeds on the notion that the statute is facially 
neutral, the state of Gourmand is more likely to prevail (although the 
legisltive scheme does smack of economic protectionism).
36.
NO
37.
Under the principles of federalism, the United States Supreme Court must 

acknowledge state judicial sovereignty, and cannot hear cases involving 
pure issues of state law.  The question here, therefore, is whether the 
state court’s decision is based entirely upon state law, which 
would 
preclude the Supreme Court’s review on appeal.  An important notion is 
the consideration that states are free to make their constitutions more 
protective of rights than the federal Constitution.  Thus, states may decide 
cases entirely on their own constitution, without reference to the federal 
Constitution.  A prime example is the gay marriage decision made under 
the Massachusetts constitution.  Here, the state decided the case entirely 
on its own state constitution, thus depriving the Supreme Court the right to 
grant certiorari to review federal questions.
38.
1.
Physical invasion or occupation: the government physically 



occupies, or allows a physical occupation of the property


2.
Deprivation of all economically beneficial use: the government does 

not physically occupy the property but does enact a law or 



regulation that makes it impossible for the owner to make any 


economically beneficial use of the real estate


3.
Regulatory taking: the government enacts a law or regulation that 


does not deprive the owner of all economically-beneficial use, but 


diminishes the value of the property or lessens the amount of 


profits the owner may derive from he real estate.

39.
This case is almost “on all fours” with Lucas v. South Carolina Coastal 

Commission, in which the Supreme Court first pronounced the 
“deprivation of all economically beneficial use” test.  The facts make clear 
that the regulation has rendered the real estate unusable and worthless.  
This would be a per se taking and the purchaser would prevail.
40.
YES or NO (Some might argue that the new “undue burden” test 

lessened the right to an abortion to something other than a fundamental 
right).
41.
The seminal abortion case of Roe v. Wade determined that the right to an 
abortion was a fundamental right that flowed from the right of privacy, 
extracted from the right of privacy in turn extracted from the penumbras 
flowing from several of the Bill of Rights amendments.  If the student 
argues that the right to abortion is not a fundamental right, such contention 
must flow from Planned Parenthood v. Casey, in which Justice O’Connor 
substituted an “undue burden” test for the fundamental rights scheme of 
Roe.

42.
Today, the test is the “undue burden” test: whether "the purpose or effect 
of [the law] plac[ed] a substantial obstacle in the path of a woman seeking 
an abortion of a nonviable fetus." 
43.
This fact pattern is pretty similar to that of Planned Parenthood v. Casey, 
in which the Supreme Court ruled that a parental notification requirement 
that does not include a judicial bypass (such as here) is unconstitutional, 
but that similar educational requirements or waiting periods and not 
unconstitutional.
44.
1.
Strict Scrutiny  (We would also accept “compelling state interest,” 


“race, national origin, alienage, or the like)

2.
Intermediate Scrutiny  (We would also accept “important 



government interest,” gender, non-marital children, or the like)

3.
Rational basis (We would also accept “deferential,” social or 



economic classifications, or the like)
45.
1.
Strict Scrutiny: the law is unconstitutional unless it is "narrowly 


tailored" to serve a "compelling" government interest.  The 



government carries the burden of proof.


2.
Intermediate scrutiny: the law is unconstitutional unless it is 



"substantially related" to an "important" government interest.  The 


government carries the burden of proof.


3.
Rational-basis: the law is constitutional as long as it is "reasonably 


related" to a conceivable "legitimate" government interest.  The 


plaintiff carries the burden of proof.

46.
Intermediate scrutiny

47.
Rational basis

48.
In equal protection cases, the focus is on discriminatory intent rather than 
discriminatory effect.  When the law suit claims that the statute is facially 
neutral, but that it discriminates in its application, the rational basis law 
applies.  In such cases, the plaintiff must prove that there is no 
conceivable legitimate governmental interest involved.  Here, it is likely 
that the scheme will survive rational basis scrutiny because the state can 
almost always come up with a rational justification: administrative 
convenience, budget considerations, or the like.
49.
1.
The plaintiff must have suffered an injury in fact; 

2.
There must be a causal connection between the injury and the 


conduct complained of; and 

3.
It must be likely, as opposed to merely speculative, that the injury 


will be redressed by a favorable decision.
50.
The case should be dismissed on account of a lack of standing.  These 
facts implicate the classic “generalized standing” or “taxpayer standing” 
claim that runs afoul of standing dictate.  Except in cases alleging that tax 
dollars are being paid in pursuance of religion contrary to the 
Establishment Clause, claims of the standing on the basis of taxpayer 
status must fail.  The facts here do not implicate the Establishment Clause 
and, accordingly, must fail under the standing doctrine.
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