 SEQ CHAPTER \h \r 1PART ONE

DIRECTED ESSAYS

SUGGESTED TIME: TWO HOURS (120 MINUTES)

PERCENTAGE OF EXAM POINTS: 75%
INSTRUCTIONS FOR PART ONE: 

This part consists of a series of fact patterns, each of which has a number of questions that follows and inquires about the law and analysis that applies to the particular fact pattern.  You are to read each fact pattern carefully and answer each question that follows.  On one or two occasions, there may be questions that appear without a prior fact pattern.  There are a total of 50 questions, and you are to answer them all.

Please place your answers in the space provided in this exam book, not in the blue book.  Please limit your answers to the lines provided below each question.  We will not read beyond the lines provided under each question.  Please make each answer readable in terms of neatness and the size of your handwriting.  (We will not use a magnifying glass to read your answers.)  Please answer the question responsively; don’t provide information not asked for in the question.  For example, if the question asks “Who wins?” please state the name of the person who wins; don’t state why he or she wins.  Please state your reasoning only if the question asks for it. 

Please work quickly but carefully through these questions.  You will have enough time to answer all of the questions within the suggested time if you have adequately learned the law.

If you have not finished this Part of the exam when the suggested time is up, you should go onto the next part of the exam, and come back to finish it later.
The questions for Part One begin on the next page.

Questions 1 through 5 are based on the following fact pattern:
A prisoner incarcerated in a state correctional institution began a hunger strike; although he took in liquids such as water and milk, he stopped eating solid food.  When he began the hunger strike, he was about 5’10” tall and weighed 250 pounds.  He now weighs about 100 pounds.  Department of Corrections doctors all agree that the prisoner is not ingesting enough calories to continue to live, and will die at some point.  

Although the prisoner suffers from a narcissistic personality disorder that makes it difficult for him to appreciate the negative effect of his actions on others, including his children and ex-wife, there is no question that he is competent (and even of above-average intelligence).  He proclaims that he is willing to die from the hunger strike in order to bring attention to his belief that he was wrongly convicted in an unfair judicial system. 
The Department of corrections has brought an action seeking an injunction that would allow it to force feed the prisoner.  It has experience with such forced feeding, and has found that inmates who are force fed generally begin to eat normally soon thereafter.

The Department of Corrections also asserts that hunger strikes have a detrimental effect on the other inmates.  It proclaims that the prisoner’s fellow inmates look to the Department of Corrections for their care and would be shocked if an inmate were allowed to kill himself without intervention.  The Department also maintains that hunger strikes have a detrimental impact on prison safety and security.  It states that hunger strikes cause unrest, including demonstrations and physical violence.  And, there is the risk of copycat hunger strikes employed to manipulate the prison system.
1.
The prisoner has defended the Department’s attempt to force feed him by asserting a constitutional right to refuse life-saving medical treatment, including the right to refuse the  nourishment to keep living.  Is the prisoner correct that such a right is constitutionally recognized?  (Circle one.)
YES





NO
Go onto the next page.

2.
In the space below, briefly explain the law supporting your answer to Question 1.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
3.
Do the facts and applicable law implicate a constitutionally-protected right in favor of the state? (Circle one.)

YES





NO
4.
In the space below, briefly explain the law supporting your answer to Question 3.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 
Go onto the next page.

5.
Please make your best argument that the Department of Corrections has the right to force feed the prisoner. 
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 

____________________________________________________________________
____________________________________________________________________
Questions 6 through 10 are based on the following fact pattern:
In October 2004, the Boston Red Sox staged one of the most dramatic comebacks in baseball history.  Trailing three games to none in the American League Championship Series (ALCS) against the New York Yankees, and trailing 4-3 in the ninth inning in Game Four, the Red Sox rallied to tie the game in the ninth inning, and won it in extra innings.  Game Five would prove to be just as exciting.  
A fan who attended Game Five at Fenway Park sat in a section of seats at field level just beyond first base.  He observed the Red Sox score two runs in the eighth inning to tie the game, one of which came on a David Ortiz home run.  The game remained tied into the bottom of the twelfth inning, when Ortiz drew a walk with one out.  With two balls and one strike on the next batter, Ortiz attempted to steal second base.  As the pitch was thrown and Ortiz began running, the fan, as well as nearly all the fans in the ball park, rose to their feet.  Ortiz and the throw from the catcher arrived at second base simultaneously, but Yankees shortstop Derek Jeter applied the tag, and the umpire called Ortiz out.  The hometown crowd went into an uproar, booing and yelling with displeasure.  Ortiz also began arguing with the second base umpire. 
Upon seeing the reaction of Ortiz, the fan stood up, and extended both his arms with his middle fingers upraised (the so-called “universal mono-digital symbol”) in the direction of the second base umpire and yelled repeatedly, “Fuck you! You suck!”  Despite his vulgar language, the fan did not threaten any violence or otherwise put anyone in fear of violent conduct.  Nor did he encourage anyone else to engage in disorderly or violent conduct.  He had not been drinking, but appeared to be totally absorbed by his own emotions.
The fan’s outburst caught the attention of the first-base umpire, who was standing on the field in close proximity to the fan's seat.  The umpire immediately looked in the fan’s direction, approached the Fenway Park security supervisor, and instructed him to eject the fan.  The security supervisor went to a Boston Police Detective, who approached the fan and arrested him for disorderly conduct.  The fan continued to swear about the allegedly-bad umpiring call as he was being arrested, but did not physically resist or threaten the officer.  The fan now claims that his arrested was in violation of his First Amendment rights.
6.
Was the fan’s arrest based on content-based or content-neutral speech? (Circle one.)

CONTENT-BASED



CONTENT-NEUTRAL

7.
Please explain your reasoning in choosing your answer in the prior question.

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
____________________________________________________________________
8.
Based upon your answer to the prior question, what would be the standard of review a court would apply in on the case?
____________________________________________________________________
____________________________________________________________________
9.
The government has countered the fan’s First Amendment claim by presenting expert testimony to the effect that even one disruptive fan tends to cause disruption among other fans, with the ultimate effect of increased rowdiness, and even violence, in arena-type settings where emotion plays a large role in the experience.  Whether you agree or disagree with this claim, please briefly make the government’s best legal argument in this regard. 
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
10.
Please state whether there are any other counter-arguments the government can raise in response to the fan’s First Amendment claim, and address the likelihood of success of the counter-argument.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 

Questions 11 through 14 are based on the following fact pattern:
A small retailer is in the business of selling a line of personal hygiene, cosmetic, household cleaning, over-the-counter pharmaceutical, nutrition and pet care products under the trade name, “Melaleuca.”  Most of the products she markets contain tea tree oil derived from leaves of the melaleuca alternifolia, a tree grown primarily in the Australian province of New South Wales.

The retailer’s cachet is that her products are natural, safe, effective and affordable.  The retailer markets her products exclusively through a bi-annual catalog and a network of independent marketing executives, who sell Melaleuca products on a part-time basis to supplement their household income.  In 2006 the retailer enjoyed gross sales of about $4.5 million.

A self-proclaimed research scientist (she holds no degrees in science) operates a diagnostic center near Tijuana, Mexico.  The scientist claims to have discovered the cure for all cancers, as well as for HIV/AIDS and a number of other serious illnesses.  The scientist believes that all cancers and many diseases are caused by toxic substances in a person's body.  The scientist advises that, once a person eliminates exposure to the particular toxic substances in the body (including benzene), his or her immune system will rid the body of parasites that supposedly cause the diseases.  The scientist claims to have developed a device called a “syncrometer,” which supposedly detects the presence of carcinogenic chemicals, such as benzene, down to one part per quadrillion.  Mainstream scientists assert, however, that such a device, with its claimed efficacy, is not scientifically possible.
The scientist has published three books – The Cure for All Cancers, The Cure for HIV and AIDS and The Cure for All Diseases – in which she claims to have found benzene in virtually all of the retailer’s Melaleuca products.  Her books also mention the retailer by name.  The three books have been widely read; gross sales have exceeded $7 million in the United States.

When the retailer learned of the scientist’s assertions, she retained an independent laboratory to conduct tests of the Melaleuca product; the laboratory did not find any benzene in Melaleuca's products.  The retailer then forwarded the results of the independent testing to the scientist with a demand that she stop distributing her books in the United States, which the scientist refused to do.  Although the scientist believes in good faith that her methods and statements are correct, she has never allowed the “syncrometer” to be tested independently and does realize that she is largely out-of-step with mainstream science. 
11.
Does defamatory speech merit any protection under the First Amendment to the United States Constitution? (Circle one.)

YES





NO
Go onto the next page.

12.
State the four recognized categories of plaintiffs in defamation cases: 
A. _________________________________________________________

B. _________________________________________________________

C. _________________________________________________________

D. _________________________________________________________
13.
Which category will apply as to the retailer?

________________________________________________________________
________________________________________________________________

14.
Given the type of plaintiff involved here, apply the elements of defamation to the facts to support your conclusion whether the retailer will prevail against the scientist.  (Please do not forget to state your conclusion of who will prevail.) 
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Questions 15 through 17 are based on the following fact pattern:
A pro se plaintiff (one who proceeds without a lawyer) filed a rambling, disorganized and partially-incoherent complaint in federal court.  From what the trial judge could gather, the plaintiff’s complaint challenges foreign policy matters pertaining to the State of Israel, including the Balfour Declaration and several United Nations' Resolutions.  Among other contentions, the plaintiff asserts that: (1) “We call for a repel [sic] of the Balfour Declaration,” (2) “We must restore the same Arab people to the state of Palestine,” (3) “The state of Israel has no right to exist,” and (4) “the peace accord between Egypt and Israel violates the ex post facto clause of the United States Constitution.”  In his demand for relief, the plaintiff prays that the court “[r]estore Palestine in Asia Minor.” 
15.
The trial judge desires to dismiss the case on justiciability grounds, without reaching the substantive issues (to the extent any substantive legal issues can be discerned from the complaint).  What justiciability argument based on constitutional law should she raise?

________________________________________________________________________________________________________________________________________
16.
Please state as many of the five (5) standards/factors as you can that a federal court will apply in considering this justiciability argument.  

A.
______________________________________________________

______________________________________________________

______________________________________________________
B. 
______________________________________________________

______________________________________________________



​​​​​​​​​​​​​______________________________________________________
C. 
______________________________________________________

______________________________________________________



______________________________________________________
Subparts D and E are on the next page.

D. 
______________________________________________________

______________________________________________________



______________________________________________________


E.
______________________________________________________

______________________________________________________



______________________________________________________
17.
In the space provided below, please apply these standards and explain whether the plaintiff’s action is or is not justiciable in a federal court.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
____________________________________________________________________
____________________________________________________________________
Questions 18 through 21 are based on the following fact pattern:
A public school district operates elementary, junior high, and high schools in a single building with a shared entrance, cafeteria, library, and gymnasiums.  For as long as anyone can remember, representatives of a religious organization that disseminates bibles have distributed bibles to fifth-grade students in the school building. The distribution has always been during the school day in a classroom with a teacher or principal present.  During each such distribution, the organization briefly described its activities and then invited the children to take a bible.  Neither the teacher nor the principal actively participated in the bible distribution.  The avowed purpose of the organization “is the promotion of the Gospel of Christ to all people, to the end that they might come to know the Lord Jesus Christ as their personal savior.”  
A few other outside groups have had access to the students and public school facilities in years past, but no other group has had access to the students during the school day to distribute non-curriculum related materials.  

After attending a regional meeting of superintendents the district’s superintendent of schools decided to stop the practice of in-class Bible distribution because he believed it violated the Establishment Clause of the United States Constitution.  The religious organization complained to the school board.  The board voted to allow the religious organization to continue to distribute bibles in the school building.  
The next time, however, two board members accompanied the religious organization when the bibles were distributed, and made sure the principal required mandatory attendance for the session.  And this time, the parents of several Christian and non-Christian students objected about the distribution policy and filed suit seeking to enjoin the bible distribution program.

Ten days before a scheduled court hearing on the plaintiffs' motion for preliminary injunction, the school board met and passed a new policy that allowed any outside groups to distribute printed material to students under the following conditions: (1) any group wishing to distribute materials must provide the materials to the superintendent at least 48 hours before the requested time of distribution; (2) if the superintendent does not respond to the request within 24 hours then the materials may be distributed; (3) all requests will be approved unless the material is libelous, violates law, is obscene, advertises products or services for sale, endorses a candidate for public office, promotes alcohol, tobacco, drugs or other illegal activity, or is likely to cause substantial disruption to the school; and (4) no student can be compelled or coerced by anyone to accept literature that has been approved for distribution under the policy.

18.
The school district is arguing that the case should be dismissed because of the new literature dissemination policy.  What justiciability defense would best support its argument?

________________________________________________________________

19.
In the space provided below, please state whether the school district will prevail on its claim that the case should be dismissed on that justiciability ground, and the legal reasons supporting your conclusion.

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
20.
Assume for the remaining questions involving this fact pattern that the school district fails in attempting to get the case dismissed under the justiciability defense.  The court is now considering the merits of the case under the Establishment Clause.  Please state as many of the three (3) standards/factors as you can that a federal court will apply in considering this justiciability argument.  

A.
______________________________________________________

______________________________________________________

______________________________________________________

B. 
______________________________________________________

______________________________________________________



​​​​​​​​​​​​​______________________________________________________

C. 
______________________________________________________

______________________________________________________



______________________________________________________

21.
In the space provided below, please apply these standards and explain whether the school district’s conduct satisfies the Establishment Clause.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
____________________________________________________________________
____________________________________________________________________
Questions 22 through 28 are based on the following fact pattern:
Although most states have their own sex offender registries, Congress passed a federal sexual offender registration act (the Act), which became law when the President signed the bill in 2006.  The Act was not only designed “to protect . . . children . . . from vicious attacks by violent predators;” it also sought to “close the gaps inherent in a network of independent state systems” that did not prevent sex offenders from moving between states in order to evade registration requirements.  The Act thus requires convicted sexual offenders to register and update information in accordance with specific procedures and time guidelines.   
The Act also mandates that each state must: (1) establish an internet website including information about the sex offenders within its jurisdiction; (2) include all in-state sex offenders on their registration roles; (3) keep the registry information in standardized fashion so it can be employed by other states; and (4) establish standards for prosecuting state law violations of the Act. 
After being released from prison some time ago, a convicted sex offender (the defendant) recently was arrested and charged with failing to register and update his information under the federal Act.  The defendant has moved to have the charges against him dismissed, claiming that Congress lacked the power to pass the Act.
22.
As you know, no branch of the federal government can act without an express or inherent grant of power derived from the federal Constitution.  Given the facts as stated, what grant of power is the government most likely going to articulate to sustain the charges under the Act?  

________________________________________________________________

23.
What three factors will the court consider in determining whether Congress had the power to pass the Act?
A.
___________________________________________________________


___________________________________________________________


___________________________________________________________
B. 
___________________________________________________________


___________________________________________________________


___________________________________________________________
C.
___________________________________________________________


___________________________________________________________


___________________________________________________________
Go onto the next page.

24.
In the space provided below, please make your best argument that the government lacked authority to prosecute the defendant under the Act, and that the charges should be dismissed. 
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
____________________________________________________________________
25.
In the space provided below, please make your best argument that the government had proper authority to prosecute the defendant under the Act, and that his case should not be dismissed.

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
____________________________________________________________________
26.
Assume for the remaining questions based on this fact pattern that Congress did not mandate that the states comply with the Act’s record-keeping requirements.  Instead, Congress decided to condition the receipt of federal law enforcement funds on each state’s compliance with the standards set for the federal system of sex offender registration and enforcement; any State failing to comply timely with the Act’s sex offender registration strictures would not receive 10% of the funds that otherwise would be allocated for local law enforcement and justice assistance.  In setting up this system of conditional grants of funds to the states, under what Constitutional power is Congress now operating?
________________________________________________________________
27.
In the space provided below, please set forth the requirements Congress must follow when allocating funds to the states.

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Go onto the next page.

28.
In the space below, please state whether Congress has met the requirements you articulated above.  Please apply the law to the facts in supporting your conclusion.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Questions 29 through 32 are based on the following fact pattern:
For the last 20 years, a plaintiff has been employed as a “safety and security assistant” at a public school run by the county.  Under state law, half the plaintiff’s salary is paid by the county and the other half is paid for by the state.  For the last 15 years the plaintiff has also coached the golf team at the school where he works.  The plaintiff estimates that he spends somewhere between 300-450 hours per year on golf. Each year, the plaintiff is given a stipend of about $2,000 for coaching the golf team which, again, is paid half by the state and half by the county.  The coaching stipends are collaboratively determined by the state and each county.
The plaintiff recently filed a complaint against both the state and county alleging that they had failed to pay him overtime for his work as golf coach in violation of the federal Fair Labor Standard's Act.

Go onto the next page.

29.
Both the state and county have moved to dismiss the case prior to the court reaching a decision on the substantive issues.  They have asserted the same ground for dismissal, but one of them is going to prevail and the other is not going to prevail.  Given this information, what argument are they raising?
________________________________________________________________________________________________________________________________________
30.
What factors will the Court consider in deciding the state’s and county’s motion to dismiss?
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

31.
Please state why one of them is going to prevail on the motion to dismiss. 

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
32.
Please state why the other one is not going to prevail on the motion to dismiss.
________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
Questions 33 through 35 are based on the following fact pattern:
About five years ago, a farmer-scientist in the state of Gourmand discovered a method of producing very large quantities of extremely high-quality truffles (of the grade found only growing near trees in the wild in places like Alba, Italy and Périgord, France).  The farmer-scientist’s discovery has enabled him essentially to control the truffle market, and resultantly he has become very wealthy.  Of course, the state of Gourmand has sponged taxes from the profitable farmer-scientist, and is quite pleased to have him prosper in the state.   

Other truffle growers located outside of Gourmand have developed methods of producing large quantities of truffles, but their truffles are of much lower quality than the farmer-scientist’s.  Nevertheless, the cheaper prices fetched by the other truffle growers recently have caused a reduction of sales by the farmer-scientist.  And, many of the other growers have sold to wholesalers and restaurants in Gourmand. 
The Gourmand legislature recently enacted a law "to protect residents of Gourmand from poor gastronomy and the unfair competitive practices of junk food producers."  This law forbids the sale in Gourmand of truffles graded lower than an 8 out of 10 (the only truffles graded so high are Italian Alba white truffles, French Périgord “black diamond” truffles, and the farmer-scientist’s black and white truffles). Moreover, the only truffles graded so high that are available in significant quantities are the farmer-scientist’s truffles.  
The other out-of-state truffle growers have brought suit seeking a declaratory judgment that the state of Gourmand’s truffle legislation is unconstitutional.
33.
What is the out-of-state growers’ best legal claim that the Gourmand truffle law violates the United States Constitution?
________________________________________________________________________________________________________________________________________
34.
Under the issue identified above, please state the standard of review that a court is likely to employ in considering the Gourmand scheme. 
________________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________________
35.
In the space provided below, please state whether the out-of-state growers will prevail in overturning the Gourmand scheme, and the reasons supporting your conclusion.

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
____________________________________________________________________
Questions 36 and 37 are based on the following fact pattern:
A state constitution provides that in every criminal trial "the accused shall have the right to confront all witnesses against

him face to face."  A defendant was convicted in state court of child abuse based on testimony from a six-year-old child.  The child testified while she was seated behind one-way glass, which allowed the defendant to see the child but did not allow the child to see the defendant.  The defendant appealed to the state supreme court claiming that the inability of the witness to see the defendant while she testified violated both the United States Constitution and the state constitution.  Without addressing the federal constitutional issue, the state supreme court reversed the defendant's conviction and ordered a new trial.  The state supreme court held that "the constitution of this state is clear, and it requires that, while testifying in a criminal trial, a witness must be able to see the defendant."  The state petitioned the United States Supreme Court for a writ of certiorari.
36.
Based on these facts, should the United States Supreme Court grant certiorari? (Circle one.)
YES





NO

37.
In the space provided below, please state your reasoning for your answer to question 36.
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

____________________________________________________________________
Questions 38 and 39 are based on the following fact pattern:
A purchaser bought a large tract of land in ski country on which he planned to build luxury condominiums to sell to vacationing skiers.  While the purchaser was engaged in the permitting process for his construction project, several new members were elected to the town council of the township in which the land was located.  They had run, and been elected, on a conservation/environmental platform.  Soon, the township adopted a regulation that prohibited all construction in most mountain areas, including the area of the purchaser's property.  The express purpose of the new regulation was "to conserve for future generations the unique natural wildlife and plant habitats" in mountain areas.  The effect was to shut down the developer’s project.  Since the adoption of the regulation, the purchaser has been unable to lease or sell the property at any price.  Realtors have advised the purchaser that the property is now worthless. 
The purchaser has sued the township, alleging that the new regulation constitutes an uncompensated taking of his real property in violation of the 5th Amendment.
38.
Please list and describe the three categories of takings that we discussed this semester: 
1.
___________________________________________________________


___________________________________________________________


___________________________________________________________


___________________________________________________________

2.
___________________________________________________________


___________________________________________________________


___________________________________________________________


___________________________________________________________

3.
___________________________________________________________


___________________________________________________________ 



___________________________________________________________

___________________________________________________________
Go on to the next page.
39.
Please state which one applies to this action, and apply it to the fact pattern in the space provided below. 

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

____________________________________________________________________
Questions 40 through 43 are based on the following fact pattern:
A state statute requires the following acts prior to any abortion performed in the state:

-
Parental Notification:
without exception, a woman under the age of 18 must notify at least one of her parents at least 48 hours prior to having an abortion. 

-
“Patient Education:” including receipt of the following information in writing:

(a) 
A statement that the abortion will “terminate the life of a whole, separate, unique, living human being;”
(b) 
A statement that the patient has “an existing relationship with that unborn human being and that the relationship enjoys protection under the United States Constitution and under the laws” of the state;
(c) 
A statement that, by having an abortion, the patient’s existing relationship with her unborn child, as well as her constitutional rights relating to protection of that child, will be terminated;
(e) 
A statement describing all known medical risks of the procedure and statistically significant risk factors faced by the patient, including:

(i) 
Depression and related psychological distress;

(ii)
Increased risk of suicide.

40.
Does the case involve what the U.S. Supreme Court has determined to be a fundamental right? (Circle only one.)

YES





NO
41.
In the space provided below, please fully explain why this action does or does not involve a fundamental right, and, if it does involve a fundamental right, whether that right is express or implied, and, if implied, how it was derived.
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

____________________________________________________________________
____________________________________________________________________

____________________________________________________________________
Go on to the next page.

42.
What standard of review should the Court apply in evaluating whether the Act violates the patient’s constitutional rights?

________________________________________________________________________________________________________________________________________
43.
Please state and explain whether any portion of the above-described statute will be ruled unconstitutional upon a procedurally proper challenge.

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

____________________________________________________________________
Questions 44 through 48 are based on the following fact pattern:
A number have men have filed an action in federal court seeking a declaration that a state’s statutory scheme of alimony pertaining to divorce cases is unconstitutional on the basis of gender discrimination.  They contend that the state’s alimony laws present the following problems:

· The state’s alimony laws are among the harshest and most outdated in the country, allegedly even causing couples considering marriage to hesitate.

· In marriages lasting as little as 5 years, state judges have been known to award alimony for life.  Some courts require alimony to be paid even after the paying spouse has died.  

· The state model is based on ecclesiastical law dating from a time when divorce was extremely rare.

· While the state’s alimony laws are facially gender-neutral, the results are not: 96% of alimony payers are men; they often give 30%-40% of gross earnings to educated and sometimes-employed women.

· Many highly-skilled women who took time off to raise children often are not expected to ever work again, even if they divorce in their 30s.

· Instead of allowing divorced couples to separate and go their own way, alimony often keeps them linked financially for life.  This is emotionally unhealthy, and may actually keep divorced women financially beholden to their ex-spouses.

44. 
Please list the three categories one must consider when applying the equal protection clause? 

1. __________________________________________________________

2. __________________________________________________________

3. __________________________________________________________

45.
Please state the standard of review for each of the categories you listed in you answer to the prior question.

1.
___________________________________________________________


___________________________________________________________


___________________________________________________________

2. 
___________________________________________________________


___________________________________________________________


___________________________________________________________

3. 
___________________________________________________________


___________________________________________________________


___________________________________________________________

46. 
Which one of those categories/classifications customarily applies to a classification based on gender?

________________________________________________________________
47.
What standard of review will apply in this case?

________________________________________________________________

48.
Please apply the standard of review to the facts to support your conclusion whether the men challenging the alimony laws will or will not prevail.

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

____________________________________________________________________
Questions 49 and 50 are based on the following fact pattern:
In an effort to encourage a major automobile manufacturer to construct a large manufacturing facility within city limits, a city, and a state in which the city was located, offered the automobile manufacturer substantial local property tax exemptions as well as a state franchise tax credit.  A group of plaintiffs, including residents of the city and state, sued in federal court on the ground that the tax breaks improperly depleted the state and local treasuries to which they contributed.  The state and city claim that the plaintiffs lack standing to bring the action, and have moved to dismiss for a failure to state a cause of action.

Go on to the next page.

49. 
What are the three requirements for constitutional standing?

1. 
___________________________________________________________

2.
___________________________________________________________

3.
___________________________________________________________

50.
In the space provided below, please state whether the state and city will prevail on a claim that the case should be dismissed for lack of standing, and the reasons supporting your conclusion.

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
END OF PART ONE
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 SEQ CHAPTER \h \r 1PART TWO

ONE SHORT ESSAY QUESTION

SUGGESTED TIME: FORTY-FIVE (45) MINUTES

PERCENTAGE OF EXAM POINTS: 25%
INSTRUCTIONS FOR PART TWO: 

This part consists of one (1) short essay question.  Please put your answer in a blue book entitled “Part Two,” and not into this examination booklet.  Please limit your answer to four (4) single-spaced bluebook pages.
QUESTION

A plaintiff brought suit in a federal court alleging that her constitutional rights had been violated by the state-operated graduate school of computer science which had denied her application for admission.  She sought a judgment requiring the school to admit her.  The plaintiff had slightly higher undergraduate grade-point averages and standardized test scores than several admitted applicants who were classified by the graduate school as minorities. The written admissions policy statement of the school provided: 

The ultimate goal is the admission of outstanding and capable students. Each applicant is to be evaluated individually, with primary significance placed upon the undergraduate grade-point averages and standardized test scores. Other variables to be considered include leadership and work experience, residency, unique talents or interests and similar qualities. An additional goal is the admission of a meaningful number of minority students to enrich the educational experience offered by the school.
Prior to the adoption of the policy, entry classes consistently included between 2% and 3% of minority students.  During the five years of admissions prior to the plaintiff’s application, pursuant to the policy, the percentages of minority admissions were: 7%, 10%, 21%, 15% and 13%.  In the year of the plaintiff’s application, the percentage was 15%.
How should the Court rule?
END OF EXAM
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