CONSTITUTIONAL LAW FINAL EXAM
PROFESSORS MALAGUTI & WINIG

ANSWERS AND EXPLANATIONS FOR PART ONE
(Please note that, for pedagogical reasons, the answers 

and explanations sometimes are quite lengthy, sometimes 

much more so than would be expected in an exam answer.)

Questions 1 and 2 are based on the following fact pattern:
In early 1996, Alabama, Florida, Georgia, Mississippi, North Carolina, South Carolina, Tennessee, and Virginia entered into an interstate compact called the “Southeast Interstate Low-Level Radioactive Waste Management Compact” (the Compact). The purpose of the Compact was to create facilities to dispose of low-level radioactive waste generated in the region. The Compact established an “instrument and framework for a cooperative effort” to develop new facilities for the long-term disposal of low-level radioactive waste generated within the region. 
The Compact was to be administered by a “Southeast Interstate Low-Level Radioactive Waste Management Commission” (the Commission), composed of two voting members from each participating state. While an existing facility in Barnwell, South Carolina would serve as the disposal facility, it was scheduled to close by the end of 2002. The Compact therefore required the Commission to develop “procedures and criteria for identifying ... a host [S]tate for the development of a second regional disposal facility,” and to “seek to ensure that such facility is licensed and ready to operate as soon as required but in no event later than 2001.” The Compact authorized the Commission to “designate” a party State as a host State for the facility. 
In September 1996, the Commission designated North Carolina as the host for the second facility. Although the Commission was “not responsible for any costs associated with the creation of any facility,” North Carolina asked the Commission for financial assistance with building and licensing costs. The Commission responded by adopting a resolution providing financial assistance to North Carolina. To that end, the Commission created a “Host States Assistance Fund” to help North Carolina with the “financial costs and burdens” of “preliminary planning, the administrative preparation, and other pre-operational” activities.
The Commission estimated in 1999 that it would cost about $21 million and take two years to obtain a license for the North Carolina regional-disposal facility. That proved to be wildly optimistic. By the end of 2006, the estimate would rise to $139.5 million, and issuance of a license was not anticipated until August 2010.

Between 1997 and 2005 the Commission provided North Carolina with approximately $67 million. Those funds came from surcharges and access fees collected from the operation of the existing Barnwell facility. In July 2005, however, South Carolina withdrew from the Compact, thereby depriving the Commission of continued revenues from the Barnwell facility. The Commission then informed North Carolina that it would no longer be able to provide financial support for licensing activities. On December 19, 2007, North Carolina informed the Commission it would commence an orderly shutdown of its licensing project; it took no further steps to obtaining a license for the facility. 

Alabama, Florida, Tennessee, and Virginia would like to sue North Carolina for breach of the Compact. 

1.
In what Court should Alabama, Florida, Tennessee, and Virginia bring its suit against North Carolina?

The United States Supreme Court.
2.
In the space below, briefly explain the reasoning for your answer to Question 1.
The Supreme Court has original jurisdiction over: (1) cases affecting ambassadors, other public ministers and consuls; and (2) cases in which states are the parties.  This is an action in which both the plaintiffs and the defendant are states; it can only be brought in the U.S. Supreme Court. Congress may not enlarge or restrict the original jurisdiction of the Supreme Court but it may grant concurrent jurisdiction to the lower Article III federal courts (now the United States District Courts).  Today, the only cases heard originally in the Supreme Court are suits like this one, in which states comprise the parties. The vast bulk of Supreme Court work involves appeals from civil and criminal cases that have already been tried rather than “original jurisdiction” cases.

Questions 3 through 12 are based on the following fact pattern:
The State of Cerveza has a firearms control law that permits properly licensed persons to carry limited firearms for the purpose of self-protection, hunting and/or “lawful recreational shooting.” There is no right to possess, carry or transport any kind of firearm in the State of Cerveza without a proper license. The Cerveza firearms law allows all forms of non-automatic rifles, but limits possession of handguns to “those capable of firing only a single shot without the necessity to reload.”

Prior to applying for a “License to Carry a Firearm” (LTC) – the only firearms permit recognized by the State of Cerveza – an applicant must complete a “Certified Firearms Safety Course” run by the Cerveza Department of Animal Control and Hunting Safety. Entry into the course, which requires 60 hours of attendance and a tuition payment of $1,200, is limited to high school graduates or those possessing a GED (high school equivalency) certificate. Although the course can lead to the issuance of an LTC, the primary tenet espoused by the course instructors is that, when it comes to firearms possession, “abstinence is the best policy.”

Then, the applicant must complete a detailed application which includes: a full listing of employment positions since the age of 16; a full listing of all public and private schools attended; a full listing of all degrees and certificates awarded by all schools ever attended; a full listing of all criminal charges ever filed against the applicant with the disposition of each; a full listing and description of all civil actions in which the applicant was a party; a full listing of any and all motor vehicle infractions of the applicant, in each and every jurisdiction, since the applicant started driving; and a signed waiver allowing a thorough background check.

The applicant for an FTC must submit the completed application to the “Cerveza Firearms Licensing Review Board” (the Board), a state agency. The applicable statute prescribes that the applicant “shall bear the burden of proving his suitability to receive an LTC by clear and convincing evidence.” 

By statute, the Board meets twice a year, but will only consider applications filed at least 90 days prior to each such meeting. The typical semi-annual meeting concludes in about two eight-hour sessions. The Board does not take testimony or accept exhibits in regard to applications (other than the background check that is conducted), but allows each applicant to submit a one-page, double spaced statement in support of his or her application. No stenographic transcript or tape is made of the meetings. The Board does not issue written opinions regarding any application, instead stamping each either “approved” or “denied.” There is no right of appeal to a higher administrative agency. Additionally, the statutory scheme presents no right of judicial review of Board determinations.

The firearms control law automatically disqualifies licensure of anyone “convicted or adjudicated to be guilty or responsible for an offense, or offenses, in the aggregate, that is or are punishable by a term of at least 60 days of imprisonment, whether such offense(s) was committed as an adult, youthful offender or delinquent child.” The law further provides that “the Board may, in its sole and absolute discretion, consider the impact of any ethical, moral or lifestyle matter in determining the fitness of any applicant to be issued an LTC.” The Board typically approves between 60 and 65 percent of the LTC applications it considers.

*
*
*

Venable Dos Equis, a 68 year old resident of the suburb of Staythursty, about a half hour north of Maifrends, the capitol of Cerveza, has lead a life of global exploration, high-stakes gambling, jai alai supremacy, multi-linguism, culinary excellence, multi-culturism, fast cars, sexual satisfaction, espionage and an unyielding interest in erudite subjects. A gifted raconteur, Venable graduated from the Moss-Tenter-Esting Preparatory Academy in 1960 and attended the prestigious Aztec University, where he graduated summa cum laude with a degree in Eclectic Arts. Thereafter, Venable pursued a prestigious post-graduate “Corona Scholarship” (a program established by former Senator Rhoda Carona – America’s first woman Senator) at the Dom Perignon College of Oxford University. After taking his Oxford post-graduate degree, Venable interned with MI5, the famous British counterintelligence and security agency. Then, Venable disappeared for about a dozen years, presumably working as a spy for Great Britain and the United States. He is said to have killed 26 men with only his hands and feet; he always eschewed firearms in favor of the martial arts.

In 1980, Venable resurfaced and commenced a period of narcissistic exploration. While hiking the Chilean portion of Patagonia, Venable drank from a mountain stream and exclaimed to his companion, “this water is delicious, someone should bottle it,” to which his obtuse companion responded, “Yeah, sure! Why would anyone pay for a liquid that they can get from their kitchen sinks for free?” At that point Venable recognized the marketing genius of his pronouncement and, against the unanimous advice of his marketing advisors, as well as his dimwitted hiking companion, decided to start the world’s first bottled water company: “Venable Springs.” By the millennium, Venable was a billionaire. Then, capitalizing on his surname, Venable started filming Dos Equis beer advertisements in 2008, in the process earning an additional several million dollars. In 2009, along with Warren Buffet, Ted Turner, and Bill and Melinda Gates, Venable took a pledge to donate at least half his fortune to charity.  

*
*
*

Recently, Venable has been hobbled by an old Jai Alai injury that has left him unsure about his martial art skills, and even his amorous capabilities. In fact, he is no longer ambulatory without the assistance of a cane. To make matters worse, a burglar recently broke into Venable’s home and stole some expensive art. Venable confronted the intruder with a Jiu-Jitsu pose and threatening cane display, but the interloper merely laughed and walked out of the house with Venable’s valuable art in tow. It was then and there that Venable determined he would shun his martial arts credo and purchase a handgun.

*
*
*

Venable paid the $1,200, sat through the 60 monotonous hours of Cerveza’s required Certified Firearms Safety Course, and fastidiously completed every jot and tittle of the onerous firearms application. He filed the application well before the deadline and included a one-page explanation addressing the fact that he had once been arrested in Washington, D.C. for assaulting an assailant who was attempting to kill the Secretary-General of the United Nations, but had been set free once the local authorities came to understand his standing in the security community. Venable stressed that he never was charged with a crime, and had only been performing his lawful duties as joint-CIA/MI5 operative. Venable patiently awaited the Board’s response and was confident that he would soon have his firearm.

*
*
*

Some eight months later, the five-person Cerveza Firearms Licensing Review Board convened to review the numerous firearms applications before it. Well into the second day of review, when most Board members were tired, grumpy and ready to go home, Venable’s application came up for review. The eye of one member immediately came to Venable’s one-page explanation of the D.C. incident. She exclaimed, “this guy’s been arrested for assault!” Another Board member followed, “Look, this dude has a degree in Eclectic Arts! He’s got to be a faggot!” Then, another Board member immediately grabbed the “denied” stamp and punched the back with the bold, red letters that sealed Venable’s firearms fate. No Board member bothered to review Venable’s background check, which was pristine.

*
*
*

Venable has sued the State of Cerveza contending that: (1) the entire statutory firearms scheme is unconstitutional, and (2) the Board’s handling of his application was unconstitutional.

3.
Venable’s claim that the entire statutory firearms scheme is unconstitutional should be styled as a(n):

CIRCLE ONLY ONE OF THE FOLLOWING:

AS APPLIED CHALLENGE


FACIAL CHALLENGE
4.
Venable’s claim that the Board’s handling of his application was unconstitutional should be styled as a(n):

CIRCLE ONLY ONE OF THE FOLLOWING:

AS APPLIED CHALLENGE


FACIAL CHALLENGE

Assume for the following questions that the State of Cerveza responds to Venable’s complaint with a Rule 12(b)(6) motion to dismiss for failure to state a cause upon which relief can be granted.

5.
The most likely ground upon which Cerveza’s motion to dismiss would be granted is: 
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6.
In the space provided below, please explain why the answer you chose for Question 5 is better than the other answers.

The justiciability defenses – no advisory opinions, standing, ripeness and mootness – seek to ensure that federal courts address only live controversies between real parties, and not hypothetical questions. Venable is asserting a genuine grievance that personally affects him and clearly does not fall within any of these doctrines. The political question doctrine is misplaced because Marbury v. Madison clearly places the resolution of constitutional disputes, such as the Second Amendment issue involved in this action, with the federal courts rather than the coordinate branches of federal government. The adequate and independent state grounds abstention requires a prior decision by a state court; the facts make no mention of such a judgment. The 11th Amendment defense, on the other hand, at least initially seems like a good match. The 11th Amendment prohibits a suit by an individual against a state, and this is a suit in which an individual (Venable) is the plaintiff and a state (Cerveza) is the defendant. It presents a much more colorable defense than any of the others listed.  
7.
In the space provided below, please state whether the defense you chose in your answer to Question 5 will succeed, and apply the facts to the law to justify your conclusion.

COMMENT: This is an interesting issue that the Supreme Court has not yet reached. A high-scoring answer will recognize the new fundamental nature of the right to bear arms for self defense under the 2nd Amendment, and will continue to consider the 2nd Amendment’s interaction with the 11th Amendment and Section 5 of the 14th Amendment. I will consider logical arguments on either side of the issue. Something like this will work:

ANSWER: It is likely that the state’s 11th Amendment immunity defense will succeed. Although the 11th Amendment creates a general immunity protecting the states against suits by individuals such as Venable, Congress may expressly waive that immunity while exercising its enforcement powers under Section 5 of the 14th Amendment (which protects people from historical discrimination and from violations of their “fundamental rights”). In the 2008 case of District of Columbia v. Heller, the Supreme Court ruled that "the Second Amendment protects a personal right to keep and bear arms for lawful purposes, most notably for self-defense within the home." In 2010, the Supreme Court’s decision in McDonald v. Chicago found the 2nd Amendment to be applicable to the states (and not just the District of Columbia) because “the right to keep and bear arms [is] among those fundamental rights necessary to our system of ordered liberty," and thus should be “incorporated” against the states through the Due Process Clause of the 14th Amendment. Although the right to possess a firearm now seems to be the type of fundamental right that Congress can expressly protect under the enforcement provisions of the 14th Amendment, the facts are missing a component essential to 11th Amendment waiver: they do not suggest that Congress ever enacted legislation that expressly and manifestly waived 11th Amendment immunity in regard to claims under the 2nd Amendment. Accordingly, Venable’s claim will be dismissed on the ground of 11th Amendment immunity.

Assume for the following questions that the Cerveza firearms licensing scheme leaves the decision up to the municipality where the applicant resides, and that the Board was comprised of residents of the town of Staythursty. Venable’s suit was against Staythursty rather than Cerveza. And it was the municipality of Staythursty, rather than the state of Cerveza, that has raised the defense identified in your answer to Question 5.  In all other respects, including the manner in which the Board made its decision, the facts remain the same.

8.
Will these changes have any effect on the outcome of Staythursty’s motion to dismiss? 
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9.
In the space provided below, please explain your answer to Question 8, making sure the specific effect, if any, and reasons that the changes will or will not have an effect on the outcome of the motion to dismiss.

The “swapping” of the state defendant with the municipal defendant will prevent the defendant from succeeding on any 11th Amendment claim it may raise. 11th Amendment immunity applies only to law suits against a state itself, not one against a political subdivision of a state such as a county or municipality. Making Staythursty the defendant thus guarantees that the 11th Amendment defense will fail.

Assume for the following questions that Cerveza does not prevail on its Rule 12(b)(6) motion. (Please do not use this assumption to change your prior answers.)

10. 
The individual right upon which Venable is most likely to prevail on his substantive claim is: 
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11.
How will the individual right you identified in your answer to Question 8 be applied against the State of Cerveza? Through the:

CIRCLE ONLY ONE OF THE FOLLOWING:
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Note: Since we are attempting to apply the Constitution against a state rather than against the federal government, we use the 14th Amendment (which expressly applies to the states) rather than the 5th Amendment. In McDonald, the Supreme Court expressly chose to incorporate through the Due Process Clause of the 14th Amendment rather than the Privileges and Immunities Clause of the 14th Amendment (although, in a concurrence that did not become law, Justice Thomas expressed the preferance of the Privileges and Immunities Clause of the 14th Amendment). The Enforcement Clause of the 14th Amendment has never been used for incorporation purposes; is is a direct enforcement clause empowering Congress to act only in regard to claims brought under the 14th Amendment. The “General Applicability Clause of the Preamble” is nonsense, throw-away answer.

12.
In the space provided below, please state whether Venable’s cause of action asserting the individual right you identified in your answer to Question 11 will be successful, and apply the facts to the law to justify your conclusion.

COMMENT: I will consider logical arguments on either side of the issue. A high-scoring answer will address both the “facial” and “as applied” claims of unconstitutionality. It also will specifically address applicable provisions of the Cerveza statutory scheme and the specific actions of the Cerveza Firearms Licensing Review Board. Something like this will work:

Venable will succeed both in claiming that portions of the Cerveza’s firearms control law are facially unconstitutional and that the Board’s handling of Venable’s application was unconstitutional as applied to him. Although the Supreme Court has failed to articulate a standard of review pertaining to 2nd Amendment claims, the McDonald decision did seem to designate the right to bear arms to be one of our “fundamental” rights; it is likely, therefore, that Cerveza’s firearms control law will be reviewed under some type of enhanced scrutiny. In requiring that an applicant for a firearm “shall bear the burden of proving his suitability . . . by clear and convincing evidence,” the Cerveza law seems to have improperly shifted the normal burden in enhanced scrutiny cases – the burden is always on the government in other enhanced scrutiny cases – so that the asserter of the fundamental right actually carries the burden of proof. Although Heller made clear that ex-felons and the insane will not have the right to possess firearms, assessing the “clear and convincing evidence” burden to the person seeking the right of self-defense appears to be facially unconstitutional. In addition, the Board’s lackadaisical and thoughtless handling of Venable’s application seems likely to portend success for his as applied claim. Venable’s record shows that he is neither an ex-felon nor mentally insane; he clearly does not fall into the category of those who do not merit 2nd Amendment benefit, and clearly should have been granted an LTC. In addition to the 2nd Amendment claim, Venable appears to have a valid due process cause of action against the Board.
Questions 13 through 15 are based on the following fact pattern:
The Federal Food, Drug, and Cosmetic Act (“FDCA”) was enacted in 1938. It prohibits the misbranding of food. In 1990, Congress amended the FDCA through the passage of the Nutrition Labeling and Education Act (“NLEA”). The NLEA aimed to “clarify and ... strengthen the Food and Drug Administration's legal authority to require nutrition labeling on foods, and to establish the circumstances under which claims may be made about nutrients in foods.” The many subsections of 21 U.S.C. § 343 establish the conditions under which food is considered “misbranded.” Generally, food is misbranded under 21 U.S.C. § 343(a)(1) if “its labeling is false or misleading in any particular.” Two statutory sections – §§ 43(q) and (r) - impose more specific labeling requirements. Respectively, these sections regulate the information that goes into the “nutrition box” section on all packaged products and nutrient content claims that appear elsewhere on the label.

Section 343(q) governs “nutrition information” and discusses information that must be disclosed about certain nutrients in food products. It is principally in the nutrition box area that a food manufacturer must inform consumers of, for example, the total number of calories per serving or the quantities of various nutrients contained in a food product. An accompanying regulation further requires “[a] statement of the number of grams of trans fat in a serving, defined as the sum of all unsaturated fatty acids that contain one or more isolated (i.e., nonconjugated) double bonds in a trans figuration....” More simply, this regulation requires a declaration of trans fat content, at least where trans fat is meaningfully present in a food. The regulation states that “[t]rans fat content shall be indented and expressed as grams per serving to the nearest 0.5 gram increment below 5 grams and to the nearest gram increment above 5 grams. If the serving contains less than 0.5 gram, the content, when declared shall be expressed as zero.” Where a product contains less than 0.5 gram, the manufacturer need not include the zero gram statement at all unless a nutrient content claim is made elsewhere about fat, fatty acid or cholesterol content. In a final rule issued in 1993, the FDA described this rounding down regulation as follows: “[t]he nutrition labeling regulation prescribed levels for nutrients that are nutritionally trivial, i.e., those nutrients that are present in a food at insignificant amounts and that consequently are declared as zero on the nutrition label (e.g., less than 5 calories and less than 0.5 g total fat)

Section 343(r) discusses “nutrition levels and health-related claims” about a food product made anywhere on a product label. This provision governs all voluntary statements about nutrient content or health information a manufacturer chooses to include on a food label or packaging. Specifically, the section covers claims that “expressly or by implication,” “characterize[ ] the level of any nutrient,” or “characterize[ ] the relationship of any nutrient ... to a disease or health related condition.”  
The FDA has promulgated regulations regarding three specific kinds of claims made about packaged food: express nutrient content claims; implied nutrient content claims; and health claims. An express nutrient content claim is a direct statement about the level or range of a nutrient in a food, like “100 calories.” A purveyor may include such a claim as long as it “does not in any way implicitly characterize the level of the nutrient in the food and it is not false or misleading in any respect (e.g., “100 calories” or “5 grams of fat”), in which case no disclaimer is required.” An implied nutrient content claim describes food or an ingredient in a manner that suggests that a nutrient is absent or present in a certain amount, such as “high in oat bran.” An implied content claim might also make a comparative statement, like “contains as much fiber as an apple,” or might suggest that the product is consistent with a nutritional or healthy diet.  Notably, the section prohibits the use of certain terms-such as “free,” “low,” or “good source” that characterize the level or range of any nutrient in a food unless these terms conform to definitions established by the Secretary.  Finally, a health claim is one that specifically “characterizes the relationship of any substance to a disease or health-related condition.” A food purveyor may include implicit content claims so long as they are “consistent with a definition for a claim,” as provided in a federal regulation.

Section 343(r) adds that, “[a] statement of the type required by [Section 343(q)] that appears as part of the nutrition information required or permitted by such paragraph is not a claim which is subject to this paragraph.” An accompanying regulation further instructs, however, that “[i]f such information is declared elsewhere on the label or in labeling, it is a nutrient content claim and is subject to the requirements for nutrient content claims.” 
 
Section 343-1(a)(4) expressly preempts any state or local “requirement for nutrition labeling of food that is not identical to the requirement of section 343(q).” Section 343-1(a)(5), in turn, preempts state or local governments from imposing any requirement on nutrient content claims made by a food purveyor “in the label or labeling of food that is not identical to the requirement of section 343(r).”
*
*
*

A number of plaintiffs have commenced a class action law suit against the Quaker Oats Company in regard to the alleged mislabeling of trans fat on the packages of Chewy Granola Bars.  

Trans fat is a substance that is chemically manufactured through a process called hydrogenation. Manufacturers add hydrogen atoms to normal vegetable oil by heating the oil to temperatures above 400 degrees Fahrenheit in the presence of certain ion donor catalyst metals. In its natural state, fat appears in two chemical varieties: (1) fats that lack carbon double bonds, known as saturated fat; and (2) fats that have carbon double bonds, with hydrogen atoms on the same side of the carbon chain, known as cis fats. Trans fats differ from natural fats in that they have double bonds on opposite sides of the carbon chain. The chemical difference is meaningful in several respects. Trans fats boast useful traits characteristic of both types of natural fat: like many vegetable fats occurring in nature, trans fats are legume-based, are relatively inexpensive and, like saturated animal fats, have long shelf-lives in which flavor and texture are maintained. Trans fats are therefore something of a “wonder product” for the packaged food industry and appear in as much as 40 percent of processed, packaged foods.

Artificial trans fat does not exist in nature and some contend the human body has not evolved to digest it properly. Trans fats opponents assert that the very same chemical properties that make trans fat appealing to the food industry also make it “highly toxic” to human health. The opponents rely upon a number of scientific studies (private and governmental) that suggest a link between trans fat consumption and serious, negative health effects such as heart disease, diabetes and cancer. They also point out that certain states and countries have restricted or banned the sale of food products containing trans fat.
Quaker Oats makes Chewy Granola Bars that include hydrogenated vegetable oil in the ingredient list. The nutrition label states that a single Chewy Bar contains “0 grams trans fats.” In fact, there is some trans fats in Quaker Oats Chewy Bars but federal regulations governing such nutrition labels expressly instruct that any level of trans fat that falls below 0.5 gram per serving must be rounded down to zero. 
On a side panel of the Chewy Bars box, Quaker Oats repeats the “0 grams trans fats” statement. The class action plaintiffs claim that this side-panel writing – removed from the nutrition facts section but plainly visible to consumers – is false and misleading. The plaintiffs also point to the fact that, elsewhere on the box, Quaker Oats describes Chewy Bars as “wholesome,” and “a good source of calcium and fiber.” The box reads that the bars are “made with whole grain oats,” contain “no high fructose corn syrup,” and are among “smart choices made easy.” This final statement connotes participation in an industry-sponsored “Smart Choices” program. 
The plaintiffs maintain that the statements imply Chewy Bars are healthful or part of a healthful lifestyle, notwithstanding the hydrogenated oil indisputably contained within them. They suggest images of oats, nuts and children in soccer uniforms that also appear on the box contribute further to defendant's inaccurate message.
The named plaintiffs allege they repeatedly purchased defendant's Chewy Bars for personal consumption in numerous California stores. Absent Quaker Oats’s “material deceptions, misstatements, and omissions,” relating to the presence of trans fats in defendant's product, the plaintiffs insist they would not have made those purchases.
13.
Quaker Oats would like to move for summary judgment. The most likely ground upon which its motion for summary judgment would be granted is: 
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COMMENT: This is an issue involving “federalism:” the relationship between the central government and the state governments. It does not involve “separation of powers:” the relationship between the three branches of the federal government. 
The “nondelegation doctrine” is incorrect because it is aimed at protecting the proper separation of powers between Congress and the Executive; no such struggle is apparent here. The “legislative veto” problem occurs when Congress passes a law, turns it over to the Executive branch (via an agency) to “execute,” but retains the power to undo what it has authorized the Executive branch to do.  See Immigration & Naturalization Service v. Chadha (1983). The facts do not offer such a scenario. The “Dormant Commerce Clause” aims at preventing states from protecting local businesses and/or interfering with interstate commerce. The facts are devoid of any such protectionism or interference with commerce. The “state action doctrine” essentially provides that only a government (state or federal), or an acceptable privy of the government, is liable for violating one’s constitutional rights; there is no action against private individuals for constitutional violations. The facts do not suggest the type of private action that would give rise to a “state action” defense. Finally, “Economic Due Process” was system of legal protectionism for businesses imposed by the courts prior to the New Deal. Asserting a fundamental right to contract or conduct business without government interference, pre-New Deal courts consistently struck down governmental regulations enacted to protect consumers or employees in the workplace. The doctrine began to unravel with the case of Nebbia v. New York (1934); and today courts give great deference to government regulation of economic matters. Not only is this concept wholly unrelated to the fact pattern; it does not exist any more as a valid defense.

On the other hand, “Preemption” is the enforcement mechanism of the Constitution’s “Supremacy Clause.” A state statute, regulation, or common-law cause of action must yield when it conflicts with a federal statute, regulation, or treaty. The fact pattern is dripping with potential conflict between the federal law/regulatory scheme and the state-law causes of action at issue (misrepresentation and fraud), and thus presents a preemption issue.      

14.
The ground you have chosen as your answer to Question 14 is divided into different types. In the space provided below, please list and describe the types.

Express Preemption: This occurs when the Congressional Act, agency regulation or U.S. treaty clearly articulates the intent to supersede conflicting state law. Sometimes, however, even when the federal law contains an express preemption provision, the question remains whether the allegedly-conflicting state law or action is within the scope of the federal law.
Field Preemption: Even absent an express preemption, “field preemption” occurs if a federal law presents a scheme of federal regulation so pervasive that Congress must have intended to occupy the entire field.
Conflict Preemption: “Conflict preemption” takes one of two forms: “impossibility” preemption or “obstacle” preemption:

A. “Impossibility preemption” occurs when it is literally impossible to comply with both the state and federal laws at issue. 

B. “Obstacle preemption” occurs when a state law creates “an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.” 
15.
In the space provided below, please state whether Quaker Oats’s motion for summary judgment will be successful, and apply the facts to the law to justify your conclusion.

Express Preemption: It is likely Quaker Oats will prevail on its claim of express preemption; the express preemption provisions of the federal law are pretty strong articulations of the intent to preempt state-law cases on the subject. The federal law expressly preempts any state or local requirements “in the label or labeling of food that is not identical to” the requirements of the federal scheme articulated in the fact pattern. (Emphasis added.) It is almost impossible that any judgment against Quaker Oats based on state law would produce a result that is exactly identical to (pardon the redundancy) the requirements of the federal scheme. Thus, the state law causes of action are expressly preempted.

Field Preemption:  Even if Quaker Oats fails in its claim of express preemption, it possesses a solid argument that this extensive, meandering, and supremely-detailed statutory scheme is so pervasive that Congress must have intended to occupy the entire field.

Conflict Preemption:  Quaker Oats’s claim of conflict preemption is the weakest of the three types of preemption. Given the paucity of facts in the fact pattern about Congress’s purposes and objectives in creating this extensive legislative scheme, we cannot say whether it will prevail in asserting “obstacle preemption.” But we do know that a claim of “impossibility preemption” will fail; Quaker Oats can comply both with the labeling requirements of the federal scheme and refrain from the kind of misrepresentation and fraud that would lead to a state-law claim.  
Questions 16 through 28 are based on the following fact pattern:

The Massachusetts Real Estate Bar Association, Inc. (REBA), formerly known as the Massachusetts Conveyancers’ Association, Inc., is a 150-year-old bar association with a membership of approximately 3,000 Massachusetts real estate attorneys. REBA’s website describes its members as representing “lenders, buyers, sellers, owners, landlords and tenants in every real estate practice area and specialty including resolving title issues and title insurance, commercial leasing, transactional matters for both residential and commercial property, affordable housing, environmental, zoning, permitting and land use, alternative dispute resolution and litigation.” REBA is not an integrated bar; that is, it is not an association of attorneys in which membership and dues are required as a condition of practicing law in the jurisdiction. Nor has the Massachusetts Supreme Judicial Court (SJC) delegated to REBA the resolution of questions about what is the unauthorized practice of law.

REBA has a history of attempting to curtail what it calls “witness” or “notary” real estate closings, in which all of the documents required to complete a real estate transaction are compiled by non-lawyer third parties; an attorney will only witness the closing of the transaction. REBA believes that the essential tasks involved in a real estate transaction are an “interconnected series of activities that must be performed in order to convey the various legal interests in ... real estate,” and each of the activities must be overseen, if not personally conducted, by an attorney. REBA’s position is that some mechanical tasks, such as creating title abstracts, may be delegated to non-attorneys, so long as “the lawyer maintains a direct relationship with the client, supervises the delegated work, and has responsibility for the work product.” REBA also alleges that the issuance of title insurance policies is the practice of law because title insurance policies are based on the examination and legal analysis of the seller’s legal title in the property, which REBA asserts must be conducted by an attorney.

Consistent with its views, REBA has opposed bills in the legislature that would formally recognize witness closings in Massachusetts and has tried to persuade affiliated bar associations to petition the SJC to adopt, through rulemaking, REBA’s own definition of the practice of law into the Massachusetts Rules of Professional Conduct. REBA also filed and won two lawsuits in 1993 and 2001 in Massachusetts Superior Court to enjoin local companies, not run by lawyers, from providing real estate settlement services. Neither decision was appealed to the SJC. Neither the Massachusetts Rules of Professional Conduct nor the Massachusetts Statutes dealing with the authorized practice of law specifically address the propriety of witness (or similar) closings in Massachusetts.  
National Real Estate Information Services, Inc. (NREIS) is a Pennsylvania-based corporation that provides real estate closing and title insurance-related services for mortgage lenders throughout the country. It is a member of the Title/Appraisal Vendor Management Association (“TAVMA”), a national trade association of companies providing real estate closing services. NREIS’s customers are mostly national mortgage loan companies. NREIS provides these companies with centralized back-office operations in support of their lending transactions. Aside from third-party lawyers with whom NREIS contracts to attend closings, NREIS does not employ any lawyers to provide its services. NREIS asserts that it does not hold itself out to its customers as practicing law or having the ability or qualifications to practice law.

NREIS both provides real estate closing services and acts as a title insurance agent in Massachusetts. In helping to coordinate a real estate closing, NREIS, at the lender’s request, may provide any of the following services in Massachusetts: (1) obtaining valuations of a property and third-party reports such as tax certifications and flood reports; (2) obtaining title searches from a third-party vendor; (3) drafting the settlement statement; (4) scheduling the closing with a Massachusetts attorney who will attend and transmitting the lender’s documents to that attorney for the closing; (5) disbursing settlement funds, held by NREIS in its own bank account until the mortgage has been executed by a borrower; and (6) ensuring that the transaction documents were completed properly and properly recorded. NREIS describes these activities as administrative rather than legal.

For each NREIS closing, a third-party vendor under contract to NREIS conducts the title search. One of those companies, Connelly Title, itself does not employ any lawyers and purports only to provide title abstracting services and no legal analysis. NREIS does not conduct its own review of the title abstract provided by Connelly Title. When a lender-customer requests that NREIS provide a deed for a transaction, NREIS complies by contracting with another third-party vendor, a Las Vegas, Nevada-based company. That company also is not a law firm. As to the closings themselves, NREIS schedules the closing to be attended by a Massachusetts attorney, selected from a list it maintains of around seventy-four lawyers. Before the closing, NREIS sends the relevant documents to the attorney. NREIS does not provide any instructions as to how the attorney should conduct the closing.

NREIS also acts as a title insurance agent on its transactions when requested. When acting as a title agent, NREIS does not review the status of the real estate title. It prepares the title insurance policy based on a title abstract provided by a third-party vendor, simply copying the contents of the abstract into the policy documents. NREIS issues polices for several companies that write title insurance in Massachusetts, including Stewart Title, First American, Ticor Title, and Old Republic.

In November 2006, REBA brought suit in state court against NREIS seeking a declaratory judgment that “an attorney retained to perform a conveyance of a legal interest in Massachusetts real property on behalf of a bank or lender must have a direct attorney-client relationship with the bank or mortgage lender client, and that [NREIS is] not permitted to interpose [itself] into that attorney-client relationship or otherwise control it.” REBA also sought relief in the form of a preliminary and permanent injunction to prevent NREIS from “engaging in any of the activities which constitute a conveyance of real property unless they are acting under the supervision or control of a Massachusetts attorney.” REBA did not seek monetary damages. That suit, REBA hoped, would ultimately result in an authoritative judgment by the SJC on the continuing issues surrounding witness closings. REBA served as the only plaintiff on its lawsuit; no lawyer members of REBA joined the suit as party plaintiffs.

NREIS removed the case to federal district court on diversity of citizenship and counterclaimed against REBA. In its counterclaim, NREIS sought a declaratory judgment against REBA contending that: (1) REBA’s activities constituted interstate commerce; (2) that REBA’s lawsuit against NREIS, and its other activities seeking to prevent witness closings in Massachusetts “discriminated against NREIS in the marketplace and burdened  interstate commerce;” (3) REBA’s activities violated NREIS’s constitutional rights in violation of 42 U.S.C. § 1983; (4) NREIS deserved a preliminary and permanent injunction preventing REBA from continuing to “interfere with its commercial activities properly conducted in interstate commerce; and (5) NREIS deserved attorneys’ fees and costs “on account of REBA’s violations of NREIS’s constitutional rights under 42 U.S.C. § 1983. NREIS did not seek to add the SJC or any other political division of the Commonwealth of Massachusetts in furtherance of its claims that it had a federal right to conduct witness closings within the state.

*
*
*

NREIS has sought summary judgment against REBA on the ground that REBA lacks standing to bring its action.
16.
 In the space provided below, please state and explain the requirements for, and elements of, constitutional standing.

First, the plaintiff must show injury-in-fact: that s/he has suffered, or will suffer, actual or imminent injury. Second, the plaintiff must show causation: the injury must be fairly traceable to the defendant’s conduct. Third, the plaintiff must show redressibility: a favorable court decision will abate the plaintiff’s injury or provide compensation for it.

17.
Which of the types of prudential standing listed below is most pertinent to the facts presented above? 

CIRCLE ONLY ONE OF THE FOLLOWING:

THIRD-PARTY 
TAXPAYER/GENERALIZED
ORGANIZATIONAL

 STANDING

     STANDING


   STANDING
COMMENT: Third-party standing does not apply. It involves an action brought by a person other than the injured party. It is allowed only if: (1) there is a close relationship between the injured party and third party bringing the case (e.g., doctor-patient), and (2) the injured party faces a significant impediment preventing him from suing in his own right (e.g., lack of funds, potential embarrassment caused by the litigation). REBA is an “organization,” not an individual. 

“Taxpayer standing” involves a plaintiff attempting to sue based only on his or her status as a taxpayer. Ordinarily, status as a taxpayer alone does not entitle one to sue government. The courts consider such suits to constitute “generalized grievances:” claims shared with all other members of society. Nothing here suggests that REBA is attempting to attain standing based solely upon its status as a taxpayer. Accordingly, taxpayer standing is not relevant to the facts. 

On the other hand, REBA is an organizational plaintiff that represents individual members much like the NRA or Sierra Club. The facts therefore cry out for a consideration of the doctrine of organizational standing. 

18.
In the space provided below, please state and explain the requirements for, and elements of, the specific type of prudential standing you chose in your answer to Question 17.

As a general rule, an organizational plaintiff may not sue on behalf of its members; the members must sue on their own behalf. However, federal courts will permit the action to proceed upon organizational standing when: (1) the organization’s members have standing themselves, (2) the suit relates to the organization’s purpose, and (3) the members are not needed for adjudication. 

19.
In the space provided below, please state whether NREIS’s motion for summary judgment on the ground of standing will be successful, and apply the facts to the law to justify your conclusion.

REBA should be allowed to proceed with its suit on the ground of organizational standing because: (1) Its members have constitutional standing -- NREIS’s conduct of witness closings will harm them financially because non-lawyers lacking years of expensive education and the need to maintain professional and ethical standards can charge substantially less for conveyancing work and thus cut the law practices of Massachusetts lawyers (Injury), NREIS and similar title companies would be the direct cause of such loss of business, and an injunction barring NREIS and similar companies from conducting witness closings would redress the lawhers’ injury; (2) REBA’s suit relates to its organizational purpose – representing attorneys who conduct real estate transactions (indeed, REBA has brought these suits in the past); and (3) the individual lawyer members are not needed for adjudication – there is no need for testimony or participation of all 3,000 lawyer members of REBA; to the contrary, their testimony would be duplicative and judicially cumbersome.
REBA has brought a motion for summary judgment asserting that NREIS’s counterclaim should be dismissed without a consideration of its substantive claims.

20.
Which of the following grounds best supports REBA’s motion for summary judgment?
CIRCLE ONLY ONE OF THE FOLLOWING:

THE STANDING

THE UNCONSTITUTIONAL
THE POLITICAL

  DOCTRINE

 CONDITIONS DOCTRINE    QUESTION DOCTRINE
   THE STATE 

THE PREEMPTION


THE RIPENESS

ACTION DOCTRINE
   DOCTRINE


  DOCTRINE
COMMENT:  “Standing” does not apply because, in its counterclaim, REBA is claiming it has legal grounds upon which it can sue NREIS. A plaintiff cannot raise standing against a defendant it has sued.
The “unconstitutional conditions doctrine” prevents a state or federal government from requiring someone (usually an employee) to surrender a constitutional right in order to receive a government benefit. We studied it this semester in the First Amendment context. No facts suggest that this doctrine is in the least bit relevant.

The “political question doctrine” is a separation of powers concept under which  SEQ CHAPTER \h \r 1federal courts choose not adjudicate matters better left to the political branches of government (Congress and the President) under our Constitution. The question here – essentially, what constitutes the practice of law – is one normally determined and better decided by the judiciary itself. Furthermore, a dispute regarding the practice of law in Massachusetts, with no applicable federal law identified in the fact pattern, just fails to implicate inquiry under the federal separation of powers concept.
For “preemption” to apply, we would need a federal statute, regulation or treaty that conflicts with a state statute, regulation or common law cause of action. Such is not the case here.

The “ripeness doctrine” prevents judicial review of a claim that rests upon contingent future events that may not occur as anticipated, or indeed may not occur at all. That is not the case here; NREIS is presently conducting witness closings and they are cutting into business that attorneys would otherwise conduct themselves.
21.
In the space provided below, please state and explain the requirements for, and elements of, the ground for summary judgment you chose in your answer to Question 20.

As a general rule, our Constitution protects individuals from governments (state and federal) but not by private actors. There are two exceptions to this “state action doctrine.” The first is the “public functions exception,” where a private entity exercises powers traditionally and exclusively reserved to the state. An example occurred in Terry v. Adams (1953), in which a private political party controlled a county’s the voting registration and election processes. The Supreme Court found this to constitute a government function, and allowed the case to proceed. The second exception is the “entanglement exception” where the government affirmatively authorizes, encourages or facilitates private conduct that violates the Constitution. The Supreme Court applied this exception in Shelly v. Kraemer (1948) where a private housing restriction prohibited residential occupation by non-Caucasians. Because the private individuals could not enforce the restrictive covenant without resort to a government process – the judicial system – the Court employed the entanglement exception to avoid strict application of the state action doctrine against them.

22.
In the space provided below, please state whether REBA’s motion for summary judgment on the ground you chose in answering Question 20 will be successful, and apply the facts to the law to justify your conclusion.

REBA is a private actor and, unless falling within one of the two exceptions articulated above, seems to qualify for dismissal under the state action doctrine. Although state supreme courts historically and traditionally control admission to, and practice in, an “integrated bar” for all attorneys allowed to practice within the state, REBA is not a so-called integrated bar association; it is a private bar association that caters only to its 3,000 members, which comprise a small part of the integrated bar in Massachusetts. Therefore, the “public functions exception” does not apply to REBA. The “entanglement exception” also does not apply because no facts show that the Commonwealth of Massachusetts has acted jointly with REBA, or that the Commonwealth has insinuated itself into REBA’s activities to the extent that REBA should be considered to have participated in government action. To the contrary, REBA is just another private bar association akin to the Women’s Bar Association, the American Bar Association, the Hellenic 
Bar Association, American Trial Lawyers Association, etc.    
Assume for the following set of questions that NREIS did implead the SJC and Commonwealth of Massachusetts, and contended that their rulemaking and lawmaking activities concerning the practice of law in Massachusetts actively prevented witness closings in Massachusetts and “discriminated against NREIS [and other out of state title companies] in the marketplace and burdened interstate commerce” in violation of the dormant commerce clause.  

23.
In the space provided below, please generally describe the dormant commerce clause and how it operates.

The dormant commerce clause (sometimes called “the negative commerce clause”) is a judicially created doctrine (it isn’t mentioned in the constitution) that prohibits a state from passing legislation that improperly burdens or discriminates against interstate commerce.  The dormant commerce clause is self-executing; it applies even in the absence of a conflicting federal statute.  The essential idea is to prevent states from discriminating against out-of-state businesses, or from giving in-state businesses an improper advantage in the marketplace.

Any individual or corporation who is discriminated against in interstate commerce on the basis of state residence or domicile can bring a dormant commerce clause case. Unlike the Privileges and Immunities Clause under Article IV, one does not have to be a citizen of the United States to bring a dormant commerce clause action. 
24.
In the space provided below, please state and describe the various standards of review that may be employed when confronting a dormant commerce clause issue.
First, read the statute or law (there must be a state statute or law to make the Dormant Commerce Clause relevant) to see whether it facially discriminates against out-of-staters. If the state law facially discriminates, apply the so-called “strict scrutiny” test and (almost always) strike it down as violating the dormant commerce clause. Under strict scrutiny, a dormant commerce clause violation can only be overcome by a showing that the state has no other means to advance a legitimate local purpose; this is indeed a very difficult task.
If the state law does not facially discriminate, i.e., it is facially neutral, inquire whether it nevertheless has a discriminatory effect on interstate commerce. If the state law is facially neutral, but has a discriminatory effect on interstate commerce, strike it down as violating the dormant commerce clause.
If the state law is not facially discriminatory, and has only “incidental” effects rather than discriminatory effects on interstate commerce, apply the so-called Pike v. Bruce Church, Inc. balancing test: balance the local benefits derived from the law against the burden it creates on interstate commerce. In applying Pike, consider "the nature of the local interest involved, and . . . whether it could be promoted as well with a lesser impact on interstate activities." Laws promoting exercises of traditional police power – health, safety, welfare, etc. – while only incidentally having an impact on interstate commerce will likely be upheld under Pike. 
If your analysis determines a dormant commerce clause violation, check to see whether one of the two recognized exceptions applies:

(A)
The “market participant exception” occurs when the state acts like a business or customer, rather than a "market regulator." 
(B)
Congress, the federal branch entrusted with regulation of commerce in the first place, has approved such state or local action. 
25.
In the space provided below, please state whether NREIS will be successful in claiming that its rights under the dormant commerce clause have been violated, and apply the facts to the law to justify your conclusion.

COMMENT: I will consider logical arguments on either side of the issue. A high-scoring answer will recognize that the regulation of the practice of law in Massachusetts does not facially discriminate against out-of-state businesses, but that it probably is a close call as to whether the regulation of witness closings has a “discriminatory” or “incidental” effect on interstate commerce. Something like this will work:

This set of questions does not present any facts suggesting that the SJC’s written regulations on the practice of law in Massachusetts facially discriminate against out of state businesses; the facts do not even suggest that the SJC’s regulations specifically address witness closings. By all accounts, therefore, Massachusetts’s written standards regarding the practice of law are facially neutral. The question remains, however, whether the effect of the SJC’s regulation of the practice of law in Massachusetts has a “discriminatory” or “incidental” effect on interstate commerce. NREIS will argue that any prohibition on non-lawyer witness closings will have a discriminatory effect on interstate commerce because it will prevent out-of-state closing companies from being able to conduct closings in Massachusetts, thus driving up the cost for consumers. But it is more likely that such has only an incidental effect on interstate commerce; the regulation of the practice of law restricts both in-state and out-of-state non-lawyer closing companies and is aimed at consumer protection rather than discrimination in favor of local businesses. Laws regulating the practice of law promote the exercise of traditional police power – consumer protection and the regulation of a profession – while only incidentally effecting interstate commerce; the Massachusetts scheme will likely be upheld under the Pike balancing test. Moreover, our system of federalism has historically and traditionally left the regulation of professions such as law and medicine to the states. It would be improper for a court to insinuate Congress’s commerce power into traditional state power. 
Finally, the facts do not suggest that either the market participant or Congressional approval exceptions apply. Nothing suggests that the state itself conducts real estate closings or that Congress has passed any laws leaving the decision to the states.
Congress has not enacted any legislation regarding the propriety of so-called witness closings and the ability of the states to prevent or allow them. Assume for the next set of questions that Congress desires to enact a law allowing witness closings nationwide, setting uniform standards and procedures regarding such closings, and setting the terms and conditions upon which the states might prevent or limit their occurrence. 

26.
  Which of the following sources of authority would best support Congress’s prerogative to legislate in regard to so-called witness closings?
CIRCLE ONLY ONE OF THE FOLLOWING:

THE COMMERCE

  THE DORMANT 


THE 10TH

  CLAUSE


COMMERCE CLAUSE

AMENDMENT
 THE 11TH

THE ENFORCEMENT CLAUSE

THE TAKE CARE

AMENDMENT 
 OF THE 14TH AMENDMENT

   CLAUSE
COMMENT:  The dormant commerce clause (sometimes called “the negative commerce clause”) is a judicially created doctrine that operates in the absence of Congressional action. Here, Congress wants to act affirmatively, so the dormant commerce clause does not apply.

The Tenth Amendment is a source of power for state action, not Congressional action. It does not apply.

The Eleventh Amendment provides immunity to the states in certain circumstances. It does not provide power to Congress, and thus is a misplaced concept.

While the Enforcement Clause of the 14th Amendment can supply Congressional power (through the Due Process Clause of the 5th Amendment), nothing suggests that Congress is acting under the substantive provisions of the 14th Amendment, e.g., preventing discrimination under the Equal Protection Clause or upholding a fundamental right under its Due Process Clause.

The Take Care Clause of Article II requires that the President “shall take Care that the Laws be faithfully executed.” It has nothing to do with the exercise of Congressional power.

On the other hand, the Commerce Clause articulated in Article I, Section 8, Clause 3 has historically been Congress’s greatest source of power, especially when it can be claimed that Congress is acting in the field of business or other economic activity as it seeks to do here.     
27.
In the space provided below, please state and describe the various standards of empowerment that may be employed when considering whether Congress possesses the power to act as described above.
The Commerce Clause gives Congress the power to "regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes." The federal commerce power can only attach when a law involves at least one of the following: 

1. channels of commerce (anything to do with sale or exchange of goods in the interstate marketplace)
2. instrumentalities of commerce ( the use of planes, trains, automobiles,  roads, airways, railways, and water in commerce), and 
3. activities substantially affecting interstate commerce. 

The last criterion, itself a product of the so-called Necessary and Proper Clause, has been used to expand the reach of the commerce clause to matters that themselves are not business, but which affect businesses or other economic activities. Recently, the Supreme Court has been attempting to draw back the extensive reach of the Commerce Clause as practiced between about 1936 and 1995.
28.
In the space provided below, please state whether Congress does possess the authority to act as described above, and apply the facts to the law to justify your conclusion.

COMMENT: I will consider logical arguments on either side of the issue. A high-scoring answer will recognize that the regulation of the practice of law in Massachusetts does involve economic activity and that it would seem to fit within the “substantially affecting interstate commerce” category. But that answer will also consider that the regulation of professions such as law has historically and traditionally been left to the states under the 10th Amendment. Something like this will work:

As the recent financial meltdown demonstrates, the mortgage industry has operated in a national setting and has had an impact on our national economy. Mortgage closings, including so-called witness closings, therefore are activities that substantially affect interstate commerce. This is especially so when one considers the broad reach of Wickard v. Filburn (1942), which determined that regulation of a farmer’s crops used merely to feed farm animals on his own land involved interstate commerce despite the fact that the crops would not be brought to market. The recent case of Gonzalez v. Raich (12005) recently reaffirmed the Wickard decision and seemed to confirm the far reach of Commerce Clause power. On the other hand, in United States v. Lopez (1995), the Supreme Court struck down a portion of a federal law that allowed federal prosecution for possession of a weapon in a school zone, holding this to be a purely local crime that should be handled under local laws. And in United States v. Morrison (2000), the Supreme Court struck down a portion of the federal “Violence Against Women Act” that permitted Federal prosecution of sexual assaults. Once again, the Court found rape to be a purely local crime reserved to the states under the Tenth Amendment. Like rape, the regulation of the practice of law historically has been considered a purely local matter reserved to the states under the 10th Amendment. On the other hand, Lopez and Morrison were criminal cases that arguably involved very little economic activity. The same cannot be said in regard to the regulation of mortgage closings, which undeniably involve economic activity.

Questions 29 through 33 are based on the following fact pattern:

Frederick Acker is the executive director of the S.P.C.A. of Connecticut, Inc., a nonprofit corporation engaged in the sheltering and adoption of homeless cats and dogs and doing business in Monroe, Connecticut. Acker has been engaged in animal adoption there since 1999, when he applied for and obtained a valid commercial kennel license for the premises under the name “Animal Adoption Network, Inc.” 

On April 14, 2004, the Monroe Zoning Commission (the Commission) conducted a site visit of the premises, apparently in response to complaints from neighbors. At a meeting held on May 13, 2004, the commission adopted several findings, concluding that (1) the structures and animal runs on the premises were nonconforming and were not permitted to be expanded or modified; (2) the maximum number of dogs that may be kept there was twenty-nine; (3) no expansion of activity shall be permitted; (4) no commercial vehicles of any type shall be parked or stored; and (5) any trailers stored on the premises were not to be used or occupied by an animal. 
On February 11, 2005, a zoning enforcement officer authorized by the Commission served on Acker a cease and desist order providing notice that he was in violation of each of those findings. Acker appealed the order to the Monroe Zoning Board of Appeals (the Board), and after the zoning board upheld the order, he appealed to the Superior Court. In a decision rendered on February 11, 2008, the court sustained the decision of the Board, finding that there was substantial evidence that the nature, character and use of Acker’s property had changed since Acker began operating the kennel on the premises. The court specifically found that Acker’s violations included: use of a greenhouse to store dogs contrary to the Commission's prohibition against expansion or modification of the structures; Acker’s keeping of 87 dogs on the premises instead of the permitted 29; the continued holding of “open houses” on the premises even though it constituted an unlawful expansion of activity; the parking of a tow truck on the premises “for some time;” and the use of a trailer to house dogs. Neither the court nor any governmental agency has confiscated Acker’s dogs or claimed that they have been mistreated. Neither the court nor any governmental agency has claimed that his business included anything other than the sheltering and adoption of homeless cats and dogs. Neither the court nor any governmental agency has claimed that Acker failed to attend to his animals’ health needs.

The court's decision was covered in a Connecticut Post article published on February 13, 2008. The article discussed the events leading up to the decision and reported that Acker vowed to appeal to the Appellate Court. On June 17, 2008, the Connecticut Post published a second article reporting that the Appellate Court declined to hear Acker's appeal.

Barbara Pittcalf, does not know and has never met Acker. Like Acker, however, she is involved in the sheltering of animals, and is currently a volunteer “adoption advisor” for the Trumbull Animal Group, which assists in the placement of homeless cats and dogs. After reading the two Post articles, Pittcalf wrote and submitted a letter to the editor of the Monroe Courier. On July 17, 2008, the Courier published the letter, which reads: 
To the Editor: 
I was pleased to see that the Appellate Court refused to hear Fred Aker's [sic] case. I was happier still to read that he'll comply. Had he done that years ago, he would have saved the town and his neighbors a lot of grief, and himself a lot of legal fees. He knew the restrictions when he moved there so I could never understand why, if he wanted to sell dogs on a grander scale, he just didn't move to a larger facility where he would be allowed to do so legally. 
Mr. Aker [sic] should be ashamed of the way he mistreated the dogs kept at his establishment. Forcing 87 dogs to reside in space suitable for only 29 is despicable. What’s worse is that those dogs cannot healthy. It’s one thing for Michael Vick to face the music for mistreating dogs, but it is completely another thing when one who is supposed to provide shelter delves into the darkness.

I’ll pray for Mr. Aker and hope he’ll find another business.

Barbara Pittcalf, Trumbull
Above Pittcalf’s letter, the Monroe Courier inserted the following title: “Spring Hill Road resident compares shelter owner to Michael Vick; happy to see neighbor comply.” Pittcalf does not live on Spring Hill Road and is neither a resident of Monroe nor a neighbor of Acker.
Finding his business dwindling, and his friends acting very cool toward him, Fred Acker has sued Barbara Pittcalf and the Monroe Courier for defamation.
29.
There are four categories of plaintiffs in defamation cases. Please state them in the space provided below.
1. 
The plaintiff is a public official or someone running for office.
2. 
The plaintiff is a public figure (someone prominent in the community).
3. 
The plaintiff is a private figure, but the matter involved is of public concern (issues in which the public has a legitimate interest).
4. 
The plaintiff is a private figure and the matter involved is not of public concern.

30.
Please state the standards and elements of defamation applying to each of the category of plaintiffs you identified in your answer to Question 29.

1.
If the plaintiff is a public official or office seeker, the plaintiff must prove by clear and convincing evidence the falsity of the statements made as well as actual malice.  Actual malice requires that the defendant knew the statement was false or acted in reckless disregard of the truth.
2. 
If the plaintiff is a public figure, the plaintiff must prove by clear and convincing evidence the falsity of the statements made as well as actual malice.  Actual malice requires that the defendant knew the statement was false or acted in reckless disregard of the truth.

3. 
If the plaintiff is not a public figure, public official or office seeker, but the alleged defamation involves a matter of public concern, the plaintiff can recover compensatory damages if the statements were false and the defendant was negligent. “Presumed” or punitive damages are only available with proof of actual malice.

4. 
If the plaintiff is not a public figure, public official or office seeker, and the alleged defamation involves a matter of public concern, use the same standard as directly above, except that no actual malice is required for presumed or punitive damages. 

31.
Which category of plaintiff would apply as to Fred Acker?
The plaintiff is a private figure, but the matter involved is of public concern (issues in which the public has a legitimate interest).
32.
In the space provided below, please state whether Fred Acker will prevail upon his claim of defamation, and apply the facts to the law to justify your conclusion.

Acker will likely prevail against Pittcalf and the Monroe Courier. To prevail against Pittcalf and the Monroe Courier, Acker will have to demonstrate that their statements were false and that the defendants were negligent in publishing them. One could well find portions of Ms. Pittcalf’s letter to be false. She claimed that Acker “should be ashamed of the way he mistreated the dogs kept at his establishment,” but no government agency or court ever found that he had mistreated his animals. She asserted that “[f]orcing 87 dogs to reside in space suitable for only 29 is despicable,” but no governmental agency or court ever found that Acker had forced 87 dogs to live in space suitable for only 29; the agency and court merely found that keeping more than 29 dogs was an inappropriate “expansion” of activities in violation of the zoning laws. Comparing Acker to Michael Vick also cast Acker’s treatment of his animals in false light. One could easily find that Pittcalf’s and the Monroe’s Courier’s publication of the statements, without checking the sources cited in the Connecticut Post articles, was negligent. A reading of the agency orders and court opinion would reveal that the charges and findings against Acker had nothing to do with animal mistreatment or cruelty. Acker should be able to recover compensatory damages.
33.
In the space provided below, please address whether Acker, if he prevails (even if you concluded in the last answer that he does not), will recover special or punitive damages.
Acker likely will not be able to recover special or punitive damages against Pittcalf and/or the Monroe Courier. In cases where the plaintiff is not a public figure, public official or office seeker, but the alleged defamation involves a matter of public concern, “presumed” or punitive damages are only available with proof of actual malice. Actual malice requires that the Pittcalf and/or the Monroe Courier knew Pittcalf’s statements were false or that they acted in reckless disregard of the truth. Nothing suggests that either Pittcalf or the Monroe Courier actually knew that Pittcalf’s statements about animal mistreatment were false. To the contrary, both appeared to just negligently “assume” it. Additionally, nothing in the facts that someone attempted to bring the true facts to the defendants’ attention or that they were actually reckless in failing to understand them.
Questions 34 through 38 are based on the following fact pattern:

In December 2009, Lee Knowlin was convicted of burglary and sentenced to prison for 20 years. When prisoners enter the Wisconsin Department of Corrections, they receive an initial “assessment and evaluation” to determine their security classification and program assignments. In May 2010, as part of his assessment and evaluation, Knowlin was given a “substance abuse subtle screening inventory” to determine whether he needed alcohol or drug treatment. The classification specialist administering the test concluded that “The client is substance dependent. It is recommended that the client be referred to an education program.” At Knowlin's classification hearing on the same day, the classification specialist recommended Knowlin for “AODA Level 5-B-COGN.” 

The Wisconsin Department of Corrections runs its own Alcohol and Other Drug Abuse treatment program for prisoners. The main goal of the program is to “promote changes in attitude and behaviors that will assist inmates in drug and alcohol free reintegration into the community.” Refusal to participate in the program is one of fourteen factors that may be considered in assigning a custody classification under Wisconsin law. Custody classification may affect institution placement. In addition, the parole commission may deny presumptive mandatory release to a prisoner if he “refus[es] ... to participate in counseling or treatment that the social service and clinical staff of the institution determines is necessary for the inmate.” 
Knowlin has steadfastly refused to enter Wisconsin’s substance abuse program for prisoners. Prison officials have consistently reported that he is uncooperative in general, borderline violent, grumpy and disruptive, all because of his substance abuse issue. The prison officials contend that Knowlin’s behavior are having a detrimental impact on prison safety and security. They have threatened to transfer Knowlin to a high-risk facility, where he will spend most of his time in solitary confinement unless he enters the recommended program. Knowlin’s only response is that the prison officials are seeking to retaliate against him for exercising “a legitimate constitutional right.”

34.
Is Knowlin correct that his situation involves a legitimate constitutional right that he holds?

CIRCLE ONLY ONE OF THE FOLLOWING:

YES





NO
35.
If the answer to the preceding question is in the affirmative, identify that right below and describe its full reach. If it is in the negative, please explain why not.

A patient possesses a fundamental right to direct or withhold consent to medical treatment. This right even includes the right to withdraw death-prolonging procedures such as feeding tubes, procedures far more protective of life than that at issue here.

36.
Do the facts and applicable law implicate a constitutionally-protected right in favor of the state? 
CIRCLE ONLY ONE OF THE FOLLOWING:

YES





NO
37.
In the space below, briefly explain the law supporting your answer to Question 36.

As made clear in Cruzan v. Missouri Dept. of Public Health (1990), a state has a general interest in the protection and preservation of human life, as well as other, more particular interests, at stake. For example, a state may legitimately seek to safeguard the personal element of an individual's choice between life and death. The state is also entitled to guard against potential abuses by surrogates who may not act to protect the patient, including a requirement that clear and convincing evidence be presented supporting the choice to withhold treatment.

38.
Please make your best argument that Knowlin has the right to refuse substance abuse treatment, and that the state cannot punish him for so refusing. 
The right to refuse medical treatment is so fundamental that, in proper circumstances, patients are allowed to forgo medical treatments such as feeding tubes that would save or extend their lives. Knowlin’s medical situation is far less dire. If he possesses a constitutional right to refuse medical treatment that would save his life then, a fortiori, he possesses a constitutional right to refuse treatment that would cure him of drug addiction.
Questions 39 through 46 are based on the following fact pattern:
“Sexting” is the practice of sending or posting sexually suggestive text messages and images, including nude or semi-nude photographs, via cellular telephones or over the Internet. In October 2008, school officials in the Tunkhannock, Pennsylvania, School District discovered photographs of semi-nude and nude teenage girls, many of whom were enrolled in their district, on several students' cell phones. The officials learned that male students had been trading these images over their cell phones, and turned the phones over to the Wyoming County District Attorney's Office. George Skumanick, then District Attorney, began an investigation.
In November 2008, Skumanick stated publicly to local newspaper reporters and an assembly at Tunkhannock High School that students possessing “inappropriate images of minors” could be prosecuted under Pennsylvania law for possession or distribution of child pornography, or for criminal use of a communication facility. A few months later, Skumanick sent a letter to the parents of between 16 and 20 students on whose cell phones the pictures were stored and students appearing in the photographs. The letter threatened that Skumanick would bring charges against those who did not participate in what has been referred to as an “education program.” 

The letter described the education program to be divided into a Female Group and Male Group. The “Female Group” syllabus lists among its objectives that the participants “gain an understanding of what it means to be a girl in today's society, both advantages and disadvantages.” In the first session, students are assigned to write “a report explaining why you are here,” “[w]hat you did,” “[w]hy it was wrong,” “[d]id you create a victim? If so, who?,” and how their actions “affect[ed] the victim[,][t]he school[, and] the community.” The first two sessions focus on sexual violence, and the third on sexual harassment. The fourth session is titled “Gender identity-Gender strengths,” and the fifth “Self Concept,” which includes an exercise entitled “Gender Advantages and Disadvantages.”
The letter concluded by demanding that affected students attend a group meeting in advance of the start of the education program. At the group meeting scheduled by the letter, held on February 12, 2009, Skumanick repeated his threat to bring felony charges unless the children submitted to probation, paid a $100 program fee, and completed the education program successfully. One parent, whose daughter had appeared in a photo wearing a bathing suit, asked how his child could be charged with child pornography based on that picture. Skumanick responded that she was posing “provocatively.” When one child’s father asked Skumanick who decided what “provocative” meant, Skumanick refused to answer and reminded his audience he could charge all of the minors with felonies, but instead was offering the education program. He exclaimed, “These are the rules. If you don't like them, too bad.”
Skumanick then asked the parents to sign an agreement assigning the minors to probation and to participation in the program. Only one parent did so. Skumanick gave the other parents one week to sign.
Before the meeting, Skumanick had shown one set of parents a two-year-old photograph of their daughter, in which the daughter and a friend, both 12 or 13-years-old at the time, are shown from the waist up wearing white, opaque bras. One was speaking on the phone, while the other was making a peace sign. Despite the parents’ protests that their daughter and friend were merely being “goof balls” and were not naked, Skumanick claimed the image constituted child pornography because they were posed “provocatively.” He promised to prosecute them on felony child pornography charges if they did not agree to his conditions and attend the proposed program.
After the meeting, Skumanick showed another parent the photograph of her daughter taken about a year earlier. In the photograph, the daughter is wrapped in a white, opaque towel, just below her breasts, appearing as if she just had emerged from the shower.
Eleven days later, on February 23, an administrator from Juvenile Court Services wrote the parents to inform them of an appointment scheduled for the following Saturday, February 28, at the Wyoming County Courthouse, “to finalize the paperwork for the informal adjustment.” Most of the parents and minors agreed to the conditions. 
One set of parents has sued Skumanick, seeking a temporary restraining order and preliminary injunction to prevent him from initiating criminal charges against their daughter for the photographs. 
39.
In the space below, please list as many kinds of unprotected speech as you can think of.

(1) incitement of an illegal activity, (2) fighting words, (3) obscenity, and (4) child pornography (even if it fails to rise to the level of obscenity). (4) Some, but not all, consider defamation to be unprotected speech so we’ll give credit for that.  

40.
Are the “sexting” activities described above protected speech or unprotected speech under First Amendment law? 

CIRCLE ONLY ONE OF THE FOLLOWING:

PROTECTED



UNPROTECTED

41.
In the space below, explain the law supporting your answer to Question 40.

While child pornography is not protected speech (even when it fails to rise to the level of obscenity), the speech described above is not child pornography. Child pornography requires the depiction of children involved in a sex act, whether the depiction is actual or simulated. While the photos involved may depict scantily-clad girls, or possibly even girls posing “suggestively,” nothing in the facts states or suggests that any of the photos involved girls engaged in a sex act of any kind.
Assume for the next set of questions that the “sexting” activities described above constitute protected speech.

42.
Was the District Attorney’s threat to prosecute the students based on content-based or content-neutral speech? 

CIRCLE ONLY ONE OF THE FOLLOWING:

CONTENT-BASED



CONTENT-NEUTRAL

43.
Please explain your reasoning in choosing your answer in the prior question, making sure to apply the facts to the law to justify your conclusion.

A “content-based” law or action regulates either a particular subject matter or a particular viewpoint; that is, the law or act must be aimed at the content of the speech. To be “content-neutral,” the purpose of the law or action must be unrelated to the content of the speech and must not favor one viewpoint over another. Here, the D.A. is acting based on the content of the expression – what he termed to be the suggestive nature of the photographs. He clearly would not have acted if he thought the content had been innocuous.
44.
Based upon your answer to the prior question, what would be the standard of review a court would apply in on the case?
Strict Scrutiny
45.
The District Attorney countered the children’s First Amendment claim at the court hearing on the motion for injunctive relief by presenting the affidavit of a child psychologist, who claims to be an expert in regard to the effect that “sexters” have in schools. The psychologist asserts in the affidavit that even one “sexter” can disrupt the disciplinary structure and learning environment of an entire school. He further claims that “Sexters” cause other students to skip classes, and sometime entire school days, generally forsake their work, and engage in delinquent behavior. Whether you agree or disagree with this claim, please briefly make the government’s best legal argument in this regard. 
COMMENT: I recognize that this is a tough argument to make, and I’ll be open-minded to rational contentions. I’m looking for something like this, although there may be alternative arguments: 

Otherwise-protected speech that is likely to “incite” others to engage in illegal conduct is not protected by the First Amendment. The Supreme Court employs the so-called “clear and present danger” test to determine whether speech and/or expression constitute unprotected incitement. Under this approach, speech allegedly inciting illegal conduct can only be punished when there is a “clear and present danger” that the speech will lead to imminent illegal conduct and the speech is directed to causing imminent illegality. 
“Sexting” incites students to skip school, which is illegal for juveniles. In addition, the thrust of the child psychologist’s expert affidavit is that the effect of the incitement is far more imminent than one might think. Here, the girls’ conduct falls within the clear and present danger test, thus causing their expressions not to be protected. To the extent their activity occurred in a school environment only enhances the D.A.’s case. Schools, which are entrusted with inculcating civilized discourse in America’s youth, have greater latitude in preventing offensive speech (even speech that might otherwise be protected).
46.
Please state whether there are any other counter-arguments the government can raise in response to the children’s First Amendment claim, and address the likelihood of success of the counter-argument.

Another argument the D.A. can raise is the so-called “secondary effects doctrine,” which arose out of adult business zoning cases. Under this doctrine, government officials have greater leeway to regulate adult businesses if the primary purpose is to abate the harmful side effects allegedly associated with these businesses — such as increased crime and prostitution and decreased property values – rather than to suppress the protected speech itself.  Here, the D.A. would argue that he is not attempting to suppress the girls’ free expression. Instead he is attempting to ameliorate the secondary effects of that expression: causing other students to skip school, generally forsake their work, and engage in delinquent behavior.

Questions 47 through 50 are based on the following fact pattern:

Julliard, an African-American woman, applies for a job with XYZ Inc., a private company that owns and operates an area of land with retail establishments, commercial buildings leased out for office use and residential buildings leased to tenants who live there.  The land area is so large that XYZ, Inc. calls it “Nicetown.”  Nicetown has a private security force that operates as a police force, and it has numerous employees who run the day-to-day affairs of Nicetown.  Before her interview begins, an officer of the corporation informs her that XYZ is no longer hiring.  The next day, Julliard learns that in fact XYZ was hiring when she went in for an interview.   Julliard would like to sue XYZ for discrimination on the basis of race.

47.

What are the three possible classifications with their standards of review that the court may follow in analyzing her case?

A. 
Strict Scrutiny  (I’d also accept “compelling state interest,” or the like)

B.
Intermediate Scrutiny  (I’d also accept “important government interest,” or the like)

C.  
Rational basis (I’d also accept “deferential,” or the like)

48.
Who bears the burden of proof for each of the above-stated standards? (Circle the correct answer.)
A.

Julliard






XYZ
B.

Julliard






XYZ
C.

Julliard





XYZ

49.
Which one of the above-stated standards will apply to Julliard’s lawsuit?
Strict Scrutiny

50.
In the space provided below, please state whether Juliard will prevail upon her claim, and apply the facts to the law to justify your conclusion.

XYZ clearly created a classification by treating Julliard differently than other applicants for the job. The most likely motivation for the classification is race. Accordingly, under the strict scrutiny standard XYZ would bear the burden of proving a compelling interest that justifies its action in refusing to interview Julliard when it continued to interview Caucasian applicants.  In addition, the law must be narrowly tailored (not overbroad) to achieve the governmental interest (the government must employ the least restrictive means of achieving its goal). Almost always, the plaintiff wins and the government loses under strict scrutiny. So it appears the Julliard would win.

Julliard does face hurdle: XYZ is a private company, not a governmental agency, and as a general rule would not be liable under the Equal Protection Clause. On the other hand, XYZ did exhibit many attributes similar to those of a municipality, including the maintenance of a police force. Julliard would argue that this situation is much like the Marsh v. Alabama (1946), in which the Supreme Court found that the private corporation running the company town of Chickasaw, Alabama acted enough like a government to constitute state action. Julliard’s case is not as strong as that in Marsh, and is a close call.
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