Massachusetts School of Law

500 Federal Street, Andover, MA 01810

PROPERTY
COURSE OUTLINE

Professor Peter M. Malaguti

500 Federal Street

Andover, MA 01810

(978) 681-0800

Email: malaguti@mslaw.edu
Web Site: www.mslaw.edu/malaguti
-----------------------------------------------------
NOTE:
The purpose of this outline is to provide an organizational reference for the course.  The purpose of this outline is NOT to fully state all the rules you need to know or provide a study aid that serve as a substitute for missed classes or unread assignments.  This outline is very “bare-bones” are requires additional supplementation from your reading and class notes. 


It is essential that you expand this outline greatly, using your own notes, reading and thinking skills, in order to succeed in this course.

Trespass / The Right To Exclude
General Rule/Definition of Trespass:  (1) Intentionally (2) going onto someone else’s property (3) without permission.

NOTE:  The intent is not the intent to be a trespasser.  The intent is merely the intent to go where one is going.  Therefore, it is relatively easy to be an unknowing trespasser.  Intent is almost always fulfilled unless the person is forced onto the land, or ends up there as a result of some uncontrollable reflex, etc.

NOTE:  Before you can even consider the exceptions, you must satisfy the general rule.  Stated another way, there is no need to even consider the exceptions if someone is not even a trespasser under the general rule.

Exceptions

State v. Shack: 
The ability to get vital legal representation to migrant farm workers in their own dwellings is more important that the right to exclude whomever a property owner wants from his or her property.

Necessity/Emergency:
Preserving life and avoiding serious injury is more important than the right to exclude whomever a property owner wants from his or her property.



4 requirements for the necessity defense: 

(1) the trespasser or another person is faced with a clear and imminent danger, not one which is debatable or speculative;  

(2) the trespasser can reasonably expect that his or her action will be effective as the direct cause of abating the danger;  

(3) there is no legal alternative which will be effective in abating the danger;  and 


(4) the Legislature has not passed a law specifically precluding the defense.

Retrieving Property:
A person in ”hot pursuit” of his personal property is allowed to go on someone else’s land to retrieve it.

Blocked Road:
A person is allowed to go over someone else’s land to continue on his or her journey if the public road is blocked or impassible.  Nevertheless, the intruder is liable for the cost of repairing any damage he creates in passing through.

Attractive Nuisance:
Children who otherwise would be trespassers are not considered trespassers if:


(1) knows or has reason to know that children are likely to trespass; 

(2) the condition involves an unreasonable risk of death or serious bodily harm to such children; and 

(3) because of their youth, the children would not discover the condition or realize the risk involved.

Create Your Own

Exception:
You can argue an exception that has not been recognized by the courts yet if you have a good public policy reason supporting it.  But remember, you must be able to argue that the public policy reason supporting the exception is more important than a property owner’s right to exclude.

Wild Animals/Capture Doctrine

The capture doctrine holds that one must deprive a wild animal of its natural liberty in order to own it.  

This can happen in three ways: 

(1) killing it; 

(2) mortally wounding it; and 

(3) physically controlling it in a trap, net house, barn, corral or the like.  

If a wild animal escapes and regains its natural liberty, the former owner’s title in the animal ceases and it will again be unowned until someone else captures, mortally wounds or kills it.

If an animal escapes into a non-natural habitat, and as a result cannot survive on its own, it has not regained its natural liberty.  Title will remain with the former possessor.

Relativity of Title

Rarely is ownership absolute.  There almost always are different degrees of ownership.  The trick is to determine who has greater ownership rights in property.

There are different ways of measuring ownership rights:

1. Priority of Occupation: Usually the person who is associated with the property longer has greater rights.

2.  The ownership status of a person:  You will see that different titles are placed on different types of ownership: “true owner,” “finder of lost property,” “finder of misplaced property,” “finder of abandoned property,” “finder of embedded property,” finder of treasure trove,” “possessor of bailed property,” “thief,” etc.

Generally, but not always, the priority of occupation doctrine is more important than status.  An example of an exception would be with regard to a thief who, despite length of association with property, never has rights in property.

Please do not rely on trite understandings of property rights such as “finders’ keepers,” or “possession is 9/10 of the law.”  These maxims rarely are accurate.

Bailments

Bailor: owner

Bailee: non-owner possessor

Definition: rightful possession of personal property by someone other than the owner.

3 types at common law:
1.  
Benefits the bailee – bailee liable for even slight  






negligence.  Very high duty of care.

2.  
Benefits the bailor – bailee liable only for gross negligence or wanton and willful conduct.  Very low duty of care.

3.
Benefits both bailor and bailee – bailee liable in ordinary negligence.  Must act as a reasonably prudent person would given the circumstances.

Misdelivery rule: Regardless of the type of bailment, a bailee who delivers property tot he wrong person is strictly liable for conversion.

Trend in most jurisdictions: All types of bailments, and misdelivery, are guided by the ordinary negligence rule.
Adverse Possession

Brooklyn Bridge rule: If someone sells you something they don’t own, you get nothing.  As a general rule, you must own it to be able to pass title to it.  Said another way, you can only sell up to, or less than, that which you own.

Elements

1. Open & notorious

2. Continuous

3. Actual

4. Hostile

5. Exclusive

Additional Concepts

-
Constructive Adverse Possession / Color of Title

-
Tolling

-
Seasonal Use Doctrine 

-
Quantity of Title

-
Quality of Title

Estates in Land

A. Theories of Estates in Land: 

1. Ownership Measured over Time.

2. Two or More People Having Interests in Real Estate at the Same Time.

3. A Word on Medieval Logic.

B. Present Estates (Generally)

1.
Freehold


A. Fee Simple

B. Fee Tail

C. Life Estate


2. 
Non-Freehold (Mostly Left for Landlord-Tenant Law)

A.
Estate for Years

B.
Periodic Tenancy

C. 
Tenancy at Will

D. Tenancy at Sufferance

C.  
Present Estates (More Specifically)


A.
Fee Simple



1.
Definition

i. Five Powers of Fee Simple Owner:

· Use

· Abuse

· Exclusive Possession

· Reap the Fruits





-
Convey in Two Ways (inter vivos or by will/intestate distribution)



2.  
Characteristics



 
i. 
Potentially Unlimited Duration (First “Stupid Rule”)




ii. 
How to Convey


A. Common Law (“to A and her heirs”)

B. Modern Rule (Presume Fee Simple Absolute)



3.  
Types of Fee Simples

i. 
Fee Simple Absolute (FSA)

A. Definition

B. Characteristics

C. Examples

ii. Fee Simple Determinable (FSD)

A.  
Definition

B.
Characteristics

1. Potentially Lasts Forever (First “Stupid Rule”)

2. Terminates Automatically

3. “Clue Words” (“Until,” “So Long As,” “As Long As”)

4. Upon Forfeiture Estate Goes Back to Grantor (Person Creating the Estate)

5. Distinguished from Covenants Running With the Land






C.  
Examples




iii.  
Fee Simple Subject to a Condition Subsequent (FSSCS)

A. Definition

B. Characteristics

1.
Potentially Lasts Forever (First “Stupid Rule”)

2. 
Does Not Terminate Automatically: Must Be Terminated by Grantor (Re-Entry or Law Suit)

3. 
 “Clue Words” (“Upon Condition That,” “Provided That,” “But If,” “If It Happens That”)

4.
Upon Forfeiture Estate Goes Back to Grantor (Person Creating the Estate)

C. Examples






D. 
Hybrid FSD/FSSCS


1.
Ignore Clue Language


2. 
If all else fails, choose FSSCS


3. 
Examples




iv.
Fee Simple Subject to an Executory Limitation (FSSEL)






A.  
Definition






B.
Characteristics:

1.  
Potentially Lasts Forever (First “Stupid Rule”)

2.  
Upon Forfeiture Estate Does Not Go Back to Grantor.  It Goes To Another Grantee/Third Party (Someone Who Did Not Grant the Estate)






C. 
Examples






D. 
Final Word: Watch for Violations of the Rule Against Perpetuities

4.  
A Final Word on Fee Simples

i. Second “Stupid Rule” Relating to Fee Simples: Even though the FSD, FSSCS and FSSEL Are “Conditional” and Subject to Forfeiture, in the Eyes of the Law They Are the Equal of the FSA.



ii. 
Tip about the “Conditional” Estates Such as the FSD, FSSCS and FSSEL: These Types of Conditional Estates Are Not Limited to the Fee Simple; They Also Exist as to Other Present Freehold Estates Such as Life Estates.

 
B.  
Fee Tail

1. 
Definition

2. 
Characteristics

3. 
Forget About It!


C.   
Life Estate



1.  
Definition & Characteristics;  Three and One-Half (3½) Powers of Owner of Life estate:





i.   
Use

ii. 
Exclusive Possession

iii. 
Reap the Fruits





iii½. 
Convey in One Way (Inter Vivos, but Not by Will/Intestate Distribution).  Exceptions: Life Estate Pur Autre Vie, Mortgage.

D.
Concurrent Estates

1. 
Two or more people owning the same interest in the same land at the same time.


2.   
There are three concurrent estates:

A. Tenancy in common

B. Joint tenancy

C. Tenancy by the entirety


3.   
All cotenants own an “undivided interest in the whole.”

A.  
All own the whole parcel

B.  
All can use the whole parcel

4.  
Severance: Individual cotenants in both the tenancy in common and joint  

tenancy can alienate (sell or convey) their interests, even without the permission of the remaining cotenants.  Individual cotenants in the tenancy by the entirety cannot alienate their interests unless they meet the DAD rule:

A.  
Death

B.  
Agreement 

C.   
Divorce       

5.  
Right of survivorship: exists with the joint tenancy and tenancy by the 


entirety, but not with the tenancy in common.

A. The right of survivorship means that on the death of a cotenant his/her interest doesn’t pass through a will or by intestate distribution.  Instead, the surviving cotenants continue to own the real estate free of the interest of the dead cotenant.





B. 
The dying cotenant’s interest does not pass to the surviving cotenants.  The other cotenants just become owners free of the interest of the dying cotenant.





C. 
Example: O to A and B as joint tenants.  A gives a mortgage to M.  A dies.  Does B take subject to A’s mortgage to M?





D.  
B is free of A’s participation when A dies and the mortgage ceases to encumber the property.





E.  
If B died instead, the mortgage would continue to exist, but on A’s whole interest in the property, not just on ½ interest.

6.  
Tenancy by the entirety can only exist between two legally married 


people.

A.  
Forget about “common law marriages” unless you are told that they are recognized in a particular jurisdiction.

B. It does not follow that a jurisdiction recognizes “untraditional” marriages or relationships merely because they allow life partners to receive health, retirement, disability or other benefits.

C.  
Discussion about equal rights in tenants by the entirety estates.

1.  
Most states have abolished the tenancy by the entirety because of incidents or rank sexism.

2. Other states have merely equalized the rights.

3. Updating old tenancies by the entirety. 

4. Dower and curtesy, and the movement to abolish the concepts.  

5.  
Cohabitation without marriage; what rights are there?


7.  
How do you know which of the concurrent estates you have?

A. As with contracts and legislation, look to the words contained in the grant and determine whether there is a clear, unequivocal, unambiguous expression of the type of cotenancy intended.

1.  
“As tenants in common” creates a tenancy in common.

2. 
“As joint tenants” creates a joint tenancy.

3.  
“As tenants by the entirety” creates a tenancy by the entirety.”

B. If the grant language is not absolutely clear, there may be a need to employ some rules of construction.  Here are some:

1.  
If the right of survivorship is expressed, it cannot be a tenancy in common because the tenancy in common has no right of survivorship.  (Massachusetts and Multistate)

2. In multistate law, a grant to a legally married husband and wife, which does not expressly created a tenancy in common or joint tenancy, is presumed to be a tenancy by the entirety.  That is not the case in Massachusetts because the only way to create a tenancy by the entirety is to do so expressly.  Mass. Gen. Laws, Ch. 184 § 7.

3. In multistate law, if there is no survivorship expressed, and the grant is not to a legally married husband and wife, choose the tenancy in common over the joint tenancy.  A tenancy in common is always preferred over a joint tenancy. In Massachusetts, since there is no presumption that a tenancy by the entirety exists between legally married couples, apply the tenancy in common over a joint tenancy rule even if the couple is legally married.

4. The word “jointly” creates a joint tenancy in Massachusetts (Mass. Gen. Laws, Ch. 184 § 7), but not in multistate law.  Multistate law treats the word “jointly” as a mere expression of an intent to create some form of cotenancy.  If no right of survivorship is expressed therewith, the preference for tenancies in common over joint tenancies applies.

5. A failed tenancy by the entirety – where the grantor attempts to create a tenancy by the entirety but cannot because the couple is not legally married – is a joint tenancy, not a tenancy in common.  It would be unfair to deny the couple the right of survivorship, which was undoubtedly a primary consideration in the attempt to choose a tenancy by the entirety.

6. Examples and hypotheticals.


8. 
The “Unities.”

-
They are:




A.
Time




B.
Title 




C.
Interest 




D.
Possession




E.  
Person (Marriage)



-
The tenancy in common always has at least one unity – unity of possession – and can have as many as four (the first four, not the unity of the person)



-
The joint tenancy always has four unities (the first four, not the unity of the person)



-
The tenancy by the entirety always has all five unities


-
Tracing the unities: examples and hypotheticals.


9. 
When contenants cannot get along:



A.
Partition

i. Physical division

ii. Sale

iii. Equitable accounting

iv. Figuring damages: examples and hypotheticals

D. 
Future Interests


1.  
The Future Interests (Generally):



A. 
Reversion



B. 
Possibility of Reverter



C. 
Right of Entry for Condition Broken (Sometimes Called “Right of Entry” or “Right of Re-Entry”)


D.  
Remainder



E.  
Executory Interest


2.  
General Rules and Considerations

A. 
First “Stupid Rule” as to Future Interests:

i. 
The First Three Future Interests (A., B. and C.) Are Always Owned By, or in Favor Of, the Grantor (Person Creating the Estate)  

ii. 
The Last Two Future Interests (D. and E.) Are Always Owned By, or in Favor Of, A Grantee (A Person Who Did Not Create the Estate)  



B.  
Common Law Conveyancing Rules:




i. 
Executory Interests: Not Possible Before the Statute of Uses Was Enacted in 1535 (Effective in 1536).  You Will Not Get Any Problems Predating 1536, So Always Assume That There Are Executory Interests.
ii. Outside Materials/Study-Aides Will Cover Arcane “Common Law Technical Rules” Such as the “Doctrine of Worthier Title,” the “Rule in Shelley’s Case” and the “Destructibility of Contingent Remainders.”  Forget about Them.  Nearly Every State Abolished These Rules Long Ago, and They Are Rarely, If Ever, Tested on the Bar Exam.


3.  
The “Close the Circle,” or “Balance the Equation” Theory of Future 



Interests:



A.  
Will Help You Know You Are Doing it Right.



B. 
Rule: You Always Begin with a Fee Simple Absolute, and Must End with a Fee Simple Absolute.  If You End with Less than a Fee Simple Absolute (E.g., a Life Estate), You must Find Additional Future Interests to Get Yourself Back to a Fee Simple Absolute.


4.  
Future Interests (Specifically):



A.  
Reversion

i. Always Owned By, or in Favor Of, the Grantor (First “Stupid Rule” as to Future Interests)

ii. Always Occurs When the Grantor Conveys a Smaller Estate than That Which He or She Owns (E.g., Life Estate from Fee Simple)

iii. Reversion Fills in the “Gap” Created When Smaller Estate Is Conveyed.  Remember, You Always Begin with a Fee Simple Absolute, and Must End with a Fee Simple Absolute.

iv. A Reversion Occurs by Operation of Law Rather than by the Express Language of the Grantor.

v. Examples

vi. All Reversions Are “Vested” (Not Subject to the Rule Against Perpetuities).  The Two Types of “Vested” Reversions: 

1. 
Indefeasibly Vested (Cannot Be Divested)

2. Subject to Divestment:  Usually, When the Grantor Conveys a Smaller Estate Followed by a “Contingent” Remainder

3.  
Examples



B.  
Possibility of Reverter

i. Always Owned By, or in Favor Of, the Grantor (First “Stupid Rule” as to Future Interests)

ii. Stupid Rule: a Possibility of Reverter Only Occurs When the Grantor Conveys an Estate Equal to His Own. (Usually, Grantor Owns Some Type of Fee Simple and Conveys Some Type of Fee Simple.  Remember, All Fee Simples Are Equal in the Eyes of the Law.) 

iii. Always Follows the Grant of a Determinable Estate (Usually a Fee Simple Determinable)

iv. Examples (Distinguish from Reversion)



C.  
Right of Entry for Condition Broken (Sometimes Called “Right of Entry” or “Right of Re-Entry”)
i. Always Owned By, or in Favor Of, the Grantor (First “Stupid Rule” as to Future Interests)

ii. Stupid Rule: a Right of Entry Only Occurs When the Grantor Conveys an Estate Equal to His Own. (Usually, Grantor Owns Some Type of Fee Simple and Conveys Some Type of Fee Simple.  Remember, All Fee Simples Are Equal in the Eyes of the Law.) 

iii. Always Follows the Grant of a “Subject to Condition Subsequent Estate (Usually a Fee Simple Subject to Condition Subsequent).  This Is the Rule That Distinguishes it from the Possibility of Reverter. 

iv. Examples



D.   
Remainder

i. Stupid Rule: Always Owned By, or in Favor Of, A Grantee (A Person Who Did Not Create the Estate)  

ii. Stupid Rule: Remainders Only Become Present Possessory Estates upon the Natural Termination of the Prior Estate

iii. On the Expiration of the Prior Estate, the Interest “Remains Away” from the Grantor

iv. There can be no remainder immediately following a fee simple because a fee simple is supposed to last forever, and it cannot “naturally terminate.”

v. Examples

vi. Types of Remainders:

1.  Vested Remainders

a. 
Three-Part Test to Determine Whether a Remainder is Vested (Generally):


-
Born, and


-
Ascertained/Ascertainable, and


-
No Condition Precedent (Waiting for Prior Estate to “Naturally Terminate” is Never a Condition Precedent)





b. 
Types of Vested Remainders:






1. 
Absolutely Vested








-
No Words of Condition Attached








-
Even If There Is No Certainty That  Person Owning Remainder Will Ever Get It.







2.
Subject to Partial Divestment








-
Only Occurs When the Remainder Is Conveyed to a Group or Class of People (E.g., Siblings)


-
Membership in the Group Remains Open.

-
Remainder Is Subject to “Dilution” or “Diminution” as New Members Enter the Group or Class








-
Examples







3. 
Subject to Complete Divestment








-
Person Owning Remainder Might Lose the Entire Interest upon the Happening or Non-happening of a Condition








-
Vested Remainder subject to complete divestment is always followed by one of three interests:









-
Executory Interest









-
Right of Entry









-
Power of Appointment









-
Examples





2.  Contingent Remainders 

a.  
To Be Contingent, Remainder must Fail to Satisfy One of the Elements of the Three-part Test for Vested Remainders

-
Hardest Part of the Test Is the Last: Trying to Distinguish Between a “Condition Precedent” (Which Makes Remainder Contingent) and “Condition Subsequent” (Which Makes Remainder Vested)

-
“Hurdle” or “Barrier” Theory  




-
A Contingent Remainder May Become Vested If, and When, All Three Parts of the Test Are Satisfied







-
Examples



E. 
Executory Interests




i.  
Stupid Rule: Always Owned By, or in Favor Of, A Grantee (A Person Who Did Not Create the Estate)




ii. 
Stupid Rule: Executory Interests Never Become Present Possessory Estates upon the Natural Termination of the Prior Estate.  They Always Cut Short, or Unnaturally Terminate, the Prior Estate.  (This Distinguishes the Executory Interest from the Remainder.)




iii.  
All Executory Interests Are Contingent.  Unlike Remainders, They Never Vest until They Become Present Possessory Estates. 


5.  
Rule Against Perpetuities

A.  
Definition: an Interest in Real Estate must Be Certain to Vest, If at All, Not Later than 21 Years after a Life or Lives in Being, from the Date the Interest Was Created.


B. 
Statute of Limitations Theory



C.  
Purpose: Promote Commerce and Prevent the Clogging of Titles


D.  
Interests to Which the RAP Applies


-
Contingent Remainders




-
Executory Interests

· Options to Purchase Real Estate

· Rights of First Refusal



-
Powers of Appointment in a Will of Trust


E.  
Rules to Follow in Applying RAP



i.  
The Contingent Interest must Vest or Fail Within a Life in Being Plus 21 Years.

· In Regard to Contingent Remainders, You Don’t Always Have to Wait until the Prior Estate Ends to Know Whether it Will Vest or Fail.  (Remember, contingent remainders vest once all elements of the three-part test are met.)

· Executory Interests Never Vest until They Are Present Possessory Estates.

· Examples


ii.  
The Words “If at All” Are Important.  

· This Means That Contingent Interests May Satisfy Rap by Failing, as Well as by Vesting, Within a Life in Being plus 21 Years.

· Don’t Fall into the Trap of Thinking That an Interest Can Only Satisfy RAP by Vesting.

· Examples

iii. Rules Regarding “21 Years after a Life or Lives in Being.”

-
All Lives Which Are Directly or Even Indirectly Connected to the Vesting of the Interest You Are Examining Are “Lives in Being.”

a. Usually Anyone Mentioned in the Grant

b. Not the Grantor, Who Has Taken Himself Out.

-
You Can Have a Class or Group Serve as the Measuring Lives as Long as the People in it Are Not So Numerous as to Prevent Practical Determination as to Who They Are, and When the Last One Dies.


a.  
Example: All Current in Habitants of 



NYC


b.  
Example: All Students Who Previously Received the Grade of “A” in Property at MSL.


c. 
Example: All Current Players on the New England Patriots Football Team.

· Persons in Gestation When the Interest Was Created Are Considered Lives in Being If They Are Subsequently Born Alive.

· Another Name for “Lives in Being” Is “Measuring Lives.”  

· The Lives in Being must Be Human Lives.

· For Measuring Purposes, the Lives in Being must Precede the 21 Year Period, Not Come after It.

· Every Person Is Conclusively Presumed to Be Capable of Having Children While They Are Alive Regardless of How Old They Are or Regardless of Medical Information That Conclusively Establishes Sterility.




iv.  
The Place to Begin in Determining Whether Rap Has Been Violated Is to Determine When the “Statute of Limitations” Begins to Run.

· As Soon as RAP Starts Running Look for the Relevant Life or Lives in Being.  There Are Four Situations for Which the Period Begins to Run:

a. 
Deed:
when the deed effectively transfers title – delivery

b. 
Will:
when the will becomes effective – death of the testator

c. 
Irrevocable Trust:  like a deed; when the real estate is transferred into the trust

d. Revocable Trust:  like a will; when the power to revoke is relinquished – usually death

v. RAP Deals with Possibilities, Not Probabilities.  If There Is Any Possible Chance, Regardless of How Improbable That Chance May Be, That a Contingent Interest Might Vest or Fail More than 21 Years after the Death of the Measuring Life, Then it Will Be Deemed to Vest or Fail Too Late and Cause a Violation of RAP.


F.  
Malaguti’s Methodology: The Five Steps You Should Follow Every Time in Determining Whether A Contingent Interest Violates RAP.

1. 
Determine Whether You Need to Even Engage in a RAP 


Analysis.

2.  
Determine When the Period Starts to Run. 

3. 
Determine Whose Life Is the Measuring Life.

4.  
Determine the Latest that the Contingent Interest Will Vest 


or Fail.

5.  
Answer the Following Question: Is There Any Chance That 


the Contingent Interest Will Vest or Fail More than 21 Years 


after the Death of the Measuring Life.  If the Answer Is Yes, 


Then it Violates RAP.  If the Answer Is No, it Does Not.

G.  
The Rule Against Perpetuities Today

i.  
Uniform Statutory Rule Against Perpetuities (Mass. Gen Laws, Ch. 184A § 1, et seq.)

ii.  
Cy Pres (Charitable Organizations)

iii. 
Options and Rights of First Refusal

MODERN LAND TRANSACTIONS

STATUTE OF FRAUDS

The Statute:
No action shall be brought . . . upon any contract or sale of lands, tenement or hereditaments, of any interest in or concerning them . . . unless the agreement upon which such action shall be brought, or some memorandum or note thereof, shall be in writing, and signed by the party to be charged therewith, or some other person thereunto by him lawfully authorized.
Every state has a statute of frauds.  It has either been adopted by statute or by common law.  Most states have adopted it by statute. Massachusetts has adopted it by statute MGL C 259 §1.  Massachusetts has literally adopted the SOF word for word from 1677 English statute.

2 situations in real estate law in SOF will arise:    The 1st.  The 2nd perhaps about 1%.

1. 
Any contract or transaction involving an interest in real estate (will happen 99% of the time).
2. 
 A contract not to be performed within a year (far less common in real estate law).
Types of transactions coming under first possibility:

a. a “purchase and sale agreement”; sometimes called a “contact for sale” or “contract of sale.”

b. Deeds.  Must be in writing and contain essential written elements.

c. Mortgages.

d. Easements.

e. Restrictive Covenants.

f. Leases.

g. Any other real estate interest.   
Types of transactions coming under second possibility:
1.
Agreement on Broker’s Commission that requires payout over an extended period.

2. 
Construction to build a structure that will require more than a year.  
Where does the SOF fall in the realm of the law of contracts:

-
SOF not an element in the same sense that consideration, or offer and acceptance are elements

-
You already presume that a K exists before you even begin SOF analysis.  

-
Therefore, failure to satisfy the SOF doesn’t even matter if both parties go ahead and fully perform the contract;  the "NBA" rule:  No harm, no foul. 

Elements of the Statute of Frauds:  (Mulitstate law: first three; MA law: add a 4th):

1. has to be in writing to be enforceable, signed by the party to be charged

2. Identify the parties

3. Describe the land (you can use parol evidence to ID parties & describe land).  The land must be capable of being located  (address sufficient).

4. (Mass)  The writing must contain all essential terms.  (Essential term is one which, if omitted, would cause one of the parties not to enter into the K.

Is price an essential term?  Most of the time it is, but not always.  

Exceptions to the Statute of Frauds:

In multi-state law, there's only one exception to the SOF:  Part performance.       

For part performance you need:

1.
possession of the land

2. 
either substantial improvements or payment of all or nearly all of the purchase price

3.  
One of the two following theories of part performance:





(a)
“Unequivocal Referability” 





(b)
“Undue Hardship”
Unequivocal Referability:  There is only one explanation for the parties’ performance: the existence of an oral contract.

Undue hardship:  acts of performance are done in reliance on an oral contract & an undue hardship would result if the contract is not enforced.

Example: 
In Massachusetts, we essentially follow Undue hardship theory, and we call it “estoppel.”  (The big MA case is Cellucci v. Sun Oil Co.)
EQUITABLE CONVERSION

Intimately connected to the "purchase and sale" agreement.  It is born when the purchase and sale agreement is born, & it dies when the purchase and sale agreement dies.

1. 
The P & S dies when the deed is delivered 

2.
The transfer of title is not a single, solitary act.  Title is transferred more gradually than that.  Title is transferred in two stages:

a. The buyer obtains rights in the property the moment contract (P&S) is signed.

b. The deed completes he process 

c. Buyer gets "Equitable Title"
d. Seller retains "Legal Title”
e. Legal title is "personal property," 
f. Equitable title is "real estate."  
g. Warning:  Equitable conversion does not create a trust

-
No fiduciary relation at all involved in equitable conversion. 


-
 The buyer/seller relationship is an "arm's length" relationship.

On the bar exam, there are ONLY two situations that you have to worry about in regard to equitable conversion. 
1. Risk of loss

2. Death

Risk of Loss  

Multistate Rule: 
As soon as the P&S is signed -- as soon as "equitable conversion" kicks in -- the risk of loss transfers from seller to buyer.
Mass./NH Rule:  
The risk of loss remains with the seller, unless the buyer has taken 




possession, at which time the buyer then assumes the risk of loss. 
Death

1. The contract is still enforceable

2.  If the seller dies, the purchase price flows through the will as personal property; seller has "legal title" and legal title is "personal" property. 

3. But if the buyer dies, the property will flow through the will as real estate; the buyer has "equitable title" and equitable title is real estate.

MARKETABLE TITLE

Marketable title: Involves the quality of the title that you own.  Is the property subject to any defects or encumbrances?  Does the title have a "cloud" on it?  

· Much like equitable a creature of the purchase & sale agreement.  The concept arises when the P&S is born…it dies when the P&S dies. 

·  An obligation that the seller has…the seller is required to deliver marketable title.  It is an obligation contained in the purchase & sale agreement and dies when the P&S dies.  
· Therefore, a buyer must object to lack of marketable title before the deed is delivered. 

When is a seller obligated to deliver marketable title?  There are two circumstances:

· when the purchase & sale agreement expressly states so

· implied in all P&S's unless expressly disclaimed

Under what circumstances does the seller NOT have to deliver marketable title?  

· when there is no enforceable P&S agreement

· when it is expressly waived in the P&S agreement
"Marketable Title" is title that is reasonably free from doubtful questions of law or fact.  (Maxim:  You don't have to buy a lawsuit with the title, even if it's a lawsuit you're likely to win).
What creates unmarketable title?

· encumbrances:  A real estate interest in a 3rd person

· defects:  (catch all category):  Technical problems in the chain of title such as .  mistaken names on a deed, forgeries, typographical errors, mistaken descriptions of the real estate; incompetency of the seller, etc.). 

Marketable title creates a presumption: unless otherwise stated, Grantor agrees to give grantee a fee simple absolute.

Situation with mortgages:

· Sort of an exception to the marketable title rule:  If the Seller has a mortgage on the property, he or she is allowed to use the proceeds from the sale to discharge the mortgage as long as the Seller takes adequate steps to protect the Buyer's interests.  

DEEDS

A deed kills the seller’s obligation to deliver marketable title?  

Types of deeds

In multistate law, there are three different types of deeds:

1. General Warranty  (or just Warranty): Gives the most assurances to the buyer.  The grantor is protecting buyer from all encumbrances & problems that were created from the beginning of the world up until the time that grantor delivers the deed.

2. Special warranty:  The grantor is only going to protect the grantee from encumbrances & problems arising during the time the grantor had the property.  NOT before the grantor owned the property.

3. Quitclaim:  (an "AS IS" deed).  Does not give any covenants or assurances to the grantee. 

Massachusetts Deeds:  

(1)  Warranty: 
for all intents & purposes the same as the multistate general warranty deed


(2)  Quitclaim:
the functional equivalent of the multistate Special Warranty Deed.
The N.H. Quitclaim Deed = the Massachusetts Quitclaim Deed, not the multi-state Quitclaim).  The N.H. statute reads the same, word for word, as the Massachusetts statute.
There are as many as six (6) specific covenants found in a deed:

Present Covenants: 

1. covenant of seisin:  Ownership.  Grantor is saying "I own the property."

2. covenant of the right to convey: Most of the time the right to convey is coterminous w/ the right of seisin.  So if grantor doesn’t own the property he's breached both the covenant of seisin and covenant of the right to convey.  Also covers circumstances where grantor owns it but lacks the right to convey for some reason

3. Covenant against encumbrances: A lot like marketable title.  The existence of an encumbrance causes a breach of the covenant against encumbrances. 

Present covenants are breached, if at all, when the deed is delivered.  The  cause of action accrues when the deed is delivered. The statute of limitations starts to run when the deed is delivered.  In multistate law the statute of limitations is 6 years.  In Massachusetts, the statute of limitations is 6 years, unless the document is signed under seal.  Most deeds are signed under seal.
Future Covenants:  (Only one substantive covenant; the others are more like remedies):

1. Covenant of quiet enjoyment:  On the bar, it will probably take the form of an easement.  An easement interferes with peaceful possession.  The covenant of quiet enjoyment IS NOT breached by the mere existence of an easement - it is breached by the use of the easement.

2. Covenant of general warranty:  (more correctly a remedy):  The important thing to know here is what remedy is provided, what damages it allows for.
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Covenant of further assurances:  Lumped together w/the above covenant….don't really need to distinguish between them… Two step process:

(1) The grantor will have to do whatever is necessary to remove the problem at his own expense - hire lawyer, remove the encumbrance - assume all the costs plus attorneys’ fees to clear it up. 


(2) If the problem cannot be remedied, damages will apply: the diminution in value as a result of the breach, but nor more than either the “consideration received” by the seller or the “consideration paid” by the buyer.
Recording never, never, never transfers title… It only gives notice.  Recording is not the vehicle that transfers title.  Delivery of the deed, simultaneously with intent & acceptance transfer title.  There are three (3) requirements to transfer title:

(1)  Acceptance:  always presumed unless there is an express repudiation.  You do not need any evidence of acceptance, you presume that the person is going to accept the deed, UNLESS there is an express repudiation.

(2)  Intent:  Present and immediate intent to transfer
(3)  Delivery:  You don't need "classic" delivery on the bar exam.  The bar examiners are going to give you something a little more fuzzy. 

1.
If a grantee is in possession of the deed, it is presumed that the deed has been delivered to the grantee…the converse is also true…if the deed is in the possession of the grantor, it is presumed that the deed has not been delivered.  This is a rebuttable presumption that can be overcome w/evidence.

2.
If the deed is recorded, it is presumed that the deed has been delivered  

to the grantee…this is also rebuttable.  

Conditional delivery:  
Grantor is allowed to impose a condition upon the enjoyment of the property, such as delaying the grantee's enjoyment of the property.  In order to do that you have to do two things:

1. Deliver the deed to a 3rd person (not controlled by grantor)

2. The grantor must relinquish all power to recall the deed

Escrow delivery: Involves finding someone trustworthy to hold the documents…that would be the escrow agent.  So, instead of the seller giving the deed to the buyer, & buyer giving the purchase price to the seller while the title was searched & financing procured, they would find a 3rd person who would enter into an agreement to be a neutral…an agent for both.  That's the escrow agent.  The escrow agent is given the deed, the purchase price and agree to:

1. not give seller the purchase price until informed title marketable

2. not give deed to buyer until purchase price given to seller

When all the terms & conditions are met, the escrow agent will then release the deed & deliver the purchase price. 

Relation back doctrine:  In an escrow situation, the delivery of the title, will if all terms & conditions fulfilled, "relate back" to the time the deed was delivered to the escrow agent.  So that's how we get around this agency problem.

Description of the deed:  There is NO REQUIREMENT that you have to have a "metes & bounds" description.  But when you do have one, you have to "close the shape."
Also, the land must be "locatable" - must be capable of being located. 

Estoppel by deed:  An equitable concept…the doctrine of "after acquired title."  When a grantor, who doesn't have title, subsequently obtains title, that grantor is estopped from claiming that he didn't have title when he sold it to the grantee.  This is estoppel by deed in the easy, all or nothing sense.  It also applies in gradations. 

In multistate law, estoppel by deed only works when the grantee is given a general warranty deed.  It will not apply when the grantee is given a special warranty deed or a quitclaim deed.

Massachusetts:  Estoppel by deed applies to both warranty deeds & Massachusetts quitclaim deeds.  (The functional equivalent of the special warranty deed).
MORTGAGES

A mortgage is an interest in real estate, and must be in writing, signed by the party to be charged (SOF).  

A mortgage is a two part transaction: (involving two areas of law)  

1. it is a contract law (promissory note)

2. real estate law (mortgage - used to secure to promise to pay)

Language:
“Mortgagor”:  the person who grants the mortgagor

“Mortgagee”:  the bank

Foreclosure - (bank's remedy):  must comply w/due process:

(a) 
notify mortgagor

(b) 
notify all other interested parties

(c) 
must be conducted in a “commercially reasonable manner” so as to generate sufficient interest that will bring a fair price (advertise)

(d)  When a mortgagee forecloses, all subordinate interests are extinguished.

equity of redemption - the right of the mortgagor, right up until the gavel falls, to redeem by paying off the entire mortgage balance together with all costs & interest.

Priorities:  when foreclosure occurs & money is about to be doled out, who gets what?  Rule:  "First in time, first in right"
There are three things that can change the order of priority:

(1) 
subordination:
an agreement by the mortgagee to subordinate his mortgage to another one

(2) 
failure to record in a timely fashion:  Priority works off of when recording is made.

(3) 
purchase money mortgage (PMM):  Mortgage taken out to purchase the property.  PMM's take priority over all other mortgages "recorded at about the same time" regardless of the order of recording.


Two theories of Mortgages:

(1) 
Title theory (oldest - minority): a mortgage is more than a mere encumbrance or lien.  The grant of a mortgage is a conveyance of title to the bank.  




It is a conveyance of a "defeasible" title. 
(2) 
Lien theory: A mortgage is an interest in real estate, but it is nothing more than an encumbrance or a lien on the title.

· Equity of redemption applies to both theories.  Some states are title theory states & some states are lien theory states.  Only a handful of title theory states left.  Massachusetts is one of them.


Deficiencies:

· 

Liability under the law of contracts

· 

Liability under the real estate law of mortgages

· 

Third-party beneficiary situations

· 
“assumes”

· 
“takes subject to”


Mortgage substitutes:

· equitable mortgage: Court calls a transaction a mortgage because it's fair to do so.

· installment land contract:  Works that same as installment sales contracts.

 RECORDING

The law of recording is not difficult.  But for most students, recording questions on the bar are even worse than estates in land questions. The secret of getting recording questions correct is CHARTING!  

· Reason for recording statutes: 
 to prevent people from improperly selling or encumbering land.

· Estoppel theory: failing to record may estop you from asserting the title you have.

·  You must properly record - you must record within the chain of title. If you record outside the chain of title, it's as if you didn't record.

·  Bona Fide Purchasers (BFP): some of the recording statutes protect only BFPs.  You need two things to be a BFP:



1. 
you must pay substantial value (not nominal value; not necessarily full fair market value; must pay a significant amount); and
2.   
being “stupid": the BFP must lack actual knowledge or notice of the prior transaction

There are three ways in which the BFP can have notice:

1. actual notice: actual knowledge

2. constructive notice:  recording puts the whole world on notice by placing documents on public record

3. inquiry notice: knowledge of such facts that would at least put the reasonable person on notice that further inquiry is required 

In Massachusetts, there is no such thing as "inquiry notice," but it does exist on the multistate exam

Three types of recording statutes:

1. “notice” (“pure notice”): 
A subsequent BFP prevails over a prior grantee who fails to record regardless of whether the BFP records himself.


Note: 
Massachusetts is a "pure notice" jurisdiction.  Most 


Jurisdictions 
are "race notice" jurisdictions. 

2. “race-notice”: The subsequent BFP prevails over a prior grantee who fails to record ONLY IF the subsequent BFP 1st records himself.

3. “race” (“pure race”):  Anarchy!  First to record wins.  Period.  You do not have to be a BFP to be protected.

The recording statutes are looking to protect the 2nd grant, not the 1st grant  It is never the 1st grant out that is the BFP. 

How to tell the difference between the different recording statutes?  Look at the language. 

See Recording Statute Chart on next page:
	Type                


	BFP Language?                                        
	“Who First Records” Language?

	Notice                                    
	Yes
	 No

	Race-Notice
	Yes
	Yes

	Race
	No
	Yes


In order to be protected you must properly record: within "the chain of title."

Chain of Title:

          A → B → C → D → E  When one person sells to another, there is not a new title w/each subsequent owner…there is a mere lengthening of the "chain of title."  Titles get longer & longer & longer.   
How title examiners use “grantor” and “grantee” indexes:  

· they're kept in chronological order

· the books with documents are not kept in chronological order.  

· Work the grantee index from present back to a starting point.

· Work the grantor index from the starting point up to the present.

· Massachusetts: To get to the starting point, you go back 50 years to a deed that is "clean on its face."

· New Hampshire: To get to the starting point, the general rule is that you have to go back 35 years to a  warranty deed.

· Creating a chain of title works great as long as the instruments are recorded “in the chain of title.”  Trouble when they are not.

· Examples of situations where documents are not recorded in chain to title.

COVENANTS RUNNING WITH THE LAND

Privity of Contract and Privity of Estate/Title.

Covenants Running At Law: 

1. intent:  
Look is to the express words of the grantor.  If no language, look to see if the deed is recorded.

2. touch & concern:
There are three scenarios in which covenants "touch & concern" the land:

· affects the characteristics & nature of the land 

· all “use” restrictions "touch & concern" the land 
· affects the value of the land

3. privity of title/privity of estate:
If you are in the chain of title, you are in privity  of title.

Three ways to break the chain of title:

1. adverse possession

2. emminant domain (condemnation)
3. takings for failure to pay real estate taxes (tax takings)
Covenants Running In Equity:

1. intent:  
Look is to the express words of the grantor.  If no language, look to see if the deed is recorded.

2. touch & concern:
There are three scenarios in which covenants "touch & concern" the land:

· affects the characteristics & nature of the land 

· all “use” restrictions "touch & concern" the land 
· affects the value of the land

3. Notice:

-


actual

-


constructive
-


inquiry
 Common Schemes

-
Subdivision: A developer takes a large piece of land and divides it up into a number of parcels.  

-
The developer wants the lots to essentially look the same.  

-
You can have a common development scheme even if it is not directly referred to in the deed.  Sometimes a uniform development

      plan can be inferred by the geographical relationship of the lots to each other.

· Did the grantor initially intend a common development scheme. 

· Look at the evidence…sometimes it is just geographical proximity

Appurtenance: 
Every lot in the subdivision has a benefit and burden.  The benefits and burdens are reciprocal. All owners in the subdivision are allowed to enforce the common scheme.

Writing Requirement?

 SEQ CHAPTER \h \r 1EASEMENTS
An easement is a non-possessory interest in real estate.  

"Profit a prendre":  An easement that allows you to ectract minerals from the land, or timber.  

Because an easement and a profit is an interest in real estate, there must be a writing, signed by the party to be charged, which satisfies the statute of frauds.
-
DO NOT confuse an easement with a license…  A license is the right to occupancy, the right to occupy land which is a contract, not an interest in real estate.

Three Categories of Easements:

1.
How is it owned?

a.
Appurtenant easements:
Benefits & burdens.  The benefited parcel is called the dominant estate, the 
burdened parcel is called the servient estate.  The easement is not personal: stays with the land.  Runs in perpetuity unless otherwise stated.

b. 
Easements in gross: Personal easements

2.
How is it used?


a.
affirmative  (affirmative act…the right to pass & re-pass)


b.
negative  (can't use this section of land, for either a certain purpose or at all…sometimes referred to as "view" easments or "light & air" easements).

3.
How created?

a.
express easements:  A writing signed by the party to be charged that expresses the intent of the grantor to create an easement.

b.
implied easements:  A court will tell the parties they have an easement, whether they were aware of it or not.





-
Easement by Implication:




(i)  
common ownership 




(ii)
Quasi-easement




(iii)
Quasi-dominate estate




(iv)
Quasi-servient estate




(v)
Reasonable necessity 



-
Easement by Necessity: 




(i)
common ownership




(ii)
strict or absolute necessity



-
Easement by Prescription:  




Easement by adverse possession.  Only need four elements, not 




five like in adverse possession.  All but exclusive.

easement by grant:  Grantor sells a parcel of land along with an easement that benefits the parcel of land sold.

easement by reservation: Grantor sells to grantee, but reserves an easement in himself.  

Duty To Maintain:
The owner of the dominant estate.  Liable in negligence.  Owner of the servient estate can do anything he wants as long as it doesn't interfere with the non-possessory rights of the owner of the dominant estate.

The scope of the easement: 
Look to the express language of the easement. "Rule of reason." 

Termination of easements:

1.
Agreement of the parties

2.
Merger Doctrine

3. 
Abandonment:  lapse of long period of time, PLUS 

b.
overt act (e.g. fence, tearing up road, etc.)
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