Part One – Suggested Time: 2 ½ Hours
Questions 1 through 5 are based on the following fact pattern:

On Friday, November 14, 2008, Megan Berns was driving her daughter to a preschool class at the People’s Pentecostal Church in Holyfield, Delaware, where she was scheduled to perform excerpts from her role as Clara in the Central Delaware Dance Academy's performance of the Nutcracker Ballet.  As Megan neared the church on Route 13, a two-lane highway with a posted speed limit of 40 miles per hour, she came upon a fallen tree that blocked the roadway entirely.  Just before the fallen tree, on the right, was a driveway leading to the home of David and Debra Doan.  In an attempt to turn around so she could reroute her trip and get her daughter to the church on time, Megan turned into the driveway and pulled up toward a parked car at the back of the driveway.  Unbeknownst to Megan, the parked car was occupied by Debra Doan, who had just entered the vehicle and was in the process of starting it.  After Megan’s car was fully into the Doan driveway, and in front of Debra’s parked automobile, Megan put the automobile into reverse and started to back out of the driveway.  Just as the rear end of her car was about to enter the street, however, Megan stopped fully to check for traffic.  Through her rear view mirror, Debra saw Megan pull in, stop, and start to back out.  At that point, Debra put her car into reverse without looking again into the rearview mirror, and not realizing that Megan had stopped near the end of the driveway.  The rear end of the Doan automobile collided with the front end of the Berns automobile, and Megan and her daughter were injured.  The accident occurred entirely on the Doan property.  

Berns sued Doan, contending that she negligently caused the collision that resulted in injuries to her daughter and her.  A Delaware statute states that property owners owe a duty of reasonable care (they are liable for ordinary negligence) to all those who are lawfully on their property, but are only liable for willful or wanton conduct to trespassers.  Doan claims that Berns and her daughter were trespassers, that there is no evidence that she engaged in willful or wanton conduct, and that the case should be dismissed on summary judgment.  
Question 1 is on the next page.

1.
Please state the definition of trespass. 

______________________________________________________________

______________________________________________________________

______________________________________________________________

2.
Apply the elements to determine whether Megan Berns and her daughter were trespassers. 

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________
3.
Which of the following exceptions provides the Berns’s best argument that they were not trespassers?  (Circle only one.)

    Human Dignity


Necessity/

Hot Pursuit of
   (State v. Shack)


Emergency


   Property

  Blocked Public

      Attractive

     

  Way


       Nuisance

Question 4 is on the next page.

4.
State the elements of, or describe, the exception that you circle above.
_________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________
5.
Briefly apply those elements to the facts. 

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Questions 6 through 10 are based on the following fact pattern:

Thanksgiving Day 2008 was ideal for hunters in southern Alaska.  A soft blanket of freshly accumulated white snow covering the ground readily revealed the tracks left behind by wild animals as they scrambled for safety from their pursuers, and a low-atmospheric ceiling muted the cacophony of forest noises during open hunting season.  Sarah Palin, a resident of Wasilla, knew the neighboring forest well and, faced with such excellent conditions, decided to try her luck at fetching a moose that afternoon.  
Ambling along a snowmobile trail, with her Elite 308 Model 99C rifle, with lever action and a Weaver 4-power scope, she noticed two moose tracks in the snow.  Continuing to follow the moose tracks along the trail, she had walked only about one hundred yards when she also came upon the tracks of a human.  For a while, the human’s tracks joined the moose tracks, but soon the moose tracks diverged into the woods.  It was unclear to Palin whether the moose tracks and human tracks were formed at the same time, but she doubted it.  Palin left the snowmobile trail to follow the moose tracks into the woods.

The moose tracks looped through the woods for about a mile and, when Palin got within about 400 feet of returning to the snowmobile trail, she saw the moose.  It was a beautiful, fully-antlered, mature male that caused Palin to mutter softly, “Do I want to bag me a mavericky, big old moose like you?  You betcha.  I’m gonna’ hang those big old antlers above the fireplace in my family room, and feed my family moose stew for weeks!”  Palin raised her Elite 308 Model 99C rifle and sighted the moose with the Weaver 4-power scope.  She pulled the trigger and, with the crack of her gun and a puff of smoke, the moose dropped.  Before she could repair to the fallen beast in order to gut it, however, the moose rose and galloped off toward the snowmobile trail.  Palin followed in hot pursuit.  Soon she was back on the snowmobile trail, directed ahead by the moose tracks and a trail of blood.  Palin doggedly pressed on for over a mile.  Then she saw the moose again; it obviously was slowing down.  Soon, the moose was walking and Palin really started to gain.  She was within 100 yards of the moose and, just as the moose was beginning an attempt to lie down in the snow, raised her gun and methodically sighted it in.  
Before Palin could shoot, however, she heard a shot ring out from the other side of the moose.  Immediately, the moose collapsed, completed its descent to the ground, and rolled over, dead.  Palin started running toward the moose but saw that a man was also running toward it with his rifle, from the other side.  The man got there first.  As Palin approached she looked intently at the man and, in horror, realized it was him, Joe Biden.  All Palin could utter was, “Say it ain’t so, Joe.”  Biden bellowed, “It sure is Governor.  I just bagged me a moose.  Man, it’s been a good year for me!  The only thing missing is that I couldn’t share this moment with my good friend, John McCain.  Although we disagree vehemently on politics, and I believe he lacks the temperament to be an effective President, I love that man.  We’re like brothers.”  
Palin retorted, “Not so fast Joe.  That’s my moose, gosh darn it, and you’re not gettin’ it.  Huntin’ like that just isn’t right.  It’s not the way we do it in Alaska.”  She fired three shots into the air.  Within seconds a massive snowmobile powered onto the scene, hauling a large flat-bed sled.  Todd Palin and his son, Track, jumped off the snowmobile, looking quite sharp in their racing jumpsuits.  They pulled off their racing helmets and rolled the dead moose onto the flat-bed sled before Biden could even react.  As they sped off with Sarah and the moose, Biden shouted, “I’m going to tell my good friend, John McCain, about this, Governor.  As you know, we’re great friends.  In fact, I love him like a brother.  And, you know what he’s like when he gets angry.”  Palin, however, just rode off into the sunset, never looking back.  She felt utter joy; it was just her, her men and her moose carcass. 
Biden has sued Palin in the Alaska Superior Court, claiming he was the owner of the moose, that Palin converted it, and demanding compensation for the value of the moose.  
6.
What rule of law will apply in determining who owned the moose?

________________________________________________________________

________________________________________________________________

7.
Please state the rule in its entirety.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________
Question 8 is on the next page.

8.
Based strictly on the facts given above, and drawing no inferences from them in favor of either party, who has the best chance of prevailing under the rule of law you stated above?  (Circle only one.)

Sarah Palin




Joe Biden

9.
Please explain your reasoning for your answer to the prior question.

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

10.
Sarah Palin has called noted Alaska veterinarian, Bull Winkler, DVM, to testify on her behalf.  Dr. Winkler is an expert on the Alaskan moose, has been practicing large-animal veterinary medicine for more than 30 years, has published numerous articles on the subject, and claims to have done a full autopsy on the moose in question before Governor Palin gutted the animal.  What expert opinion could Dr. Winkler give which, if uncontroverted, would warrant a finding in favor of Governor Palin?
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Questions 11 through 26 are based on the following fact pattern:
Gary Glitzen, an only child, became an orphan in 1984 when his wealthy parents, Gerry and Glenda, were killed in an avalanche while skiing in the French Alps.  Gary was 15 years old at the time, and was Gary and Glenda’s sole heir.  Among the various properties his parents left him at their death was a 1 acre waterfront tract of land with a small, cabin on Lake Chargoggagoggmanchauggagoggchaubunagungamaugg (usually called “Webster Lake”) in Webster, Massachusetts.  The locals call the Glitzen property “Fishacre” because of its proximity to some of the finest fishing grounds on Webster Lake.  Gerry had inherited Fishacre, and used it often prior to Gary’s birth.  However, Fishacre fell into disuse upon Gary’s birth.  Shortly thereafter, the property became overgrown, and the cabin slowly became rickety and in need of repair.  Gary had never been to Fishacre prior to his parents’ death, had never heard about it, and had no idea that he had inherited the property after his parents had died.
Attorney Primo Properi, one of the most prominent estate planning and estate administration attorneys in Massachusetts, was named the executor of Gerry and Glenda’s estate.  Primo is exceptionally ethical and competent, unlike his identical twin brother, Secundo Properi, who is also an attorney.  Although Secundo is a known scamp in the legal community, he is fun-loving, fun to be with, and generally well-liked.  Primo thinks the world of his brother, who often hangs out at Primo’s office.       
After Gerry and Glenda’s death, Primo had Faith, his legal assistant, go to the Glitzens’ safe deposit box to retrieve all the personal property and deeds to the various pieces of real estate the Glitzens had owned.  Faith placed all the deeds into a box, brought the box back to Primo’s office, and placed it on Primo’s desk who, at the time, was attending a continuing education seminar in Palm Springs.  
While Primo was at the seminar, Secundo came into his office and started to review the deeds.  Realizing that no one would think twice about Fishacre, considering all the other valuable and impressive property that Gerry and Glenda owned, Secundo saw an opportunity when he came upon the Fishacre deed.  He decided to take the deed, sell the property, and never tell Primo about it.
On June 23, 1985 Secundo forged Primo’s name to a deed to Fishacre and, purportedly on behalf of the Glitzen estate, delivered it to Alvin Angler, who paid $125,000.  Alvin moved in immediately and began to make improvements to the cabin.  
Because the cabin was not winterized, Alvin was not able to live at Fishacre during the winter months of 1985-1986, 1986-1987, 1987-1988 and 1988-1989.  But Alvin did live in and continue to improve Fishacre during all other months of the year.  Alvin did finish winterizing the cabin in April 1989, and lived there year-round after at that time.  Alvin also did substantial work to the landscaping on Fishacre.  By 1990, he had cleared all the overgrowth on half of the one-acre lot, and continued to use and care for the cleared half acre throughout his time there.  The remaining half acre consisted of woods, which was not used by anyone.

In 1985, Alvin built a dock on Webster Lake and thereafter fished it regularly, except when it was frozen.  He erected a mail box, had the mail and a newspaper delivered daily, built a driveway visible from the road, shoveled that driveway in the winter, came and went regularly, paid the taxes on Fishacre, and became friendly with several of the neighbors.  He continued to make improvements to the camp.  As to the Glitzen estate, Secundo was right; no one even realized that Fishacre should have been part of the estate.
Alvin lived on Fishacre until he died in 1996, with a valid will leaving Fishacre “to my best fishing buddy, Colin Carp.”  Colin used Fishacre much the same way as Alvin did until he sold it by deed to Delvin Dogfish for $225,000 in 2003.  Delvin has continued to live on Fishacre until presently, and has used it in the same way as both Alvin and Colin.
In 1986, when Gary was 17 years old, he was injured in an automobile accident, and went into a coma for the next three years.  Gary came out of the coma in 1989, when he was 20, and has been fine since.

Last month, November 2008, Gary ran into his Uncle Charlie, who he had not seen since his parents’ death.  Uncle Charlie was Gary’s father’s brother.  Charlie told Gary all about the fun times he and Gary’s father had spent on Fishacre, and how much they enjoyed fishing together.  Gary immediately wondered whatever happened to Fishacre.  After he and Primo looked into it, they figured the whole thing out with Secundo’s forged deed.

It is December 2008, and Gary has just brought an eviction action against Delvin.  
11. 
What title did Secundo give to Alvin in 1985 when he delivered the forged deed? 
________________________________________________________________
___________________________________________________________

12.
In the space below, please explain your answer to the prior question.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

13.
What was the status of Alvin when he moved onto Fishacre in 1985?
________________________________________________________________
14.
Please state the rule of law you employed in coming to your conclusion in your answer to the prior question. 
________________________________________________________________________________________________________________________________________________________________________________________________

Question 15 is on the next page.

15.
Apply the facts to show how the elements you stated in the rule above were satisfied. 
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

________________________________________________________________ 
________________________________________________________________

16. 
Please list the five elements of adverse possession.

1.
__________________________________________________

2.
__________________________________________________

3.
__________________________________________________

4.
__________________________________________________

5.
__________________________________________________

17.
Please describe each of the elements you listed above in your answer to the prior question.
1.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
2.


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
3.


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
4.


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
5.


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

18.
In the space below, apply each of the elements to the facts to determine whether each element is met.  Don’t forget to state whether each element is satisfied.

1.
___________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________________________________________________________________________
2.
___________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________________________________________________________________________
3.
___________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________________________________________________________________________
4.
___________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________________________________________________________________________
5.
___________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________________________________________________________________________
19.
In the space below, please explain the seasonal use doctrine.
________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________________________________________________________________________
Question 20 is on the next page.

20.
In the space below, please explain whether the seasonal use doctrine applies to these facts, and if so, how it does. 

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
21.
In the space below, please describe “tacking” and its elements.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Question 22 is on the next page.

22.
In the space below, please explain how tacking applies to these facts. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________  
23.
In the space below, please describe “tolling” and its elements.


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Question 24 is on the next page.

24.
In the space below, please explain how tolling applies to these facts. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________  

25. 
In the space provided below, please briefly explain the concept of “constructive adverse possession.” 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Question 26 is on the next page.

26.
In the space below, please describe the impact, if any, that “constructive adverse possession” will have on the facts stated in this series of questions. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________  

Questions 27 through 42 are based on the following fact pattern:
Harry Holdonnow and Wilma Holdonnow, who were legally married to each other and owned no real estate.  They also had never had a good marriage.  In 2001, Harry and Wilma decided to fly together to a Caribbean island where, according to an advertisement, the couple could obtain a 24 hour divorce.  They paid $3,000 apiece for the divorce, which included court filing fees, local legal representation, airfare and a two-night stay at one of the local resorts.

Harry and Wilma arrived on the island on a Friday afternoon, and each checked into their respective rooms.  The next morning, the couple went to an island government courthouse were a divorce ceremony was performed which, they were told, would become final the next morning before they left the island.  On Saturday evening, Harry met Lola Looker, who was also on the island to obtain a divorce.  The two fell in love, exchanged cell phone numbers, and promised to get in touch with each other once they returned to the states.  On Sunday afternoon, believing that their divorce had become final, Harry and Wilma boarded a plane and flew back to the United States.  Unbeknownst to Harry and Wilma, the state in which they lived, as well as a vast majority of states in the United States, did not recognize 24 hour divorces from the Caribbean island they had gone to.  No state in the United States allows anyone to marry another if he or she is already married to someone else.  
Harry contacted Lola almost immediately after he returned.  The two dated for about two weeks, then flew off to the “Elvis Pressley Love Chapel” in Las Vegas where they joined in a wedding ceremony presided over by a minister clad as “The King.”  The next day they flew back to their home in “Multistate.”

A short time later, Harry and Lola decided to purchase a home.  They found “Blissacre,” made a down payment, granted a mortgage to Bank, and took a deed granting title to: “Harry Holdonnow and Lola Holdonnow, husband and wife, as tenants by the entirety.”   
27.
Please state the concurrent estate and fractional interest that Harry and Lola obtained in Blissacre.    
________________________________________________________________

________________________________________________________________
28.
In the space provided below, please fully explain why you chose the concurrent estate and fractional interest stated above. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
About a year after buying Blissacre, Harry and Lola found that they were having trouble making their mortgage payments to Bank.  At that point they decided to have Lola’s sister, Liza, and her husband, Butch, take joint title with them, and help them lower their monthly payments.  Liza and Butch, matched the downpayment Lola and Harry had put down, put their names on a refinance mortgage (with Lola and Harry), and took title in a new deed from Harry and Lola that read as follows: to ”Harry Holdonnow and Lola Holdonnow, husband and wife, as tenants by the entirety, who as a couple own as tenants in common with another couple, Butch Blusterer and Liza Blusterer, who as to each other are husband and wife, as tenants by the entirety.”
29.
After this grant, please state the concurrent estates and fractional interests owned by Harry and Lola and Butch and Liza.    

________________________________________________________________

________________________________________________________________
________________________________________________________________

________________________________________________________________

________________________________________________________________

Question 30 is on the next page.

30.
In the space provided below, please fully explain why you chose the concurrent estates and fractional interests stated above. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________
One year after Liza and Butch moved in, Harry and Lola’s marriage started to suffer.  Harry had acquired an expensive gambling habit and found a mistress, Mitzie.  In an effort to raise funds to support Mitzie and his gambling habit, Harry entered into a purchase and sale agreement with Salvatore, which was silent as to the quality of title to be conveyed to Salvatore, and under which Harry agreed to convey to Salvatore “the entire right, title and interest that Harry Holdonnow and Lola Holdonnow have in said Blissacre” for $100,000.  Mitzie forged Lola’s name to the purchase and sale agreement.

31.
Under the purchase and sale agreement, what quality of title did Harry agree to give to Salvatore?
        
________________________________________________________________

________________________________________________________________

________________________________________________________________

32.
Under the purchase and sale agreement, what present estate, if any, did Harry agree to give to Salvatore?
________________________________________________________________

Forty-five days after the purchase and sale agreement was signed, Harry and Mitzie appeared at the closing, with Mitzie passing herself off as Lola.  Harry delivered to Salvatore a general warranty deed signed by Harry and Mitzie (which forged Lola’s name), and which granted to Salvatore “the entire right, title and interest of Harry Holdonnow and Lola Holdonnow in said Blissacre.”  Harry and Mitzie took the money directly from the closing, got on a plane, flew to a Caribbean island, and commenced spending it at the chemin de fer tables in the local casinos. 
33.
In the space below, please fully explain what interest Salvatore obtained as a result of accepting the deed from Harry. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Then, a week after Harry disappeared, Liza was hit and killed by an automobile while she was crossing the street.  She had a will which, surprisingly, left her entire interest in Blissacre to Harry.  It seems that, unbeknownst to anyone but themselves, Liza and Harry had been carrying on a secret affair.    

34.
After this devise, please state the concurrent estates and fractional interests owned by the various parties.    

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

35.
In the space provided below, please fully explain why you chose the concurrent estates stated above. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________

Then, a week after Liza died, Butch, committed suicide.  He had a will which, surprisingly, left his entire interest in Blissacre to Lola.  It seems that, unbeknownst to anyone but themselves, Lola and Butch had also been carrying on a secret affair.    

36.
After this devise, please state the concurrent estates and fractional interests owned by the various parties.    

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

37.
In the space provided below, please fully explain why you chose the concurrent estates and fractional interests stated above. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________

A year after Butch’s suicide, Lola died of cancer.  Her valid will surprisingly devised her entire interest in Blissacre to Harry because, in her own words, “despite his transgressions and weaknesses, Harry remains the love of my life.”  By this time, Mitzie had left Harry because they had used up all the mortgage money.  With no place else to go, Harry returned home.  Upon Harry’s return, Salvatore brought a two-count complaint against Harry. 
38.
The first cause of action in the two-count complaint was for breach of the covenant to convey marketable title contained in the purchase and sale agreement.  Who should prevail in that cause of action? (Circle only one.)
SALVATORE




HARRY

39.
In the space provided below, please fully explain why you chose your answer to the prior question. 


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
40.
If you represented Salvatore, what cause of action would the second count articulate?
________________________________________________________________

Question 41 is on the next page.

41.
In the space below, please fully explain whether and why Salvatore will or will not prevail on the second cause of action you identified in your prior answer.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________

42.
After Salvatore’s action is fully litigated, please state the final concurrent estates and fractional interests owned by the various parties.    

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

Questions 43 through 48 are based on the following fact pattern:
In 1999,  SEQ CHAPTER \h \r 1Oliver, the owner of Blackacre in fee simple absolute, conveyed by deed as follows: “to my daughter, Alice, for her life, then to the children of Alice for their lives, and then to the grandchildren of Alice who survive their parents.  At the time of the grant, Alice was 62 years old, unmarried, and had a 26 year old son named Jason.

43.
What was the state of the title immediately after Oliver’s grant, not considering application of the common law rule against perpetuities?  (Give fully developed interests such as “vested remainder subject to complete divestment.”  Partial answers, such as “vested remainder,” or “future interest,” are incorrect.)

Oliver:


____________________________________________
Alice:


____________________________________________
Alice’s Children:
____________________________________________

Alice’s Grandkids:
____________________________________________

44.
What was the state of the title immediately after Oliver’s grant, specifically considering application of the common law rule against perpetuities?  (Give fully developed interests such as “vested remainder subject to complete divestment.”  Partial answers, such as “vested remainder,” or “future interest,” are incorrect.) 
Oliver:


____________________________________________

Alice:


____________________________________________

Alice’s Children:
____________________________________________

Alice’s Grandkids:
____________________________________________

45.
Things change.  In 2005, Alice died.  Oliver was alive at the time.  Alice’s only surviving child was Jason, then 32 years old.  Jason had a three year-old daughter named Bella.  What was the state of the title immediately after Alice’s death, specifically considering application of the common law rule against perpetuities?  (Give fully developed interests such as “vested remainder subject to complete divestment.”  Partial answers, such as “vested remainder,” or “future interest,” are incorrect.) 
Oliver:


____________________________________________

Jason:


____________________________________________

Alice’s Grandkids:
____________________________________________

46.
Things change, again.  In 2007, Jason was killed in a hunting accident.  His only child was Bella, who was five years old at the time. What was the state of the title immediately after Jason’s death, specifically considering application of the common law rule against perpetuities?  (Give fully developed interests such as “vested remainder subject to complete divestment.”  Partial answers, such as “vested remainder,” or “future interest,” are incorrect.) 
Oliver:


____________________________________________

Bella:


____________________________________________

Question 47 is on the next page.

47.
Things change, one final time.  In 2009, Oliver died with a will leaving “my entire right, title and interest in Blackacre to my grandson, Jason, except that if he shall predecease me, then Jason’s children shall take in equal shares, by right of representation, the share Jason would have.”  What was the state of the title immediately after Oliver’s death, specifically considering application of the common law rule against perpetuities?  (Give fully developed interests such as “vested remainder subject to complete divestment.”  Partial answers, such as “vested remainder,” or “future interest,” are incorrect.) 
________________________________________________________________
________________________________________________________________

________________________________________________________________

48.
Considering the original grant and all the “things that changed,” what is ironic about the end result?

________________________________________________________________
________________________________________________________________

________________________________________________________________

________________________________________________________________

Questions 49 through 52 are based on the following fact pattern:
Figaro owned Mozartacre, a vacant lot, in fee simple absolute.  In 1990, in consideration of $5,000, he granted an underground easement to the City of Salzburg which permitted Salzburg to construct, maintain and repair a water and sewer line over a 30-foot wide path of land down the middle of Mozartacre.  The scope of the easement was such that nothing could be built upon it, because that would be deemed an interference with Salzburg’s rights.  Salzburg immediately recorded the easement.  

In 2003, Figaro sold Mozartacre to Susanna for $125,000.  The general warranty deed that Figaro delivered said nothing about the easement, and Susanna recorded the deed immediately.  It included the covenant against encumbrances, the covenant of quiet enjoyment, and the covenant of further assurances.  In 2005, Susanna sold Mozartacre to Bartolo for $135,000.  The special warranty deed that Susanna delivered said nothing about the easement, and Bartolo recorded the deed immediately.  It included the covenant against encumbrances, the covenant of quiet enjoyment, and the covenant of further assurances.  
In 2007, Bartolo entered into a purchase and sale agreement with Cherubino in which Bartolo agreed to deliver marketable title to Cherubino within 60 days.  Cherubino caused a title search to be conducted, found the easement granted to Salzburg, and has refused to take title due to a lack of marketable title. 
Unable to sell Mozartacre because of its unmarketable title, Bartolo has brought an action for breach of deed covenants against Susanna and Figaro. 
49.
Will Bartolo be able to recover at all against Susanna for breaching either the covenant against encumbrances or the covenant of quiet enjoyment?  (Circle only one.)
YES




NO

50.
Briefly state the legal grounds for your answer to the prior question.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________

51.
Will Bartolo be able to recover at all against Figaro for breaching either the covenant against encumbrances or the covenant of quiet enjoyment?  (Circle only one.)

YES




NO

52.
Briefly state the legal grounds for your answer to the prior question.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________

53. 
Regardless of your previous answers, if he wins, what is the maximum amount Bartolo can recover in a:

Consideration Paid Jurisdiction:

$__________________

Consideration Received Jurisdiction:
$__________________

Questions 54 through 58 are based on the following fact pattern:
Thelonious owned Birdland in fee simple absolute.  Birdland is located in the State of Jazz.  In 2000, Thelonious executed a promissory note, secured by a mortgage, giving Coltrane Savings Bank an interest in Birdland.  Coltrane Savings Bank did not record at that time.  In 2002, Thelonious executed another promissory note, secured by a mortgage, giving Mingus National Bank an interest in Birdland.  Mingus National Bank, which had no actual notice of the mortgage to Coltrane Savings Bank, recorded its mortgage immediately.  In 2004, Thelonious gifted Birdland by deed for no consideration to his favorite niece, Billie.  Thelonious did not disclose either deed to Billie, who immediately recorded her deed.  In 2005, Coltrane Savings Bank recorded its mortgage.  In 2007, Billie sold Birdland by valid deed to Miles for $375,000, its fair market value.  Miles had no actual notice of either of the mortgages mentioned above.  Jazz has a recording statute stating:

No interest in real property is superior to a subsequent interest for substantial value, and taken without notice, unless it is first recorded at the county where the property is located.  

After the sale to Miles, no one has made any mortgage payments to either the Coltrane Savings Bank or the Mingus National Bank. 
54. 
What kind of recording statute does Jazz have?
________________________________________________________________
55.
In an action between Miles and Mingus National Bank, in which Miles claims he is not subject to that mortgage, who will win? (Circle only one.)
MILES



MINGUS NATIONAL BANK
56. 
In the space provided below, give your reasoning for your prior answer.

________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
57.
In an action between Miles and Coltrane Savings Bank, in which Miles claims he is not subject to that mortgage, who will win? (Circle only one.)
MILES



MINGUS NATIONAL BANK
58. 
In the space provided below, give your reasoning for your prior answer.

________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
Question 59 is based on the following fact pattern:
Othello, who owned Globetheatreacre in fee simple absolute, borrowed $300,000 from Desdemona, as evidenced by a signed promissory note and mortgage granting an interest in Globetheatreacre.  Desdemona immediately recorded the mortgage.  

Then, Othello sold Globetheatreacre to Cassio for $25,000, subject to the $300,000 mortgage to Desdemona.  Cassio made all mortgage payments while he owned Globetheatreacre.   
Then, Cassio sold Globetheatreacre to Iago for $35,000 and Iago’s promise to assume the mortgage obligations due on the Desdemona mortgage.

Two years later, Iago’s financial business failed because of the consistently bad advice he had given his clients.  He abandoned Globetheatreacre and has made no mortgage payments in some time.  Desdemona foreclosed her mortgage and was left with a $75,000 deficiency.  She has sued Othello, Cassio and Iago on the deficiency. 
Question 59 is on the next page.

59.
As to each of the defendants, please circle whether Desdemona will or will not recover and then, in the space below the answer you circle, briefly state the legal grounds for your answer.
Othello:

SHE WILL RECOVER

SHE WILL NOT RECOVER

Grounds:
_________________________________________________



_________________________________________________




_________________________________________________




_________________________________________________

Cassio:

SHE WILL RECOVER

SHE WILL NOT RECOVER


Grounds:
_________________________________________________




_________________________________________________




_________________________________________________




_________________________________________________

Iago:

SHE WILL RECOVER

SHE WILL NOT RECOVER


Grounds:
_________________________________________________




_________________________________________________




_________________________________________________




_________________________________________________

Questions 60 through 62 are based on the following fact pattern:
Jay Gatsby, a mysterious man of questionable character, who nevertheless was an ardent environmentalist, owned WestEggAcre, an undeveloped parcel of land in the State of Fitzgerald.  Fearing that a crazed George Wilson was stalking him, and might cause his untimely end, Gatsby conveyed his beloved WestEggAcre to Nick Carraway but placed in the deed a restriction that stated: 

By accepting this deed, the grantee, and his heirs, devisees, assigns, and grantees hereby agrees to use WestEggAcre for passive recreational purposes only, including but not limited to hiking, camping, bird watching, and the like, but in no event shall the property be developed or improved upon.

Carraway immediately recorded the deed.  Unfortunately, Gatsby was correct about Wilson.  Shortly after the conveyance to Carraway, Wilson shot him while he was floating in his pool.

For five years, Carraway maintained WestEggAcre exactly as required in the deed, but then he moved back to the Midwest to live permanently.  One year after Nick moved back to the Midwest, Daisy Buchanan moved onto WestEggAcre and, meeting all the elements of adverse possession, lived there for more than 20 years.  Thereafter, Daisy went to a court of competent jurisdiction and obtained a declaratory judgment that she had become the owner of WestEggAcre by adverse possession.  She properly recorded the judgment at the registry of deeds, within the chain of title.

Five years later, Daisy sold WestEggAcre to Meyer Wolfsheim for $2.5 million.  Two years after he bought the property, Wolfsheim sold WestEggAcre to Tom Buchanan for $3 million.  Tom Buchanan has started to construct a “luxury hunting lodge” with 250 rooms, which he believes will attract large numbers of patrons from New York City.
The executor of Gatsby’s estate, Mr. Gatz, has brought an action to enforce the restriction in the deed from Gatsby to Carraway and to enjoin Buchanan’s building efforts.
Question 60 is on the next page.

60. 
State and describe the three elements necessary to create a covenant enforceable in equity.  
1.
___________________________________________________________


___________________________________________________________

___________________________________________________________

___________________________________________________________


___________________________________________________________
2.
___________________________________________________________


___________________________________________________________


___________________________________________________________


___________________________________________________________


___________________________________________________________

3.
___________________________________________________________


___________________________________________________________


___________________________________________________________


___________________________________________________________


___________________________________________________________

Question 61 is on the next page.

61. 
In the space provided below, please state whether the Gatsby estate will prevail in its action and the reasons for your conclusion.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________

Question 62 is on the next page.

62. 
The result would be different if the Gatsby estate sought monetary damages rather than injunctive relief.  In the space provide below, please state why.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________________
________________________________________________________________

End of Part One
Part Two – Suggested Time: ½ Hour

Opie owned a four-acre square-shaped parcel of land fronting Forest Avenue in Mayberry, North Carolina.  In August 2001, Opie agreed to sell to Barney a two-acre portion of the property which included the entire frontage on Forest Avenue.  During negotiations, Opie and Barney discussed the reservation of an easement from Forest Avenue to Opie’s remaining landlocked parcel.  During these discussions, the parties agreed that Opie would have the right in the future to designate the location of an easement up to 50’ in width on Barney’s property.  In September 2001, Opie delivered the deed for the front two acres to Byer.  The deed contained the following provision:

Grantor reserves to himself, his heirs, successors and assigns a right of way over the lands conveyed hereby to Grantee for vehicular and pedestrian traffic between Forest Avenue and the remaining lands of Grantor.

In 2003, Barney contracted to sell his front parcel to Gomer.  Barney approached Opie and requested Opie to designate the location of his right of way.  Opie refused to do so and demanded instead that Barney purchase his remaining property at a price that was then twice its fair market value.  Barney refused and conveyed his parcel to Gomer by a special warranty deed containing the covenant against encumbrances and the covenant of quiet enjoyment.  Barney said nothing to Gomer about the right of way.  
In 2004, Gomer erected a fence around the perimeter of his property.  Recently, Opie decided to develop the back two acres by erecting an office building, but Gomer refuses to recognize any rights of Opie to cross over his land to reach Forest Avenue.
Please discuss the rights, duties and liabilities of the parties.
END OF EXAM
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