TAKINGS METHODOLOGY

1.
Determine whether there is a taking of property.


Three Categories of Takings

A. Physical occupation – Loretto – physical occupation by, or authorized by, government – per se (categorical) test → it is a taking – no justification by government will suffice.

B. A law or regulation that is not a physical occupation, but denies all economically beneficial or productive use of the land, is the equivalent of a physical appropriation and is also a categorical/per se taking.  (Lucas)
C. Regulatory taking → A law or regulation that is less than a total deprivation of all economically beneficial or productive use.  Here, a regulation that “goes too far” will be recognized as a taking.  To make this determination, one must conduct a balancing test under Penn Central and Nolan/Dolan:  

i. Penn Central – balance the burden on private property interests (extent of interference with “distinct investment-backed expectations) against the legitimacy of the governmental interest asserted (“health, safety, morals, or general welfare”).

ii. Nolan/Dolan – if any conditions are placed on development, there must be an “essential nexus” between the “legitimate state interest” and any condition imposed by the government.  If there is a nexus, the government must demonstrate “rough proportionality” both in nature and extent to the impact of the proposed development.

Two Additional Considerations

A. Assuming the government action constitutes a taking, can a post-regulation purchaser challenge the regulation? (Palazzolo).  

→  No “expiration date” on the Takings Clause.

B. What test is applied to moratoriums? (Tahoe-Sierra)

→  Penn Central balancing test

2.
If It’s A Taking, Is It For A Public Use?

There is a public use if the taking is in pursuance of the exercise of one of the police powers → health, safety, morals, or general welfare. The court will give substantial deference to a legislative determination in this regard.  (Midkiff).  Kelo actually does not change anything.

3.
How Do We Measure “Just Compensation”?

→  Property owner’s loss rather than the government’s gain.  No compensation for non-pecuniary consequences of the taking.  (Brown)

