FREEDOM OF SPEECH METHODOLOGY/OUTLINE
“Congress shall make no law . . . abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.”
1. Determine whether the speech or expression deserves any protection at all under the First Amendment free speech clause. 

Most speech and expression is protected at least to some degree by the First Amendment. This includes commercial speech, offensive speech, defamatory speech and even sexually-oriented speech (“adult entertainment”). The only types of speech that are not protected are: (1) incitement of an illegal activity, (2) fighting words, (3) obscenity, and (4) child pornography (even if it fails to rise to the level of obscenity).  
A.
Here is how to determine whether speech falls into one of the unprotected categories:
Incitement 
The Supreme Court employs the so-called “clear and present danger” test to determine whether speech and/or expression is unprotected incitement. Under this approach, speech allegedly inciting illegal conduct can only be punished when there is a “clear and present danger” that the speech will lead to imminent illegal conduct and the speech is directed to causing imminent illegality. Abstract teachings or general discussions of violence (or other illegal conduct) is not enough to constitute unprotected incitement. 
Fighting Words

Speech that is directed at another and likely to provoke a violent response (“fighting words”) also is not protected by the First Amendment. Correlatively, speech directed at an audience that improperly evokes a disorderly reaction also is not protected by the First Amendment. Justice Holmes enunciated the most memorable example of the latter – “The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic” – in Schenck v. United States (1919). 
Obscenity

You must know the difference between “pornography,” which merits some First Amendment protection, and “obscenity,” which is not protected.

Test for Obscenity:  Taken as a whole by the average person, applying contemporary community standards:

· The expression appeals to the prurient (lewd, lascivious, lustful) interest in sex; and
· The expression portrays sex in a patently offensive way; and
· The expression does not have serious literary, artistic, political or scientific value using a national (not a contemporary community) standard 


Anything less is pornography which, although certainly deserving of stringent governmental regulation, nevertheless is considered to be protected speech.

Child Pornography 

Even if the expression is not deemed obscenity, you must ask whether it is child pornography.  Child pornography lacks First Amendment protection even when it fails to rise to the level of obscenity.

· Child pornography requires the depiction of children involved in a sex act of any kind, whether the depiction is actual or simulated.
· The reason for allowing the government to prohibit such expression is “compelling”: safeguarding the physical and psychological well-being of minors.
· Again, there is no need to find that the matter lacks serious literary, artistic, political or scientific value.  Child pornography is not protected speech.
B.
Do not become confused by so-called “low-value” speech  such as profanity, offensive utterings or racially-demeaning slurs. Although subject to (sometimes stringent) governmental regulation, low-value speech does deserve some First Amendment protection.

Profane or Indecent Speech
As a general matter, profane and indecent language is protected (as long as it is not obscene or child pornography).  Government cannot prohibit or punish speech just because others might find it offensive: “&$@# the draft” is one of the most memorable examples.
Two areas of exception:

i. Schools may prohibit and punish profane and indecent language.  Such speech is wholly inconsistent with the fundamental value of a public school education.  Schools are responsible for inculcating civilized discourse in youth.
ii. Broadcast Media (broadcast television and radio, but not the internet or cable television): although indecent or profane language cannot be prohibited or punished generally, government can ban indecent language from television and radio because of the inability of unsuspecting listeners to protect themselves or others from hearing such speech without warning. 

2. If you determine that the speech at issue merits protection, apply the “content-based/content-neutral” analysis. 

A. To be “content-based,” the speech at issue must regulate either a particular subject matter or a particular viewpoint; that is, the law must be aimed at the content of the speech. For example, a general restriction on “political” speech involves subject matter while a restriction on “Operation Rescue” type protests at abortion clinics (decrying abortions) involves viewpoint.

B. If the challenged law is content-based, the test is strict scrutiny : the law must promote a compelling governmental interest and by narrowly tailored to serve that interest.
C. To be “content-neutral,” the purpose of the law must be unrelated to the content of the speech and must not favor one viewpoint over another.
D. If the law is content-neutral, the test is intermediate scrutiny: (1) the law must serve a substantial government interest; (2) the interest must be unrelated to the content of the speech; (3) the law must be narrowly tailored, but not necessarily as narrowly tailored as under strict scrutiny; and (4) the law must leave open alternative channels for communication.
E. Beware of the “secondary effects” twist on this content-based/content-neutral analysis. In cases involving zoning restrictions on adult entertainment establishments, the Supreme Court has ruled that, although apparently content-based, such restrictions carry the content-neutral purpose of regulating the “secondary effects” of the speech and are thus constitutionally permissible (even when the government makes very little showing of the correlation between adult entertainment and the secondary effects supposedly being considered). The upshot is that cities and towns can restrict the placement of non-obscene adult entertainment establishments but cannot ban them entirely.  Nevertheless, the Supreme Court has employed the secondary effects argument to allow cities and towns to prohibit all nude dancing despite the fact that other forms of adult entertainment must be allowed. The Supreme Court seems to have limited this secondary effects approach to adult entertainment cases which, in turn, has lead to substantial criticism that it is permitting content-based (specifically, subject-matter based) regulations without demanding strict scrutiny.
F. Sometimes a government necessarily must make decisions based on content, e.g., doling out limited funds under programs that support the arts. Such schemes will be upheld as long as the administration of the program is viewpoint neutral.
3. Check to see whether the regulation at issue is unduly “vague” or “overbroad.”

A. A restriction is unconstitutionally “vague” and will be stricken if a reasonable person cannot tell from the face of the statute what speech is prohibited and what speech is permitted. An example is a law proscribing “annoying” behavior; what one person finds annoying, another might find charming.

B. A law is unconstitutionally “overbroad,” and will be stricken, when it regulates substantially more speech than the constitution allows; in other words, although aspects of the regulation are proper, the regulation extends to impermissibly to also restrict protected speech. For example, in order to prevent adult entertainment establishments from exhibiting live nude dancing, the Borough of Mount Ephraim, New Jersey enacted an ordinance banning all live entertainment. As written, the ordinance prohibited live musical and dramatic performances containing no adult content. In Schad v. Borough of Mount Ephraim (1981), the Supreme Court declared the ordinance to be overbroad because its language banned “a wide range of expression that has long been held to be within the protection of the First . . . Amendment[].” 
C. Minimal overbreadth is not enough to strike a law on constitutional grounds. The law requires “substantial” overbreadth.

D. Please note that most of the challenges on vagueness and overbreadth grounds are “facial” challenges: a claim that the law cannot be applied constitutionally in any circumstance. Facial challenges carry the benefit of dispensing with standing requirements. On the other hand, standing requirements do apply to “as applied” challenges: a claim that a law may be constitutional in some circumstances, but is unconstitutional as applied to the plaintiff. 
4. Other Applications Of The First Amendment’s Free Speech Clause

A. Compelled Speech (The Right to Stay Silent)

Sometimes the federal government or state governments attempt to force people to speak when they would prefer to remain silent. Our analyses focus on the content of the message; if government cannot constitutionally suppress the content of a particular message, then it also should not be allowed to force an individual to articulate a prescribed message. "If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion or other matters of opinion or force citizens to confess by word or act their faith therein." West Virginia State Bd. of Educ. v. Barnette (1943). Accordingly, states cannot force public school students to recite the flag salute (Barnette), and New Hampshire cannot force its drivers from covering the “Live Free or Die” motto on its license plates. Wooley v. Maynard (1977).
But the Barnette/Whooley holdings are somewhat limited. Pruneyard Shopping Center v. Robins (1980) considered the application of a provision of the California Constitution that allowed individuals to peacefully exercise their right to free speech in parts of private shopping centers regularly held open to the public. Invoking Barnette and Wolley, the shopping center argued that California law coerced the use of its property in a manner suggesting the shopping center endorsed particular political messages with which it might disagree. And in Rumsfeld v. Forum for Academic and Institutional Rights (2006), a group of law schools claimed that the “Solomon Amendment” – saying that the federal government would withhold educational funding if the schools did not allow military recruiting on campus – violated their First Amendment rights by compelling them to support speech with which they disagreed; the plaintiff law schools had banned military recruiting on the ground that the military discriminated against homosexuals. The Supreme Court shot down both First Amendment claims, ruling that the law in neither case required the plaintiffs to say anything and that the laws were aimed more at conduct than at speech.
B. The Right to Speak Anonymously
Anonymous political speech has enjoyed a significant role in American political history. Writing under the pseudonym, “Publius,” John Jay, Alexander Hamilton and James Madison remained anonymous while penning the famous Federalist Papers, a series of essays advocating the adoption of the United States Constitution. The case of McIntyre v. Ohio Elections Commission (1995) cemented the right to anonymous speech under American constitutional law. There, the Supreme Court overturned an Ohio law banning the distribution of anonymous election pamphlets. Ruling that an author’s decision to remain anonymous “is an aspect of the freedom of speech protected by the First Amendment," the McIntyre Court lauded "anonymous pamphleteering . . . [as] an honorable tradition of advocacy and of dissent. . . . [that acts as] a shield from the tyranny of the majority."
C. The Unconstitutional Conditions Doctrine  
The long-recognized unconstitutional conditions doctrine prevents the state or federal government from requiring someone (usually an employee) to surrender a constitutional right in order to receive a government benefit. For example, the 1958 case of Speiser v. Randall overturned a California law that required a governmental loyalty oath for World War II veterans to receive real estate tax exemption. The logic of the rule is that, if the government cannot constitutionally compel the sought-after result in the first place, it should not be allowed to coerce the unconstitutional result by extortionate means. Unfortunately, the cases on the unconstitutional conditions doctrine are a morass, and the results are unpredictable. 
D. Defamation
i. First, understand that recovery for libel and slander is generally protected by the First Amendment.  The Supreme Court does allow plaintiffs to recover for libel and slander, but requires that the right to protect one’s reputation must be balanced against a broad freedom of speech right protected by the First Amendment.
ii. Determine what category of alleged defamation is involved.  There are four:

a. The plaintiff is a public official or someone running for office
b. The plaintiff is a public figure (someone prominent in the community)
c. The plaintiff is a private figure, but the matter involved is of public concern (issues in which the public has a legitimate interest)
d. The plaintiff is a private figure and the matter involved is not of public concern.

iii. If the Plaintiff is a Public Official or Office Seeker:
The plaintiff must prove by clear and convincing evidence the falsity of the statements made as well as actual malice.  Actual malice is that the defendant knew the statement was false or acted in reckless disregard of the truth.

iv. If the Plaintiff is a Public Figure:
Same scheme as for public officials and office seekers

v. If the Plaintiff is Not a Public Figure, Public Official or Office Seeker, but the Alleged Defamation Involves a Matter of Public Concern
a. Plaintiff can recover compensatory damages if the statements were false and the defendant was negligent
b. Proof of presumed or punitive damages only available with proof of actual malice

vi. If the Plaintiff is Not a Public Figure, Public Official or Office Seeker, and the Alleged Defamation Involves a Matter of Public Concern
Same standard as for v. (directly above), except no actual malice required for presumed or punitive damages 

E. Prior Restraints
The prior restraint rule prohibits the government from prohibiting speech prior to its publication.  The purpose of the rule is to prevent governmental censorship of anticipated speech. The idea is that, if an individual or the government can obtain an injunction against anticipated speech before it occurs, then the judicial system can be used as a government censor. Obviously, the problem is even more profound if the injunction halts a newspaper or other press publication because we consider the freedom of the press to be the hallmark of a democratic society.

The Supreme Court has allowed prior restraints by means of “gag orders” in sensational criminal trials to protect the defendant’s rights, but even in such cases the restrictions must be narrowly tailored and they must not unduly restrict the right of the press to inform the public. Nebraska Press Association v. Stuart (1976).
While licensing is a recognized form of governmental police power, states and municipalities must be careful that the licensing process does not constitute an invalid prior restraint. Licensing as a prior restraint will be allowed only when the government sets clear, comprehensive standards of issuance that leave almost no discretion to the licensing authority.
6.  Defamation (untruthful speech)

   New York Times Co. v. Sullivan

Defamation: Untruthful speech.

Privacy: Truthful speech

1. Recovery for libel and slander is generally protected by the First Amendment. The Supreme Court does allow plaintiffs to recover for libel and slander, but requires that the right to protect one's reputation must be balanced against a broad freedom of speech right protected by the First Amendment. 


2. 
Determine what category of alleged defamation is involved. There are four: 

1. The plaintiff is a public official or someone running for office (N.Y. Times v. Sullivan :The plaintiff must prove by clear and convincing evidence the falsity of the statements made as well as actual malice. Actual malice is that the defendant knew the statement was false or acted in reckless disregard of the truth. 

2. The plaintiff is a public figure (someone prominent in the community) Curtis Publishing v. Butts; same scheme as for public officials and office seekers (plaintiff must have thrust self into limelight). 

3. The plaintiff is a private figure, but the matter involved is of public concern (issues in which the public has a legitimate interest) Gertz v. Welch;Plaintiff can recover compensatory (actual) damages if the statements were false and the defendant was negligent. Proof of presumed or punitive damages requires proof of actual malice 

4. Dun and Bradstreet v. Greenmoss Builders: The plaintiff is a private figure and the matter involved is not of public concern: Same standard as matter of public concern, except no actual malice required for presumed or punitive damages 

4. Defamation is not limited to individuals; groups can also be defamed.
