Methodology for Tax and Spend
1. If we are dealing with a tax, the tax must raise some revenue.  The courts have been extremely lax about this requirement.  It can be an incredibly small amount of revenue.  It can be far less revenue that is needed to support the program it is trying to promote.  It has to raise some revenue for it to be a tax.

2. It must be for the general welfare.  The courts will give great discretion as to what constitutes the general welfare.   The Supreme Court will not get involved too much in whether the Congress is really promoting the general welfare of the people.

3. If conditions are attached they must be unambiguous and clear.  The purpose of this is to allow people to make an educated decision as to whether to opt in or not.

4. There must be a relationship between the condition and the federal interest in the program being funded.  The majority is going to interpret this broadly.  The dissent wants a much tighter fit between the condition and the program being funded.  South Dakota v. Dole is saying that general highway safety is good enough.  Justice O’Connor is saying that she wants a more direct and concrete nexus.

5. The exercise and tax or spend power cannot violate another provision of the constitution.

