


contrary practice indicated by the Botsford case, as did the Report of the Advisory Committee and the Notes pre-
pared by the Committee*16 to accompany the final version of the rules. FN19 That no adverse action was taken by 
Congress indicates, at least, that no transgression of legislative policy was found. We conclude that the rules under 
attack are within the authority granted.

FN17 An analogy is found in the organic acts applicable to some of the territories, before their admission to 
statehood, which provided that laws passed by the territorial legislature should be valid unless Congress 
disapproved. s 5 of the Ordinance of 1787; see Pease v. Peck, 18 How. 595, 15 L.Ed. 518. Territory of 
Florida, s 5 of the act of March 30, 1822 (3 Stat. 655); territory of Louisiana, s 4 of the act of March 26, 
1804 (2 Stat. 284), and s 3 of the act of March 3, 1805 (2 Stat. 331); territory of Minnesota, s 6 of the Act 
of March 3, 1849 (9 Stat. 405); territory of New Mexico, s 7 of the act of September 9, 1850 (9 Stat. 449); 
territory of Oregon, s 6 of the act of August 14, 1848 (9 Stat. 325, 326); territory of Utah, s 6 of the act of 
September 9, 1850 (9 Stat. 455); territory of Washington, s 6 of the act of March 2, 1853 (10 Stat. 175); ter-
ritory of Wisconsin, s 6 of the act of April 20, 1836 (5 Stat. 12, 13). Similar provisions are now applicable 
to Alaska, Puerto Rico, the Virgin Islands and the Philippines. 48 U.S.C. ss 90, 826, 1405o, 1054, 48 
U.S.C.A. ss 90, 826, 1405o, 1054.

Cf. the provisions for lying over before Congress in s 407 of the act of March 3, 1933, 47 Stat. 1519, and s 
5 of the Reorganization Act of 1939, 53 Stat. 562, 5 U.S.C.A. s 133d.

FN18 Hearings before the Committee on the Judiciary, House of Representatives, 75th Cong., 3rd Sess., 
pp. 117, 141; Hearings before a Subcommittee of the Committee on the Judiciary, U.S. Senate, 75th Cong., 
3rd Sess., pp. 36, 37, 39, 51.

FN19 Preliminary Draft (May, 1936) of Rules of Civil Procedure for the District Courts of the United 
States and the Supreme Court of the District of Columbia, Advisory Committee on Rules for Civil Proce-
dure, p. 71; Notes to the Rules of Civil Procedure for the District Courts of the United States (March, 
1938), p. 32.

[6] The District Court treated the refusal to comply with its order as a contempt and committed the petitioner there-
for. Neither in the Circuit Court of Appeals nor here was this action assigned as error. We think, however, that in the 
light of the provisions of Rule 37 it was plain error of such a fundamental nature that we should notice it.FN20 Section 
(b)(2)(iv) of Rule 37 exempts from punishment as for contempt the refusal to obey an order that a party submit to a 
physical or mental examination. The District Court was in error in going counter to this express exemption. The 
remedies available **428 under the rule in such a case are those enumerated in Section (b)(2)(i)(ii) and (iii). For this 
error we reverse the judgment and remand the cause to the District Court for further proceedings in conformity to 
this opinion.

FN20 Supreme Court Rule 27, par. 6, 28 U.S.C.A. following section 354; Mahler v. Eby, 264 U.S. 32, 45, 
44 S.Ct. 283, 288, 68 L.Ed. 549; Kessler v. Strecker, 307 U.S. 22, 34, 59 S.Ct. 694, 700, 83 L.Ed. 1082.

Reversed and remanded.

Mr. Justice FRANKFURTER (dissenting).
Union Pacific Railway Co. v. Botsford, 141 U.S. 250, 11 S.Ct. 1000, 35 L.Ed. 734, denied the power of the federal 

courts in a civil action to compel a plaintiff suing for injury to the person to submit to a physical examination. Nine 
years later, in Camden & Suburban Railway Co. v. Stetson, 177 U.S. 172, 20 S.Ct. 617, 44 L.Ed. 721, *17 the Bots-
ford decision was treated as settled doctrine. The present issue is whether the authority which Congress gave to this 
Court to formulate rules of civil procedure for the district courts allows displacement of the law of the Botsford case. 
Stated more particularly, is Rule 35, authorizing such physical examination, valid under the Rules Enabling Act of 



June 19, 1934, 48 Stat. 1064, 28 U.S.C. ss 723b, 723c, 28 U.S.C.A. ss 723b, 723c. It is urged that since this Rule 
pertains to procedure, it is valid because outside the limitations of that Act, whereby ‘said rules shall neither abridge, 
enlarge, nor modify the substantive rights of any litigant’.

Speaking with diffidence in support of a view which has not commended itself to the Court, it does not seem to me 
that the answer to our question is to be found by an analytic determination whether the power of examination here 
claimed is a matter of procedure or a matter of substance, even assuming that the two are mutually exclusive catego-
ries with easily ascertainable contents. The problem seems to me to be controlled by the policy underlying the Bots-
ford decision. Its doctrine was not a survival of an outworn technicality. It rested on considerations akin to what is 
familiarly known in the English law as the liberties of the subject. To be sure, the immunity that was recognized in 
the Botsford case has no constitutional sanction. It is amenable to statutory change. But the ‘inviolability of a per-
son’ was deemed to have such historic roots in Anglo-American law that it was not to be curtailed ‘unless by clear 
and unquestionable authority of law’. In this connection it is significant that a judge as responsive to procedural 
needs as was Mr. Justice Holmes, should, on behalf of the Supreme Judicial Court of Massachusetts, have supported 
the Botsford doctrine on the ground that ‘the common law was very slow to sanction any violation*18 of or interfer-
ence with the person of a free citizen’.  Stack v. New York, etc., R. Co., 177 Mass. 155, 157, 58 N.E. 686, 52 
L.R.A. 328, 83 Am.St.Rep. 269.

So far as national law is concerned, a drastic change in public policy in a matter deeply touching the sensibilities of 
people or even thier prejudices as to privacy, ought not to be inferred from a general authorization to formulate rules 
for the more uniform and effective dispatch of business on the civil side of the federal courts. I deem a requirement 
as to the invasion of the person to stand on a very different footing from questions pertaining to the discovery of 
documents, pre-trial procedure and other devices for the expeditious, economic and fair conduct of litigation. That 
disobedience of an order under Rule 35 cannot be visited with punishment as for contempt does not mitigate its in-
trusion into an historic immunity of the privacy of the person. Of course the Rule is compulsive in that the doors of 
the federal courts otherwise open may be shut to litigants who do not submit to such a physical examination.

In this view little significance attaches to the fact that the Rules, in accordance with the statute, remained on the ta-
ble of two Houses of Congress without evoking any objection to Rule 35 and thereby automatically came into force. 
Plainly the Rules are not acts of Congress and can not be treated as such. Having due regard to the mechanics of 
legislation and the practical conditions surrounding the business of Congress when the Rules were submitted, to 
draw any inference of tacit approval from non-action by Congress is to appeal to unreality. And so I conclude that to 
make the drastic change that Rule **429 35 sought to introduce would require explicit legislation.

Ordinarily, disagreement with the majority on so-called procedural matters is best held in silence. Even in the pre-
sent situation I should be loath to register dissent did *19 the issue pertain merely to diversity litigation. But Rule 35
applies to all civil litigation in the federal courts, and thus concerns the enforcement of federal rights and not merely 
of state law in the federal courts.

Mr. Justice BLACK, Mr. Justice DOUGLAS, and Mr. Justice MURPHY agree with these views.
U.S. 1941.
Sibbach v. Wilson & Co.
312 U.S. 1, 312 U.S. 655, 61 S.Ct. 422, 85 L.Ed. 479

END OF DOCUMENT
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United States Court of Appeals,
Seventh Circuit.

E.H. REISE, Plaintiff-Appellant,
v.

BOARD OF REGENTS OF the UNIVERSITY OF WISCONSIN SYSTEM, et al., Defendants-Appellees.
Nos. 91-3414, 91-3844.

Submitted Feb. 4, 1992.
Decided Feb. 12, 1992.

White male applicant for position on law school faculty brought suit alleging that his race and sex accounted for 
decision not to hire him. The United States District Court, Western District of Wisconsin, John C. Shabaz, J., denied 
applicant's motion for preliminary injunctive relief and ordered applicant to submit to mental examination. Appli-
cant appealed. The Court of Appeals, Easterbrook, Circuit Judge, held that: (1) applicant's request for preliminary 
injunction requiring law school to obtain court approval before hiring or promoting anyone, or spending money for 
two programs designed to support minority teachers and scholars was properly denied; (2) applicant's request that 
Court of Appeals order trial judge to postpone trial was outside Court of Appeals' jurisdiction; and (3) order that 
applicant submit to mental examination was not final, appealable order.

Affirmed in part, dismissed in part.

Before BAUER, Chief Judge, and EASTERBROOK and RIPPLE, Circuit Judges.

EASTERBROOK, Circuit Judge.

E.H. Reise, who was graduated in the top 5% of his class from the Law School of the University of Wisconsin at 
Madison, applied for a position on its faculty. The Law School did not hire him. He believes that his race and sex 
account for the decision, that in recent years the Law School has been unwilling to consider anyone, no matter how 
skilled, who is not black, female, or otherwise eligible for preferential treatment. According to Reise, only one of the 
last thirteen appointments to the faculty has been a white male, and that appointment was made in 1985. The Law 
School says that the persons it hired are better lawyers and scholars than Reise. The district court has set a trial for 
this coming April to get at the truth. Meanwhile Reise is engaged in jousting.

[1] Reise sought a preliminary injunction that would require the Law School to obtain the court's approval before 
hiring or promoting anyone, or spending money for two programs designed to support minority teachers and schol-
ars. The judge denied this request. Reise's demand is so extravagant that we need know nothing about the *294 mer-
its to conclude that the district court did not abuse its discretion. “Remedies” of this kind would be problematic even 
if Reise were to prevail at trial. As demands for preliminary relief, they are absurd.

[2] Riding piggyback on Reise's appeal from the denial of a preliminary injunction is his request that we order the 
judge to postpone the trial. According to Reise, the backbreaking schedule needed to complete discovery in time for 
trial has overtaxed his lawyer and is destroying his own practice. Yet Reise contends that the published policies of 
the Law School, and the hiring decisions that have ensued, speak for themselves; why this case should lead to com-
plex discovery eludes us, unless Reise is uncomfortable with his own theory and seeks to scour the defendants' files 
in the hope that something will turn up. At all events, if it turns out that the schedule was too abbreviated, relief will 
be available later. Apart from orders respecting preliminary injunctions and a few other categories, only “final deci-
sions” are appealable, and the schedule for trial is hardly a final decision. Reise's request that we supervise the time 
line of the case is outside our jurisdiction.
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[3] Reise has filed a separate appeal asking us to reverse the judge's order that he submit to a mental examination 
under Fed.R.Civ.P. 35. Reise demands $4 million in compensatory damages on account of the mental anguish, emo-
tional distress, and illness that he says he has endured as a result of the Law School's decision not to hire him. Not 
surprisingly, the Law School wants to obtain a medical opinion on Reise's mental state, so that it may present evi-
dence on that subject at trial. Reise insists that because he is over his distress and is not seeking damages on account 
of his current mental condition, an examination would reveal nothing of value. Again not surprisingly, the Law 
School is not content with Reise's say-so and wants to check. The district judge, siding with the Law School, ordered 
Reise to undergo an examination.

Although Reise contends that the examination is unnecessary and that the judge should at all events have ensured 
that the physician would be independent of the University, we shall have nothing to say about the dispute. Details of 
discovery are a long way from final decision. Cf. Stringfellow v. Concerned Neighbors in Action, 480 U.S. 370, 107 
S.Ct. 1177, 94 L.Ed.2d 389 (1987); Kerr v. United States District Court, 426 U.S. 394, 96 S.Ct. 2119, 48 L.Ed .2d 
725 (1976); Richards v. Firestone Tire & Rubber Co., 928 F.2d 241 (7th Cir.1991). Reise invokes Schlagenhauf v. 
Holder, 379 U.S. 104, 85 S.Ct. 234, 13 L.Ed.2d 152 (1964), and Winters v. Travia, 495 F.2d 839 (2d Cir.1974), both 
of which issued writs of mandamus to stop scheduled examinations. Reise filed a notice of appeal, not a petition for 
mandamus. Even if we were to treat the former as the latter, we would not exercise discretion in Reise's favor. 
Schlagenhauf found a usurpation of power when a district judge ordered the defendant to undergo multiple examina-
tions despite the lack of any disputed medical issue; Winters dealt with an order directing a Christian Scientist with 
sincere religious objections to undergo a marginally relevant examination. Reise has claimed no religious scruples 
against examination. Schlagenhauf remarked that a plaintiff “who asserts mental or physical injury ... places that 
mental or physical injury clearly in controversy and provides the defendant with good cause for an examination to 
determine the existence and extent of such asserted injury.” 379 U.S. at 119, 85 S.Ct. at 243. Schlagenhauf does not 
support relief, and cases such as Kerr and Allied Chemical Corp. v. Daiflon, Inc., 449 U.S. 33, 101 S.Ct. 188, 66 
L.Ed.2d 193 (1980), make mandamus less readily available than it was in 1964 or 1974.

All then depends on whether an order under Rule 35 is a final decision for purposes of 28 U.S.C. § 1291. One case 
holds that it is. Acosta v. Tenneco Oil Co., 913 F.2d 205 (5th Cir.1990), concludes that a direction to undergo ex-
amination is a “collateral order” appealable under Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 69 S.Ct. 
1221, 93 L.Ed. 1528 (1949). The order to submit to the examination*295 is “final,” the subject is important to the 
parties, and once the examination has been conducted, any injury the process inflicts cannot be undone. So Acosta
thought the conditions of Cohen satisfied. We respectfully disagree. The reasoning of Acosta would make every 
discovery order appealable. The travail and expense of discovery and trial cannot be reversed at the end of the case, 
yet this has never been thought sufficient to allow pre-trial appeals. See, e.g., Lauro Lines s.r.l. v. Chasser, 490 U.S. 
495, 109 S.Ct. 1976, 104 L.Ed.2d 548 (1989); Van Cauwenberghe v. Biard, 486 U.S. 517, 108 S.Ct. 1945, 100 
L.Ed.2d 517 (1988); Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 108 S.Ct. 1133, 99 L.Ed.2d 
296 (1988). Indeed, even orders to produce information over strong objections based on privilege are not appealable, 
despite the claim that once the cat is out of the bag the privilege is gone. We added in Powers v. Chicago Transit 
Authority, 846 F.2d 1139 (7th Cir.1988), that refusal to produce the assertedly-privileged information, followed by a 
fine in civil contempt, still is not an appealable final decision. (Contrast Sibbach v. Wilson & Co., 312 U.S. 1, 61 
S.Ct. 422, 85 L.Ed. 479 (1941), which accepted an appeal when the party resisting discovery was jailed for contempt 
of court.) Powers declined to follow cases such as Southern Methodist University Ass'n v. Wynne & Jaffe, 599 F.2d 
707 (5th Cir.1979), that like Acosta took jurisdiction by invoking Cohen. See Acosta, 913 F.2d at 208 (relying on 
Wynne & Jaffe ). We could not follow Acosta without explicitly or implicitly overruling Powers, Richards, and the 
many other cases holding discovery orders-even exceedingly burdensome discovery orders-to be non-appealable. 
See also, e.g., R.R. Donnelley & Sons Co. v. FTC, 931 F.2d 430 (7th Cir.1991).

It is too late in the day to waste words explaining why interlocutory orders, and discovery orders in particular, are 
not appealable despite their irreversible costs. Because almost all interlocutory appeals from discovery orders would 
end in affirmance (the district court possesses discretion, and review is deferential), the costs of delay via appeal, 
and the costs to the judicial system of entertaining these appeals, exceed in the aggregate the costs of the few erro-
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neous discovery orders that might be corrected were appeals available. And the technical argument is straightfor-
ward. A “final” decision usually means the order ending the litigation. Catlin v. United States, 324 U.S. 229, 233, 65 
S.Ct. 631, 633-34, 89 L.Ed. 911 (1945). Cohen treats as “final” some important decisions that are “effectively unre-
viewable on appeal from a final judgment.” Richardson-Merrell Inc. v. Koller, 472 U.S. 424, 431, 105 S.Ct. 2757, 
2758, 86 L.Ed.2d 340 (1985); see also, e.g., Lauro Lines, 490 U.S. at 498, 109 S.Ct. at 1978. An order under Rule 
35 does not meet the standards of Cohen as recent cases interpret it. (Acosta does not cite a single case in the Cohen
line, even though a parade of decisions by the Supreme Court during the last decade has shed substantial light on its 
meaning.)

Discovery orders, including orders to submit to an examination, are readily reviewable after final decision. A party 
aggrieved by the order assures eventual review by refusing to comply. The district judge then imposes sanctions 
under Fed.R.Civ.P. 37(b)(2). The probable sanction in a case such as this is an order striking Reise's claim for dam-
ages on account of mental and physical distress. If Reise should prevail on the merits but not obtain damages be-
cause of the order striking his claim, he may obtain full review on appeal: if the district judge abused his discretion 
in requiring Reise to submit to an examination, we will remand for further proceedings. True, this procedure creates 
a potential for two trials, but then so does any other discovery order, or an order disqualifying or failing to disqualify 
counsel (see Richardson-Merrell ), or any order granting or denying partial summary judgment. The expense and 
inconvenience of multiple trials is not the sort of “unreviewability” that permits a Cohen appeal. E.g., Lauro Lines; 
Van Cauwenberghe; Donnelley. And requiring the complaining party to take some risk-to back up his belief with 
action-winnows weak claims. Only persons*296 who have substantial objections to the examination and believe 
their legal positions strong will follow a path that could end in defeat. Among those who take the risk by balking at 
the order, some will lose on the merits, and their discovery disputes will become moot. Most of the remaining cases 
will end in affirmance, given deferential review. The number of retrials entailed by the procedure is small, the num-
ber of appeals avoided large.

As an order to submit to a physical or mental examination is not appealable under Cohen, appeal No. 91-3844 is 
dismissed for want of jurisdiction. Appeal No. 91-3414 is dismissed to the extent Reise seeks review of the schedul-
ing orders. The order denying preliminary injunctive relief is affirmed.

C.A.7 (Wis.),1992.
Reise v. Board of Regents of University of Wisconsin System
957 F.2d 293, 58 Fair Empl.Prac.Cas. (BNA) 145, 58 Empl. Prac. Dec. P 41,309, 60 USLW 2532, 21 Fed.R.Serv.3d 
927, 73 Ed. Law Rep. 348

END OF DOCUMENT
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 Rule 35. Physical and Mental Examinations

(a) Order for an Examination.

(1) In General.The court where the action is pending may order a party whose mental or physical condition--
including blood group--is in controversy to submit to a physical or mental examination by a suitably licensed or 
certified examiner. The court has the same authority to order a party to produce for examination a person who is 
in its custody or under its legal control.

(2) Motion and Notice; Contents of the Order.The order:

(A) may be made only on motion for good cause and on notice to all parties and the person to be examined; and

(B) must specify the time, place, manner, conditions, and scope of the examination, as well as the person or per-
sons who will perform it.

(b) Examiner's Report.

(1) Request by the Party or Person Examined.The party who moved for the examination must, on request, deliver 
to the requester a copy of the examiner's report, together with like reports of all earlier examinations of the same 
condition. The request may be made by the party against whom the examination order was issued or by the person 
examined.

(2) Contents.The examiner's report must be in writing and must set out in detail the examiner's findings, including 
diagnoses, conclusions, and the results of any tests.

(3) Request by the Moving Party.After delivering the reports, the party who moved for the examination may re-
quest--and is entitled to receive--from the party against whom the examination order was issued like reports of all 
earlier or later examinations of the same condition. But those reports need not be delivered by the party with cus-
tody or control of the person examined if the party shows that it could not obtain them.

(4) Waiver of Privilege.By requesting and obtaining the examiner's report, or by deposing the examiner, the party 
examined waives any privilege it may have--in that action or any other action involving the same controversy--
concerning testimony about all examinations of the same condition.

(5) Failure to Deliver a Report.The court on motion may order--on just terms--that a party deliver the report of an 
examination. If the report is not provided, the court may exclude the examiner's testimony at trial.

(6) Scope.This subdivision (b) applies also to an examination made by the parties' agreement, unless the agree-
ment states otherwise. This subdivision does not preclude obtaining an examiner's report or deposing an examiner 
under other rules.

CREDIT(S)
(Amended March 30, 1970, effective July 1, 1970; March 2, 1987, effective August 1, 1987; amended by Pub.L. 
100-690, Title VII, § 7047(b), November 18, 1988, 102 Stat. 4401; amended April 30, 1991, effective December 1, 
1991; April 30, 2007, effective December 1, 2007.)

Amendments received to 05-01-10
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Supreme Court of the United States
CAMDEN & SUBURBAN RAILWAY COMPANY, 

Plff. in Err.,
v.

DAVID S. STETSON.
No. 174.

Argued March 6, 1900.
Decided April 9, 1900.

ON A CERTIFICATE from the United States Circuit 
Court of Appeals for the Third Circuit presenting 
questions as to the right of a Federal court to order a 
physical examination of plaintiff. Answered in the 
affirmative.

Statement by Mr. Justice Peckham:

*172 This case comes here upon a certificate from 
the circuit court of appeals for the third circuit, under 
the act of 1891, chapter 517, section 6 (26 Stat. at L. 
826). The action was brought in the circuit court of 
the United States for the district of New Jersey, by 
the plaintiff against the railway company, to recover 
damages for an alleged injury to his person caused by 
the neglect of the defendant while the plaintiff was a 
passenger on one of defendant's cars. At the time that 
he brought suit plaintiff was a citizen of the state of 
Pennsylvania, the railway company being a corpora-
tion of the state of New Jersey. The alleged neglect 
and injury occurred on the 13th day of July, 1896, in 
the city of Camden, in the state of New Jersey, and at 
that time the plaintiff was a citizen of that state.

On the 12th of May, 1896, the legislature of New 
Jersey passed and the governor approved an act 
which reads as follows:

‘1. On or before the trial of any action brought to 
recover damages for injury to the person, the court 
before whom such action is pending may, from time 
to time, on application of any party therein, order and 
direct an examination of the person injured, as to the 
injury complained of, by a competent physician or 
physicians, surgeon or surgeons, in order to qualify 
the person or persons making such examination, to 
testify in the said cause as to the nature, extent, and 
probable duration of the injury complained of; and 
the court may in such order direct and determine the 

time and place of such examination; provided, this 
act shall not be construed to prevent any other person 
or physician from being called and examined as a 
witness as heretofore.’

When the case was called for trial on March 31, 
1898, and after a jury had been impaneled, but before 
the case was opened to the jury, the defendant's coun-
sel asked in open court that the plaintiff should sub-
mit himself to examination by a competent surgeon. 
The plaintiff would not consent, and the court held 
that it had no power to order the plaintiff to subject 
himself to examination by physicians against his will, 
and it therefore refused to make the order asked for 
by counsel for the defendant, who was thereupon 
allowed an exception to the ruling. The trial pro-
ceeded and resulted in a verdict and judgment for the 
plaintiff. The defendant brought the case by writ of 
error before the circuit court of appeals, and that 
court, desiring the instruction of this court upon the 
matter, made the foregoing statement and ordered the 
following questions to be certified here:

‘1. Is the above-recited statute of the state of New 
Jersey, the act of May 12, 1896, applicable to an ac-
tion to recover damages for injury to the person 
brought and tried in the circuit court of the United 
States for the district of New Jersey?

‘2. Is said statute applicable to an action to recover 
damages for injury to the person brought and tried in 
the circuit court of the United States for the district of 
New Jersey, where the injury occurred in the state of 
New Jersey, and both the plaintiff and the defendant 
at the time of the injury were citizens of that state?

‘3. Had the circuit court the legal right or power to 
order a surgical examination of the plaintiff?’
*174 Mr. Justice Peckham, after stating the facts, 
delivered the opinion of the court:

An answer to the third question, ‘Had the circuit 
court the legal right or power to order a surgical ex-
amination of the plaintiff?’-will be all that is neces-
sary for the action of the court below.

It is settled in this court that no power to make such 
an order exists at common law; in other words, the 
court has no inherent power to make it.  Union P. R. 
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Co. v. Botsford, 141 U. S. 250, 35 L. ed. 734, 11 Sup. 
Ct. Rep. 1000. In that case there was no statute of the 
state in which the United States court was held which 
authorized the order. There is no intimation in the 
opinion that a statute of a state directly authorizing 
such examination would be a violation of the Federal 
Constitution, or invalid for any other reason.

In this case we have such a statute, and by section 
721 of the Revised Statutes of the United States it is 
provided that ‘the laws of the several states, except 
where the Constitution, treaties, or statutes of the 
United States otherwise require or provide, shall be 
regarded as rules of decision in trials at common law 
in courts of the United States, in cases in which they 
apply.’

Does not this statute of the state apply in trials at 
common law in the United States courts sitting in the 
state where the statute exists?

The case before us is a common-law action; it is one 
to recover damages for a tort, which is an action of 
that nature. It was being tried in the state which en-
acted the statute, and the court was asked to apply 
such statute to the trial of an action at common law.

**619 Neither the Constitution, treaties, nor statutes 
of the United States otherwise require or provide. The 
statute concerns the evidence which may be given on 
a trial in New Jersey, and it does not conflict with
any statute of the United States upon that subject. It is 
not a question of a general nature, like the law mer-
chant, but simply one concerning evidence based 
upon a local statute applicable to actions brought 
within the state to recover damages for injury to the 
person. The statute comes *175 within the principle 
of the decisions of this court holding a law of the 
state of such a nature binding upon Federal courts 
sitting within the state.  Swift v. Tyson, 16 Pet. 1, 18, 
10 L. ed. 865, 871; Nichols v. Levy, 5 Wall. 433, 18 
L. ed. 596; Watson v. Tarpley, 18 How. 517, 520, 15 
L. ed. 509, 511; Ex parte Fisk, 113 U. S. 713, 28 L. 
ed. 1117, 5 Sup. Ct. Rep. 724.

It was held in United States v. Reid, 12 How. 361, 13 
L. ed. 1023, that the provision of the law of Congress 
did not extend to criminal offenses against the United 
States, for that would be to give to the states the 
power of prescribing the rules of evidence in trials for 
offenses against the United States. It was said, how-

ever, that the section was intended to confer upon the 
courts of the United States the jurisdiction necessary 
to enable them to administer the laws of the states.

We are not aware of any reason why this law of the 
state does not apply to courts of the United States 
under the section of the Revised Statutes above 
quoted. There is no claim made that the statute vio-
lates the Federal Constitution, and we are of opinion 
that such a claim would have no foundation, if made.

Counsel for plaintiff refers in his argument to the 
opinion in the Botsford Case, where it is stated (at 
page 256, 35 L. ed. 739, 11 Sup. Ct. Rep. 1002), that 
the question is one which is not governed by the law 
or practice of the state in which the trial is had, but 
that it depends upon the power of the national courts 
under the Constitution and laws of the United States, 
and he argues therefrom that the state statute is im-
material, and can furnish no foundation for the exer-
cise of the power by the Federal court. We do not 
dispute that if there were no law of the United States 
which, in connection with the state law, could be 
referred to as in effect providing for the exercise of 
the power, the court could not grant the order under 
the decision in the case of Botsford. But we say there 
is a law of the United States which does apply the 
laws of the state where the United States court sits; 
and where the state has a law which provides for the 
making of an order for the examination of the person 
of a plaintiff in a case like this, the law of the United 
States applies that law to cases of such a nature on 
trial in Federal courts sitting in that state. In the Bots-
ford Case there was no state law, and consequently 
no foundation for the application of the law of the 
United States.

*176 In Ex parte Fisk, 113 U. S. 713, 28 L. ed. 1117, 
5 Sup. Ct. Rep. 724, the statute of the state of New 
York, in relation to the examination of parties before 
trial, was held to be in conflict with the act of Con-
gress providing for the examination of witnesses in 
courts of the United States, and was therefore inap-
plicable in those courts; but the statute in this case is 
not in conflict with any statute of the United States. It 
does not conflict with § 861 of the Revised Statutes, 
providing for the oral examination of witnesses in 
open court. On the contrary, whatever information 
may be obtained by the surgeon who examines the 
plaintiff under the statute in question can be availed 
of only by the defendant's producing the witness and 
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examining him in open court, or by deposition, if he 
come within the exception mentioned in § 863 and 
the following sections.

The validity of this statute has been affirmed by the 
supreme court of New Jersey in McGovern v. Hope, 
42 Atl. 830, to appear in 63 N. J. L. The opinion of 
the court was delivered by Mr. Justice Depue, and the 
court held that the act was within the power of the 
legislature, and was not an infringement upon the 
constitutional rights of the party.

The validity of a statute of this nature has also been 
upheld in Lyon v. Manhattan R. Co. 142 N. Y. 298, 
25 L. R. A. 402, 37 N. E. 113, although the particular 
form of that statute would probably be regarded as 
conflicting with the law of Congress in relation to the 
examination of a party as a witness before trial, and 
hence might not be enforced in courts of the United 
States sitting within the state of New York, but the 
validity of a statute providing for the examination of 
the person of a plaintiff in an action to recover for 
injuries is upheld and declared not to be in violation 
of the constitutional rights of the party.

The citizenship of the plaintiff at the time of the in-
jury is not material so long as the court below has 
jurisdiction of the case and the parties at the time of 
the commencement of the action.

In those states in which it has been held that the court 
has inherent power to order the examination of a 
plaintiff in this class of action without the aid of a 
statute, all has been said that could be urged in favor 
of such power on grounds connected with public pol-
icy and the due and proper administration of *177
justice by the courts. This court has taken another 
view of the subject, in the decision of Botsford's 
Case, above cited. But by reason of the statute of 
New Jersey, in which state this action was brought, 
there being no law of Congress in conflict therewith, 
we hold that the courts of the United States therein 
sitting have the power, under the statute and by virtue 
of § 721 of the Revised Statutes of the United States, 
to order the examination of the person of the plaintiff, 
and we therefore answer the third question of the 
court below in the affirmative, and it will be so certi-
fied.

Mr. Justice Harlan dissented.
U.S. 1900

Camden & S. Ry. Co. v. Stetson
177 U.S. 172, 20 S.Ct. 617, 44 L.Ed. 721
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