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I. INTRODUCTION

  This article examines the role of attorneys and other professionals in a highly structured and routine transaction-- residential real estate conveyancing. Lawyers have become marginalized in the residential real estate transaction. They are involved only in about forty percent of residential transactions, and even when they are involved, their involvement is typically late and shallow. In almost all states the real estate agent drafts and negotiates the contract of sale without the aid of an attorney. Lawyers are not involved in the closing most of the time, and the trend is toward less lawyer involvement rather than more. The article explains how United States lawyers lost the monopoly they once enjoyed over residential real estate conveyancing and how structural change, whether economic, technological or both, influences the demand for professional, including legal services.

II. Brief Review of the Literature--Principally the Case Books

  Academic legal literature draws a distorted picture of the role of the lawyer in the residential real estate transaction. Details aside, the portrayal is inaccurate in three major respects. First, this literature portrays the involvement of the lawyer in residential conveyancing as much more desirable than it really is; second, it portrays the role of the lawyer as much more central to the transaction than it really is; and third, it portrays the residential real estate transaction as much more complex (hence demanding of legal skills) than it really is. Each of these distortions is discussed in turn.

  First, the casebooks claim that it is desirable that each party to the residential real estate transaction be represented by an attorney at all stages of the transaction.  "At every step (of the real estate transaction) it has been said that buyers and sellers should have representation, advice and draftsmanship." Lawyers should be involved in drafting the brokerage contract, negotiating and drafting the contract of sale, performing the title search, advising the parties as to survey results, taking curative action to make title marketable, drafting the mortgage and the bond or note it secures, as well as the deed, obtaining title insurance, and preparing a closing statement as well as any other incidental paper work, such as the Truth-In-Lending form.

  According to this literature, lawyers are, or should be, central to the residential real estate transaction based on two distinct roles that they play: the advocacy role and the cautionary role. The lawyers' advocacy role is illustrated by the following: "It is sometimes said the parties require disinterested advice. This misstates the case . . . each requires the assistance of someone dedicated to that person's interest and equipped with sufficient skill to protect that person."  The attorneys also play a cautionary role. "Before tendering such an offer (of purchase), a cautious buyer would, no doubt, hire an attorney to prepare or review the document."  In this role, lawyers provide expertise in advising their client about the consequences of differing courses of action. After parol haggling with the broker, "the reasonable and prudent buyer will employ his own attorney to draft a proper contract and steer him through the legal and financial shoals which lie ahead."

  Neither form contracts nor brokers are an adequate substitute for the lawyers. For example, Professor Donahue points out various deficiencies in a form purchase agreement which is neither "a model of fine draftsmanship" nor "atypically bad." The broker is also an ineffective substitute for the lawyer. The broker is interested only in consummating a sale and getting her commission, while the lawyer is paid whether or not the sale is consummated. Thus the lawyer, unlike the broker, is not tempted to sacrifice the parties' interests to close the deal. Furthermore, the broker does not have the knowledge or skill a lawyer possesses. "Usually . . . the broker will know relatively little law outside the narrow confines of her expertise, and title problems are for example, not her responsibility. Breathes there a broker with soul so dead that she knows the intricacies of the Rule in Shelley's Case?"

  Secondly, the casebooks portray the lawyers' role as central to the residential real estate transactions.

  Historically, land transfer servicing was one of the principal types of work performed by American lawyers . . . it is still of tremendous importance to many in practice today . . . . Small private firms and solo practitioners in the general practice of law are particularly active in the sales of single- family residences and family farms . . . .

  According to the casebooks, lawyers are involved in negotiating and drafting the contract of sale.

  The purchase and sale agreement (is) generally prepared by a lawyer who may work either for the buyer or the seller. Many transactions will involve lawyers on both sides, for the buyer and the seller (as well as lawyers for the banks lending the money for the transaction). At the same time, many transactions may involve a lawyer only on one side, with the other side unrepresented by counsel.

  Even if not directly involved, attorneys draft form contracts.  "Attorneys . . . frequently prepare standardized contract forms for the sale of real estate, which may be published and sold for general use or used only in connection with a particular real estate development."

  The casebooks also describe the lawyer as an important player during the executory period of the contract and at closing. Attorneys remove defects in title, dicker over coverage with the title insurance company, and advise clients about such insurance. Also, it is "often a lawyer" who evaluates the record to determine the state of the seller's title. Lawyers help to draft deeds as well. "At closing, lawyers may represent the mortgage lender and the title insurer," in addition to the buyer and seller.

  Third, the casebooks portray the residential real estate transfer process as so complex as to demand legal skills. "No two transactions are identical, and none is simple. Because of the complexity of property law a ' minor' slip may cause great expense and inconvenience. To the buyer, at least, the purchase of a house may be the most important legal and financial transaction of a lifetime." This complexity results from three principal sources. First is the contract of sale. In addition to the normal requirements for forming a contract, the parties must consider provisions for marketability of title, risk of loss, earnest money, fixtures, contingencies, easements to the seller, time for performance, proration, type of deed to be used and estate passed, and other terms. 

   The second source of complexity is the title search. The length of title to be searched, the crudeness of public records, the limited scope of the records, and the inability to check for formal defects in recorded instruments all combine to make the title search difficult.

  To a foreign anthropologist land transfer in the United States would probably look . . . much like an aboriginal, ritualistic clambake . . . . The vendor must have opportunity to prove and the vendee to determine that the vendor has what he says he has . . . . Eventually accepting or being forced to accept the proffered deed and land, the vendee still has no assurance that he will be able to keep the land or even be reimbursed if he loses the land . . . . Such are but the minimum indications of the difficulties and absurdities of the (public records) system.

  Third are difficulties of performance. Financing is hard to understand. "The law of real estate financing is a complex and highly technical field." Further, all the paper and money which must change hands confuses the closing. "(O)ne characteristic of modern conveyancing is the bewildering amount of paper it generates." The alleged complexity of residential real estate transfer resulted in calls for more lawyer involvement. "The net result of the defects referred to above has been increasing criticism of our present system of conveyancing . . . as requiring a degree of professional supervision by lawyers incompatible with the use of land as a liquid commercial asset . . . ."

  The research reported in this article demonstrates the extent to which academic legal literature distorts the role of the lawyer and other professionals in the residential real estate transaction. Contrary to the casebook portrayals, the residential real estate transfer is a routine, standardized transaction, in which lawyer involvement is hardly ever required. Moreover, even when lawyers are involved, outcomes for the parties are not significantly enhanced.

III. How Lawyers Became Marginalized in Residential Conveyancing

A. The Imperialism of Title Insurance

  This section focuses on the process by which the lawyer's title opinion, and hence the lawyer, was displaced from the residential land transfer process in almost all markets in the United States and replaced with the policy of title insurance. Interviews with lawyers who practiced law in the United States both before and after lawyers were marginalized in the residential market, indicate without exception that the cause of the marginalization was the growth in popularity of title insurance. Thus, one attorney, commented: "I just think probably with the title company coming in and doing things there is less of a perception that you need someone else there explaining the documents to you." Another respondent  elaborated, stating:

  [I] think that the title insurance is basically providing one of the services that lawyers were probably historically called upon to give and that is giving opinions as to title. Lawyers to some extent are reluctant to give title opinions because there is substantial malpractice consequences associated with that and . . . title companies are now well-suited to do that (because) they are multi-million dollar industries that do this day in and day out. If you have a title company and a Realtor who has done thousands of real estate closings, the lawyers sort of get lost in that loop.

  Before title insurance became common, purchasers needed lawyers to examine and pass on title, and, therefore, virtually all home purchasers were represented by an attorney. Lawyers were consulted fairly early in the process and gave advice on a number of matters in addition to title. Although title assurance was the motivating reason for retaining the lawyer, buyers felt comfortable consulting their attorney about all matters related to the purchase. Typically, the attorney and client would meet a number of times and spend at least one meeting discussing the title opinion in detail.

  The growth of title insurance in the United States resulted from three factors. First, judicial decisions early established that conveyancers and other real estate professionals were liable only for their negligence; and thus certain losses that fell on the purchasers of real estate could not be shifted to the real estate professionals who had assisted them. In response to these decisions the first title insurance company in the United States, the Real Estate Title Insurance Company, formed in 1876. Unlike a lawyer's opinion, title insurance provides coverage against hidden risks. Thus, title insurance protects the purchaser against such defects as a forged, stolen or undelivered deed, while the lawyer's opinion will not. Moreover, the title insurance companies provide this coverage at less cost than lawyers do, at least in some markets. This relative efficiency reflects the inferiority of the publicly maintained land records compared to the privately maintained "title plants" owned by the title companies.

  The second reason for the growth of title insurance is the rapid development of the western United States at the end of World War II. During this period, the demand for development capital out paced the locally available supply. The traditional sources of development capital were banks and savings and loans. These institutions typically invested the great bulk of their mortgage loan portfolio in mortgages secured by real estate in the locality in which the institution operated. Consequently, western developers could not look to eastern savings and loans for funds. "Life insurance companies, however, are national lenders, and the larger companies hold mortgages on lands located in all parts of the United States." Since the insurance companies were in need of title protection, it is not surprising that they readily accepted the idea of title insurance as the source of that protection. Moreover, life insurance companies are regulated by state laws requiring that their real estate loans be secured by a first lien; title insurance provided an easy means of establishing regulatory compliance.

  The third reason for the growth in popularity of title insurance is the growth in size and importance of the secondary mortgage market. The secondary mortgage market is a securities-like market, organized by the federal government, in which residential mortgages originated by local mortgage lenders are bundled into large packages, usually in excess of one million dollars, insured by the federal government and then sold on a national market to private investors located all over the country and, increasingly, the world. The principal players in this market are three government chartered secondary market corporations: the Federal National Mortgage Association (Fannie Mae), the Federal Home Loan Mortgage Corporation (Freddie Mac), and the Government National Mortgage Association (Ginnie Mae). The purpose of the secondary market is two-fold: to smooth out cyclical periods of tight money and to enable capital rich regions of the country to provide mortgage funds to areas of the country where demand exceeds local supply.   It is estimated the sixty- five to seventy percent of all new mortgage loans are sold annually on the secondary market. 

  The ability to participate in the secondary market is a great advantage to a lending institution. Participation enables the lender to increase liquidity, obtain a hedge against future inflation and engage in the profitable mortgage servicing business. In order to participate in these markets, however, federal government regulations require title insurance.   Because any lender wants at least the option to participate in the secondary mortgage market, "every lender insists that the buyer obtain title insurance."

B. Organized Resistance

1. Introduction

  The legal profession's response to the ascendency of the title insurance company in residential conveyancing took three forms. First, lawyers mounted a frontal assault based on the unauthorized practice of law statutes that exist in many states. Second, some lawyers, and the organized bar, followed the maxim "If you can't beat them join them." These lawyers, frequently under the auspices of their state bar associations, formed title insurance companies of their own. Third, many lawyers simply capitulated and abandoned the residential real estate transaction as a part of their practice.

2. Unauthorized Practice of Law

  The relationship between the part of the legal profession engaged in residential conveyancing and the real estate profession is characterized by hostility. That hostility has frequently expressed itself in legal contests over which services each profession may appropriately or exclusively perform.

  Beginning in the mid 1940s (not coincidentally, about the time that title insurance began seriously to challenge the lawyer's title opinion) and continuing today, portions of the organized bar have fought the participation of non-lawyers in the residential real estate transaction under the rubric of unauthorized practice of law.

  Most of the cases involving the unauthorized practice of law by title insurance companies and real estate brokers were decided subsequent to World War II. Of the twenty-four states with supreme court decisions directly on point, five cases were decided in the 1940s, seven cases in the 1950s, seven cases in the 1960s, and four cases have been decided since 1975.

  The litigation typically seeks to enjoin lay conveyancers from preparing deeds, mortgages, and other instruments affecting rights to real property; from giving advice on the legal effect of certain documents; and from holding themselves out to the public as qualified in the legal aspects of residential real estate transactions.

  The claims made by real estate lawyers have failed to resonate convincingly with either the public or the courts. Both are skeptical about whether lawyers are needed in residential real estate transactions for the protection of the public.

  The reported are usually decided favorably to lay conveyancers. Perhaps the decision most favorable to lawyers, at least on its face, is that of the South Carolina Supreme Court in State v. Buyers Service Company. There, the court held that providing forms useful for conveyancing, preparing documents affecting title, handling real estate and mortgage closings, and even transporting or mailing documents to the county recorder's office as part of real estate transfer all constituted the unauthorized practice of law.   Buyers Service Company is aberrational, however, and even in South Carolina is likely to be limited to"egregious violations of the ban on the unauthorized practice of law. . ." Most of the cases are much less favorable to lawyers than Buyers Service Company, and the trend is to allow title companies and real estate agents to do all that is necessary to complete a routine residential real estate transaction except giving specific legal advice or handling difficult or involved real estate transactions involving legal discretion. [FN56]

  Title companies and real estate brokers are, however, subject to some restrictions in conducting of residential real estate transactions. Some of the most common restrictions are that standardized forms must be prepared or approved by an attorney, such forms must contain attorney review clauses, buyers' and sellers' right to counsel must be prominently disclosed, and no future interests in land may be created. These conditions and restrictions have been imposed by statute, by agreement, and by judicial decision.

  In sum, although some courts have reserved certain legal instruments solely for preparation by lawyers, the current trend and the current practice are to permit conveyancers to fill in the blanks of standard form deeds, mortgages, and other instruments of conveyance, as well as escrow documents, title insurance papers, abstracts, earnest money agreements, purchase and sale agreements, affidavits, short form leases, bills of sale, options, and more. Indeed, in most parts of the United States there is no service required in the typical residential real estate transactions that is prohibited to lay conveyancers.

  The courts have developed four principal tests to define the permissible scope of lay conveyancers' services in residential real estate transactions. These tests reflect the courts' preference for the claims of lay conveyancers over those of the legal profession, and, by and large, are quite liberal concerning the services of a technically legal nature that may be performed by lay conveyancers.

a. Real Party in Interest

  First is the "real party in interest test." Real estate agents and title insurance companies are allowed to fill in forms and prepare legal instruments if they are a real party in interest. This exception is a natural extension of the accepted proposition that an individual has an absolute right to represent himself in legal matters. The courts usually allow a party to the transaction (i.e., a title insurance company that is issuing insurance on the land in question) to prepare documents purporting to create a legal relationship between the title company and one or more parties to the transaction.

  Using similar reasoning, the Colorado Supreme Court invalidated a decree enjoining a title insurance company from preparing promissory notes and deeds of trust and mortgages in which it was named as payee. The Court found that the company was acting as its own counsel, and held that this was a completely lawful activity. Four other states have followed the reasoning of the Colorado court in adopting the real party in interest test.

b. No Separate Fee Charged

  Second is the "no separate fee" test. Although some states have discarded this test as "haphazard", the separate fee test is still a popular means of permitting an activity that would otherwise be enjoined. The rationale for this test is that the fee indicates the lay conveyancer holds himself out as having some legal skill. If a separate fee is charged, it also shows that the lay conveyancer is not preparing the document for his own interest, but is acting as counsel for the paying party.

c. No Legal Discretion Required

  The third test evaluates whether the transaction requires the "peculiar skill of a lawyer" as opposed to "common business sense." Most courts using this test have found that the simple filling in of blanks on standard forms requires no more than "ordinary intelligence" and should be allowed. Indiana (except for deeds), Minnesota, Missouri, Nevada (only escrow documents and earnest money agreements), New Mexico (no choice between competing forms), and Ohio all use variations of the discretion/difficult question of law tests to create exceptions allowing real estate agents and title companies to fill in blanks on forms and documents affecting legal rights to real property.

  This test has proved an effective tool for lay conveyancers who wish to usurp some of the territory previously held by lawyers. The general trend of the courts that allocate the contested services based on the presence or absence of "legal discretion" has been to find against the bar and allow the services to be performed by lay conveyancers.

d. Incidental to Lawful Business of the Defendant

  The fourth test used to allocate the contested services among those competing to perform them evaluates whether the contested service is incidental to the lawful business of the person claiming the right to perform it. The "incidental" test like the "no discretion" test is little more than an exercise in judicial labeling. Those courts that label an activity as "incidental" find for the brokers and title companies, while those that label the activity as "not incidental" find for the bar. While the labeling of an activity helps to rationalize the decision, it is usually unaccompanied by reasoning sufficient to explain the decision. For this reason, decisions involving the same or similar services are often contradictory. In Virginia, for example, "deeds of bargain and sale, release deeds, and deeds of trusts (and notes secured thereby) . . . are not contracts incident to (the) regular course of business of realtor(s)." By contrast, in Pennsylvania, which like Virginia allows lay conveyancers to perform services "connected with (their) immediate business," the preparation of deeds, mortgages, and other instruments of conveyance is incidental to the business of real estate brokers. 

C. The Process of Capitulation

1. If You Can't Lick them, Join Them: Bar Sponsored Title Insurance

  While lawyers battled with lay conveyancers over contested services in the courts, on a separate front, they fought the encroachment of title insurers into their domain by forming Bar sponsored title insurance companies. The purpose of these companies is to protect real estate lawyers from the "terrifying" threat that their property practices would be taken over by title insurance companies. Although many lawyers have entered the title insurance business to protect their practices, these bar related title insurance companies are not significant to the present discussion. The lawyers who operate them are acting as title agents and, hence on behalf of the title insurer, not as the attorney for either the buyer or seller. Indeed, it has been suggested that the role of the attorney is so different from the role of the title agent that "(i)rreconciliable conflicts of interest result ... when an attorney for a buyer or seller also functions as a title insurance agent."

2. A Split in the Ranks

  The organized bar has not presented a unified front in opposition to the fight by lay conveyancers to perform the contested services. The division among the organized bar was observable in many of the unauthorized practice of law cases, discussed above. The trend of those cases, as noted, has been to find in favor of the lay conveyancers and not lawyers. To the extent judges are deciding cases adverse to lawyers, there is a split in the ranks. Moreover, within the practicing bar itself, there has also been a split in the ranks.

  Those segments of the organized bar actively engaged in real estate claim that lawyers are an essential part of residential real estate transactions, pointing to such factors as: (1) the high ethical standards imposed by the lawyer's canon of professional ethics; (2) the degree of training and proficiency required by the state bar examinations; (3) the funds created by the bar to compensate victims injured by a lawyer's incompetence; and (4) the regulatory power the courts hold over members of the bar. A typical position of the residential real estate bar is summed up by the following passage:

    "Any program of education must begin with an attack upon two beliefs widely held in this country. The first is that only one lawyer is needed to complete a title transaction. The second is that, if a lawyer is employed, the lawyer is needed only late in the transaction. . . .

  . . . .

    The conclusion to be drawn from the previous discussion is that it is desirable for all parties in the residential real estate transaction, the seller, the buyer and the lender, to be represented by counsel. The most glaring defect in the system that now generally prevails is the lack of representation of the

  buyer. . . . "

  This view, however, is not representative of the bar as a whole. For example, the American Bar Association has stated: "(I)t can no longer be claimed that lawyers have the exclusive possession of the esoteric knowledge required and are therefore the only ones able to advise clients (about real estate closings). Indeed, "(l)awyer resistance to such inroads (by title companies and real estate agents) for selfish reasons only brings discredit on the profession."

IV. Patterns of Lawyer Use and Non-Use Throughout the United States

A. Introduction

  This section describes what lawyers do, and do not do, in the residential real estate transaction from perspective both of the organized real estate profession and the lawyers in the United States who are engaged in residential real estate work. It emphasizes those services about which conflicting jurisdictional claims are made by two or more professions (the "contested services") and those services concerning which one or more professions disavows jurisdiction (the "abandoned services"). It also identifies and describes the claims that professionals make about the need for and the contribution of their special skills to the home purchase process. These claims involve, for example, protection of capital, facilitation, avoidance of conflict, negotiation, translation and simplification, provision of information (misinformation) and education.

  The question of what professionals do is central in the sociology of the professions.  There is a growing body of research that provides qualitative insights into the content of lawyers' work and theories about what functions they actually perform for clients. Examples are managing uncertainty; translation; mediation and transformation; control; and constructing advantages. 

  The claim to professional authority is often based on the assertion that the special knowledge and expertise of the profession is unique and wholly distinct from other forms of knowledge; hence the special practice of the profession can be clearly distinguished from the practice of other occupations. This type of assertion is common to lawyers engaged in residential conveyancing. Thus, one lawyer stated: "If (the transaction) is done without legal skills, then basically there has been no handling of the matter with a view towards either avoiding or limiting litigation or with a view of protecting the client's rights in the event of litigation . . ."

  Lawyers' claims to expertise might be expected to be convincing in conveyancing since the law governing title is arcane and complex. In Abbott's terms, "inference" rather than routine connection of diagnosis and treatment might be thought to predominate. Nonetheless, these claims have lost much of their force in the United States, possibly because title insurance companies have changed the way people think about transfers of title and the risk of defective title. Indeed, research indicates that title insurers have been so successful at this that consumers generally perceive the title insurance to give them more protection than it actually does. Moreover, residential conveyancing lawyers make no claim to professional authority based on their experience concerning titles. Indeed, when asked what the role of lawyers was in securing good title, the most common response was "this is what the title company does." On being asked why, a typical answer was "because there is not a lender around that will give mortgage money unless there is a title policy."

B. The Perspective of the Organized Real Estate Profession

  Concurrent with the diminution of the lawyers' role in residential transactions has been an increase in the role of the real estate agent. Indeed, the real estate agent is the dominant player in the residential real estate transaction in almost all parts of the United States. By this I mean that the real estate agent is the "gate keeper" and either does the work or assigns various aspects of it to other professionals, as deemed necessary. While there is some regional variation, most of the work of residential conveyancing is controlled or performed by real estate agents.

  In 1992 a survey was conducted of the executive directors and the general counsel of the Board of Realtors of all fifty states. Each board was asked to respond to four questions concerning local customs and procedures for the purchase and sale of residential real estate in their respective state. The purpose of this survey was to determine the relative prominence of the various professions involved in the typical residential real estate transaction. Specifically, interviewees were asked:

  1. State what roles are played by attorneys and realtors with regard to negotiating and preparing contracts of sale.

  2. Give the same information with regard to the ordering of title searches, readying the transaction for closing and the preparation of the closing documents, such as deed, affidavits of title, note, mortgage, etc.

  3. Do attorneys normally represent buyers and sellers at title closing? Moreover, what duties are performed by attorneys for buyers and sellers in the overall closing process?

  4. Has the closing procedure been the cause of friction or litigation? Please give details.

  The survey results indicate a great deal of uniformity throughout the U.S. in professional roles and duties in residential real estate transactions, notwithstanding the conventional wisdom to the contrary. These results also corroborate the paucity of attorney involvement in residential real estate transactions.

1. The Pre-Contract and Contract Stage

  Respondents indicated that in 35 of the 40 states responding, the real estate agent typically negotiates and drafts the contract of purchase and sale without the aid or assistance of an attorney. In these states, the real estate agent prepares the contract and other necessary documentation on standardized forms. Usually, these forms have been approved by the local board of realtors, the local bar association or both. In these states, attorney involvement is often limited to transactions in which no realtor is involved or transactions that are unusually complicated, such as those involving contract for deed or seller financing.

  Within the general framework of real estate agent dominance there are still a few contested services that may require attorney involvement. For example, in a few states, the realtor is permitted to fill in forms commonly in use in the community, "but may not modify terms or conditions of the contract that would effect the legal relationship of the parties." A few states have attorney approval clauses.  These clauses provide that either party may have the contract reviewed by an attorney within a specified number of days after the execution of the contract. If the attorney does not approve of the contract as written she may suggest changes and if these are not agreed to by the other party the contract is nullified. Even in states where such clauses are used, however, actual attorney review and involvement is rare.

  There are only five states where it is still customary for the attorney to draw the contract of sale. In each of these states, although procedures differ slightly, it is customary for the real estate agent to draft a binder outlining the terms of the agreement, but typically for the attorney to draw the contract.

  In two of these states, Massachusetts and Connecticut, it is common for both buyer and seller to have their own attorney. New Jersey attempted to require a similar practice. In re Matter of Lanza held that an attorney who undertook to represent both parties in a residential real estate transaction had to go through a rigorous and extremely difficult process of disclosure before undertaking the dual representation. In addition, if any conflict materialized, the attorney could not attempt to negotiate or resolve the conflict. Instead, she had to withdraw from representation of both parties. Although Lanza held against the lawyer involved, the case is viewed by commentators as a full employment act for lawyers, or at least an attempt at one. It requires two lawyers in every real estate transaction, and three in some. If Lanza was intended to promote lawyer use, however, it backfired. Because it eliminated the cost savings of both buyer and seller sharing one lawyer, buyers and sellers in New Jersey have tended to opt for no lawyers rather than two.

2. The Post-Contract and Closing Stage

  Moving a transaction from the contract stage to the closing involves a number of steps. The following description taken from the Delaware Board of Relators survey response lays out most of them:

   1. Advising client of their right to independent legal counsel

   2. Searching the title.

   3. Clearing title defects.

   4. Certifying title or issuing a lawyers opinion of title.

   5. Advising the client as to types of title insurance and issuing title insurance policies-owners and lenders.

   6. Advising the client of the difference in types of surveys, ordering and reviewing the surveys to be sure there are no encroachments and compliance with zoning and deed restrictions.

   7. Reviewing deed restrictions and easements.

   8. Solving problems revealed by the survey by obtaining an administrative variance, confirmation of a non-conforming use, variance, easement, license agreement, and title insurance coverage, if possible for restriction violations.

   9. Counseling client(s) as to form of ownership e.g. tenants in common, joint tenants, tenants by entirety.

  10. Drafting the deed and comparing legal description with survey, past deeds, microfilm plan of record.

  11. Determining if the conveyance is subject to or exempt from transfer tax and drafting-appropriate exemption form, Transfer Tax Return and Affidavit of Value.

  12. Drafting other documents of conveyance that may be called for by the contract.

  13. Drafting loan documents or reviewing loan documents drafted by the lender to insure compliance with the loan commitment, Regulation Z, RESPA and applicable law.

  14. Preparing the HUD-1 settlement statement in compliance with RESPA.

  15. Reviewing title search bring down to day of settlement.

  16. Checking on and being advocate for client in satisfying contract contingencies e.g. wood destroying insect infestation report.

  17. Advising client about requirement or advisability of homeowners insurance.

  18. Conduct settlement in accordance with the Agreement of Sale, local law, RESPA and instruction from the lender.

  19. Review certificate of occupancy, release of mechanics liens and warranty where applicable.

  20.Explaining all settlement documents to client at settlement, answering clients questions and having documents properly executed.

  21. Representing client before and during settlement in resolving disputes, e.g. property defects discovered during pre-settlement inspection.

  22. Reviewing the survey, deed restrictions, easement, sub-division notes, and zoning with client and giving buyer copies.

  23. Rendering tax advice to client.

  24. Collecting and disbursing funds. Being accountable for the proper disbursements.

  25. Recording documents e.g. deed and mortgage.

  26. Checking after settlement to be sure liens are satisfied on the record and other title matters are complete such as tax clearance issued on estates and these estates properly closed.

  27. Handling any escrows created at settlement for disputes such as escrows for repairs.

  28. Sending 1099S to seller and filing it with IRS or determining exempt status.

  29. Report cash payments of over $10,000.00 to IRS unless transaction is exempt.

  30.After recorded documents are returned from Recorders send them to appropriate parties, e.g. deed to buyer and mortgage to lender.

  At least to the uninitiated the quantity and technicality of these steps may be daunting. Although most real estate professionals would agree that these steps are routine and largely mechanical, lawyer involvement after the purchase contract is executed is greater than in the pre-contract stage. Still, in most cases attorneys are not involved in readying the transaction for closing and frequently are not present at the closing. In only eight states of the forty states reporting is it customary for either the buyer's or the seller's attorney to ready the transaction for closing. In the rest of the states the preparation of the closing documentation and the closing itself are handled by the real estate agent, the title insurance company, a corporate closing company, an escrow agency, or some combination of them.

  The historical trend is in favor of even less lawyer involvement during the closing. A 1983 survey conducted by First America Title Instance Company listed fifteen states where it was common for residential real estate transactions to be closed by lawyers. The 1992 survey reported in this article obtained responses from thirteen of those fifteen states. Of the thirteen responding states it was still common for lawyers to conduct the closing in only five of them. In the remaining eight states, closings were conducted by lay conveyancers. No state that reported using lay conveyancers to close residential real estate transactions in the 1983 survey reported using lawyers for this work in the 1992 survey. Thus, in the nine years between the 1983 and the 1992 survey, the number of states in which closings were conducted primarily by lawyers declined by sixty percent.

  Representative of most respondents in the 1992 survey were the responses from North and South Dakota. The North Dakota respondent said, "Attorneys are, of course, welcome (at the closing), if requested, but this is rather the exception than the rule." The South Dakota respondent remarked that lawyers are hardly ever present at South Dakota closings "and, of course, with no attorneys present things run smoothly." A contrary view is expressed only in the few states where attorney involvement during closings is high. Thus, the New York respondent said, "We have suggested to some that they (the real estate agents) sit in the same room but not at the closing table since they are primarily there to answer any questions that might arise with respect to the property and collect their commissions."

C. The Perspective of The Practicing Lawyer in the United States

  Twenty-five attorneys were interviewed for this part of the study: thirteen had their principal office in rural areas and twelve in urban areas. The sample included attorneys from the West Coast, the East Coast, and the Midwest. The sample was stratisfied by region to elicit a variety of responses, to avoid repetitive responses, and to control for the effect of a particular, but perhaps unarticulated event. For example, I was concerned that a recent court decision or news story might alter the perception of interviewees in that locale more persuasively than the interviewee's own experiences.

  Twelve solo practitioners, ten partners, and three associates were interviewed. The attorney-interviewees were selected from those who identified themselves as engaging in residential conveyancing. For this purpose, advertising and professional affiliations (e.g., membership in the real property section of the local bar association) were considered. We also selected a portion of the sample from lawyers identified to us by the other professionals that we interviewed.

  Interviewees had been members of the bar between three and thirty-six years. On average, they had spent 14.2 years in residential real estate practice. Residential real estate as a percentage of the attorney's total work varied greatly: between five percent and ninety percent,  with an average of twenty- eight percent. Residential real estate as the percentage of a firm's work ranged from one percent to ninety percent. Residential real estate work was twice as important to rural lawyers than to urban ones (38.1 percent vs. 17.9 percent) and more important to solo practitioners than to lawyers in firms (35 percent vs. 22.3 percent). Generally, as firm size increased, the time devoted to residential real estate decreased. Lawyers in the very largest firms reported that they did virtually no residential real estate (1 percent) and that what they did was usually undertaken as an accommodation only to those who were already clients of the firm. Residential real estate is not an "elite" practice.

1. Attorney Practices: Overview

  The following is a brief outline of what the respondents stated an attorney should do in residential conveyancing:

    1. Review contract with buyer.

    2. Make any addenda to the contract and try to negotiate with seller on the addenda.

    3. Search the title and clear any title defects.

    4. Certify the title or issue a lawyer's opinion of title.

    5. Advise client as to types of title insurance.

    6. Order surveys and review them to make sure there are no encroachments.

    7. Solve any problems revealed by the survey.

    8. Review deed restrictions and easements.

    9. Render tax advice to the client.

    10. Collect and disburse funds.

    11. Record documents such as the deed and the mortgage.

    12. After settlement, make sure liens are satisfied on the record and check that other title matters are completed.

    13. Handle any escrows created at settlement.

    14. After recorded documents are returned from Recorders, send them to appropriate parties.

  As seen below, most attorneys do not perform most of these services most of the time. Indeed, most of the time none of these services are performed by an attorney.

2. Attorney Practices: Point of Involvement

  Seventy-five percent of the attorneys interviewed stated that they are usually contacted by the buyer after the buyer has entered into a real estate purchase contract. Although attorneys say it is important for them to be involved in the process from the beginning, only one attorney (AT25) stated that she would refuse representation unless she was involved in the transaction from the point of the offer.

  In the usual case, where the buyer executes a contract before retaining an attorney, respondents stated that they review the contract and make necessary changes or addenda. Respondents "rarely" or "infrequently" made changes to the contract, however. This was true even in states requiring that contracts drafted by a real estate agent have an "attorney review period" clause in the agreement. This clause gives the attorney for either the buyer or seller the opportunity to disapprove the contract within a specified number of days after execution.

V. RELATIONSHIP OF CLAIMS MADE BY LAWYERS ABOUT 

THEIR SERVICES TO TASKS PERFORMED

  Most attorneys gave a number of reasons why buyers need to be represented in residential real estate transactions. The most notable thing about these claims that lawyers is that they are (1) vague, (2) trivial or (3) implausible..

A. Vague Claims

1. The Prophylactic Function

  One of the most common claims made by attorneys to enhance their importance in the residential real estate transaction is that they insure against the possibility of some undesirable consequence. Thus, a typical respondent said, "The cost of hiring an attorney to protect (the buyer's) interest is inconsequential with respect to the purchase price and it is just my opinion like buying another policy of insurance."Others explained that people hire attorneys in these transactions for the mental comfort of knowing that they are protected, and some respondents described it as "a holding hand process." In the same vein, another respondent (AT17) reported that there are many states where real estate brokers draft the contracts and the lawyers do not get involved in the residential real estate transaction, but he opined that it is important for attorneys to be involved. "You need . . . to be able to protect your client. That is why clients have lawyers."

  Generally, the attorneys had difficulty specifying the hazards against which their advice insured, even when probed. The following typifies: "If (the transaction) is done without legal skills, then basically there has been no handling of the matter with a view towards either avoiding or limiting litigation or with a view of protecting the client's rights in the event of litigation . . . ." With but one exception, no particular hazard that might give rise to litigation was mentioned; the one hazard mentioned was the unethical behavior of real estate agents. Thus, one respondent (AT3) remarked that many buyers make the mistake of thinking that the real estate agent is the professional that is looking out for their interest, but that is frequently a very costly mistake because the agent actually represents the seller. An attorney with 15 years of experience in residential real estate (AT12) stated that buyers need attorneys "because the realtors are usually cheating them, lying to them. I know very few transactions where the realtor hasn't failed to disclose something or lied about something." Another respondent (AT10) explained: "The realtor who is selling a house obviously gets a commission of the house sold, so although they may have an obligation ethically to care for their client, they also have a fee at the end of the rainbow."

2. The Exegetic Function

  Most respondents stated that the most important thing they do in the whole transaction is explain the documents to the buyer. Many expressed the importance of having the buyer understand what she is signing and the responsibilities that it entails. Thus, many respondents commented that buying a house is probably the largest purchase that a person will ever make and, therefore, one needs the assistance of someone who knows the system, and who can explain to the buyer her rights and the "legal ramifications" of the operative documents. Other respondents stated that the attorney's main function is to answer the buyer's questions regarding the mortgage and title documents.

  When one listens to this explanation of the importance of lawyers' work and the necessity of their involvement in the residential real estate transaction it is easy to understand why buyers are unpersuaded. The attorneys' central claim is that they function like a Greek chorus--explaining the action without influencing the outcome. As modern dramatic techniques have made the chorus unnecessary, so standardized "non-negotiable" forms have made the exegetic role of the attorney largely superfluous.

  The exegetic function is distinct from the attorney's role in negotiating for more favorable terms. In most cases the attorney does not become involved in the transaction until after the contract of sale has been executed. Thus the attorney has no opportunity to negotiate the terms of that document. Moreover, mortgage and other forms required by lending institutions are standard forms required for participation in the secondary mortgage market. These documents are "cast in stone" and not subject to negotiation. Thus the exegetic function must be understood not as part of a larger strategy to negotiate more favorable terms for the client, but as an end in itself.

B. Trivial Claims

  Many of the claims that lawyers make about the importance of their services in the residential real estate transaction seem trivial. Thus, one lawyer (AT2) said, when asked why lawyers were needed, "if the buyer has trouble obtaining financing, serious problems will result if the contract does not contain a financing contingency, as an attorney representing the buyer would have inserted." It would hardly seem that legal skills are needed here, however, because every real estate agent interviewed said that they routinely inserted a financing contingency in the contracts they drew.

  Not infrequently, attorneys described their role as "hand holding." One lawyer said that, because buying a home is a very emotional experience, the attorney's most important contribution to the process is to "try to be sensitive to (their) clients as people."

  Although not the majority, some attorneys engaged in residential conveyancing readily admit the trivial nature of the services they perform. If the buyer is "astute enough to read," said AT6 "there is no real need to hire an attorney." Another attorney (AT10) stated, "Certainly one is safer by getting an attorney and in my view wiser, but I wouldn't say that someone is a fool if they don't . . ." Three-fifths of the respondents, even those that thought it was important for buyers to have an attorney, agreed that legal skills are not necessary to represent buyers in home purchase transactions, and many of the respondents described much of what they do as "paper pushing."

C. Implausible Claims

  Another of the most common claims made by attorneys has to do with their importance as negotiators. This claim perplexes because it is disconnected from the reality of what attorneys in the typical transaction have the opportunity to do. In approximately 75 percent of the cases the attorney does not become involved in the transaction until after the contract of sale has been executed, and in almost all cases the mortgage and other forms required by lending institutions are standard forms required for participation in the secondary mortgage market. These documents by their very nature are non- negotiable.

  Thus, one respondent (AT15) stated that buyers may find themselves in very one-sided transactions if they do not procure an attorney and that "You need to negotiate certain things at the outset or else things will be in favor of the seller." Another attorney (AT7) remarked that the buyer may think that he is being wise and saving money by not using an attorney, but the seller will have a very pro-seller contract drawn up so that in reality the buyer will pay more than if he had used an attorney. "The buyer will end up paying for things that he normally would not be responsible for, and . . . may agree to things that she normally would not have agreed to had she hired an attorney." 

VI. RELATIONSHIP BETWEEN DIVISION OF LABOR AND OUTCOMES

  There is an implicit assumption that lawyers are involved in transactions because they make a difference. However, many other actors perform or could perform similar functions and it is therefore legitimate to ask what difference it make that a lawyer is doing it. Therefore this research assessed the impact on outcomes of having the contested services provided by one profession or another (or, indeed, not provided at all). Outcomes were measured in terms of consumer understanding of the risks assumed, avoidance of disputes, satisfaction with the process, and the cost of transactions.

  The research reveals that purchasers who are represented by lawyers tend to be satisfied with their lawyers but they are not substantially benefited by them. This result might be due to self-selection. Those who use lawyers may decide to do so because they know that their case is more difficult or more prone to an undesirable outcome than the typical case.

  Until recently, local custom and Bar rules required that virtually all home buyers in Northern New Jersey be represented by counsel. However, different customs and rules in Southern New Jersey resulted in very few home buyers being represented. There is no reason to believe that there are significant differences among buyers in the two regions of this geographically small state. Thus, by comparing outcomes in the Northern and Southern parts of the state, we could control for self-selection. We observed that outcomes in all parts of the state were similar, thus discounting the hypothesis that insensitivity of outcomes to lawyer participation was the result of buyer self-selection, and supporting the conclusion that lawyer use does not have a significant positive effect on outcomes.

C. Court Opinions

  The Courts, no less than the consumers of legal services, have been unpersuaded by the claims of lawyers and the organized bar concerning their place in residential conveyancing. Indeed, the legal deconstruction of the monopoly once held by the United States legal profession over parts of the residential conveyancing transaction resulted from a general preference in the courts for the claims of the lay conveyancers over those of the legal profession. The following illustrates: "We do not think that the possible harm which might come to the public from the rare instances of defective conveyances in such transactions is sufficient to outweigh the great inconvenience which would follow if it were if it were necessary to call in a lawyer to draft these simple instruments." Similarly, another court found: "While the risks of non-representation are many and serious, the record contains little proof of actual damage to either buyer or seller. Moreover, the record does not contain proof that, in the aggregate, the damage that has occurred (where lawyers are least used) exceeds that experienced elsewhere."

  This observation is consistent with the Columbus data. There is a lot that might be done in an ideal world by lawyers to improve the residential real estate transaction. In the real world, however, what lawyers actually do in residential real estate transactions does not have much impact.

VII. Conclusion

  Lawyers have tended to become marginalized in the residential real estate transaction, and it is very unlikely that this tendency will be reversed. The cause of the marginalization is not hard to identify. The concept of title and the process by which the real estate purchaser is assured of good title is the most difficult and abstract part of the residential conveyance. Once title insurance companies took over this part of the residential real estate transaction, it was inevitable that the simpler and more routine parts of the transaction would be handled by others as well. If a lawyer was not needed for the hard part, it would not take the buyers and sellers of real property long to realize that the lawyer was probably not needed for the easier parts of the transaction either.

  There is a certain irony in all this. It's hard to imagine that the structural changes wrought by the federal government at the conclusion of World War II were intended to displace lawyers from residential conveyancing. The creation of the secondary mortgage market was designed to further national goals of affordable and plentiful housing. The secondary market accomplished these goals, in part, by demanding that participants in the market conform their transactions to standardized forms and assure the validity and priority of residential mortgages with title insurance. As the transaction became more standardized and title insurance became more prevalent, the marginalization of the residential real estate lawyer was assured: An unintended and yet unavoidable consequence of fundamental structural changes in the residential real estate transaction.

  Notwithstanding how obvious it is, the legal profession, both academic and practicing, has been slow to realize what has happened. Academics publish casebooks that seem mired in the past and continue to portray the role of the lawyer in the residential transaction as more important and more central to the transaction than it really is. Practicing lawyers continue to resist the imperialism of title insurance in the courts and legislatures. These lawyers make claims about the importance of their work to the public, but the public is largely unimpressed. This is easy to understand, since, on analysis, the claims that lawyers make in this area of practice are alternately vague, trivial and implausible.

  Finally, in a larger sense, this research sheds light not just on why lawyers were marginalized in a particular transaction, but how the demand for professional services is formed. The demand for professional services is not created by the professions themselves. It is true that the professions abandon some services and squabble over certain other contested ones. This is testified to in the residential real estate context by the seemingly never ending unauthorized practice of law suits brought by lawyers to enjoin lay conveyancers from performing certain services. But to focus on the professions themselves misses most of the picture. Even when lawyers have won their lawsuits they have failed to achieve their objective. The marginalization of lawyers has continued apace. The best explanation for the demand for professional services is that the professions respond to structural change in the society. Structural change which has the effect of routinizing what had been professional activity, creates opportunities for others, outside the profession, to perform the activity. To the extent that the newcomers are more accessible, efficient or less expensive than the profession which was performing the service, the newcomers will thrive and the profession will perish. Certainly this is the lesson to be learned from the experience of the legal profession in residential real estate conveyancing.
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     The practice of law is a profession carefully guarded and monitored by its vigilant practitioners.  Lawyers now enjoy a near monopoly on the provision of legal services to the public.  The prevailing rationale is that the legal system and those it protects would suffer dire consequences if it, in any part, was left in the hands of untrained, incompetent, and unskilled individuals who are not subject to strict legal professional standards of conduct. However, lawyers' monopoly on the practice of law is justified only to the extent that their unique training and expertise is required.  Thus, once duties traditionally performed by lawyers no longer require their specific legal knowledge or skills to be performed competently and without harm to the public, the public welfare might be better served if other nonlegal professionals assumed such responsibilities.

  As real estate brokers have broadened the scope of their services to encompass activities such as filling out and drafting standardized conveyancing instruments, advising clients on the legal ramifications of provisions in such instruments, and even representing clients before various judicial and administrative hearings, the legal profession has taken aim at what it believes is an encroachment into its established province.  Simply put, the controversy centers around whether certain practices by real estate brokers constitute the practice of law, and if so, whether they are unauthorized.  In answering these questions, no universal definition or approach has emerged.  Therefore, which real estate broker activities constitute the practice of law, and more importantly, which activities constitute the unauthorized practice of law, will vary from state to state.

I Overview: Development of the Practice of Law Concept

A. Regulation of the Practice of Law

  In most states, the power to define and regulate the practice of law is conferred upon the judicial branch, particularly the state's supreme court.  A number of state constitutions directly give their respective state's judicial branch the power to regulate attorney conduct and the practice of law within the state.  Typically, the judiciary's power to regulate the practice of law is derived from either the doctrines of separation of powers or inherent judicial power.  Which doctrine the judiciary's power is derived from, however, is "no longer important because of the almost universal acceptance of the rule [that such power best rests with the judicial branch]."

  It is important to note that the intimate relationship between lawyers and the courts does not allow the practice of law to avoid legislative oversight. Legislatures retain some degree of control by way of their police power to safeguard the public welfare "by promoting the efficient and impartial administration of justice."  However, legislation may not unduly or unreasonably hinder the judicial branch in the exercise of its constitutional functions.  Thus, while the various state legislative branches have enacted statutes dealing with both the authorized and unauthorized practice of law, these statutes merely assist in setting boundaries of legal services rather than operate as significant regulatory contributions. As one commentator stated, "[t]he rule that seems to have emerged is that legislatures may prescribe minimum standards for admission but may not dictate that certain persons be admitted to practice thereby abridging the judiciary's power." 

  When dealing with the unauthorized practice of law, the public well-being is not the sole area of concern.  The efficient and fair administration of justice must also be protected.  Since the unauthorized practice of law hinders effective operation of the judicial system, vesting the power to oversee the practice of law in the judiciary is generally seen as advantageous because of the judiciary's ability to settle legal controversy in and out of the courtroom.

B. Definition of the Practice of Law

  The vast array of duties and responsibilities of a lawyer prohibit an exhaustive definition of the "practice of law."  Conceptually, a good working definition of the "practice of law" has been stated by the Arizona State Bar Unauthorized Practice of Law Committee:

    One who acts in a representative capacity in protecting, enforcing or defending the legal rights and duties of another is engaged in the practice of law.  It also includes counseling or advising another in connection with their legal rights and duties.  One is deemed to be practicing law whenever he furnishes to another advice or services which require the exercise of legal judgment.  The practice of law creates a professional relationship of confidence and trust based upon the giving of legal advice.

  However, even this attempt leaves too much to the imagination when one seeks to determine whether specific broker actions constitute the practice of law.

  In order to address the need for a definition of what constitutes the practice of law, courts around the United States have developed a number of theoretical approaches that focus on traditional legal duties, acts involving informed discretion or legal reasoning, and acts affecting legal rights.  The first of these approaches identifies the practice of law as "acts, whether performed in court or in the law office, which lawyers customarily have carried on from day to day through the centuries."  Under such test, activities such as "giving legal advice, drafting wills, filing suit for a collection agency, conducting a real estate closing, and preparing deeds [are treated] as the practice of law."  A second approach views the practice of law as involving acts affecting significant legal rights and requiring legal expertise.  This test questions whether the actions taken deal with, or act upon, fundamental legal rights and whether their performance requires legal education or aptitude above that possessed by an average individual.  A third approach, formulated by the Oregon Supreme Court, states that the practice of law is found where there are acts requiring the "exercise of an intelligent choice, or an informed discretion in advising another of his legal rights and duties."  Under this rubric, the practice of law is commenced when "difficult or doubtful legal questions are involved [in the acts in controversy] which, to safeguard the public, reasonably demand the application of a trained legal mind."

  The principal question to be answered in any unauthorized practice of law analysis is whether particular lay activities should be permitted as either not constituting the practice of law or as the authorized practice of law in light of the public interest and the nature of the activity.  The theoretical tests previously discussed fail to adequately address this question because they center on the person performing the services or the service's effects on legal rights rather than focusing on the nature and character of the services themselves.  A better approach is to identify the most common situations in which a majority of jurisdictions have held that the practice of law has taken place. This situational approach is preferred because it directly focuses on the nature and character of the particular activities in question, rather than the type of actor in question.  Three general kinds of activities constituting the practice of law have been identified by courts applying the situational approach: "representing individuals in court, drafting documents, and providing legal advice." When discussing particular real estate broker services in the context of the unauthorized practice of law, this Comment will utilize such a situational analysis.

II Background Law: Real Estate Brokers and the Unauthorized Practice of Law

A. Crucial Factors in Determining Broker Liability

  The basic notion behind any unauthorized practice of law analysis is that the restriction against the practice of law by lay persons is "not designed to give rise to a professional monopoly [for lawyers], but rather to serve the public right to[, and interest in,] protection against unlearned and unskilled advice and service in matters relating to the science of law."  The proscription against the unauthorized practice of law also serves the public interest by protecting it from "unnecessary litigation, excessive fees, . . . lack of professional ethics and disciplinary procedures, and conflicts of interest."

  Public interest decides what constitutes the practice of law, and consequently, what constitutes the authorized or unauthorized practice of law. Under the situational analysis, courts focus on lay preparation of documents, lay legal advice, lay representation before tribunals, and the effects of these activities upon the public.

  Most courts recognize that lay attempts to delve into these three areas automatically constitute the practice of law.  These courts make the important distinction between what constitutes the practice of law and what constitutes the authorized practice of law.  They then decide whether such activities should be permitted to continue as a matter of public convenience or should be prohibited as a matter of public protection.  If the court determines the activity should continue as a matter of public convenience, the activities will be permitted as the authorized practice of law.  If the court determines the activity should be prohibited as a matter of public protection, the activities will be banned as the unauthorized practice of law.

  A minority of courts make no distinction between the practice of law and the unauthorized practice of law.  These courts view lay provision of the three types of activities with a great deal of suspicion; however, they do not conclude that such activities are presumptively the practice of law.  The same type of public interest balancing test used by the majority of courts is also used by these courts.  However, if they emphasize public convenience, the activities will be permitted because they are found not to constitute the practice of law rather than because they constitute the authorized practice of law.  Alternatively, if they emphasize public protection, the activities will be disallowed as the unauthorized practice of law.  Thus, with a minority of courts there is either black (i.e., no practice of law) or white (i.e., unauthorized practice of law) but no shades of gray in between (i.e., the authorized practice of law).

  The remaining group of minority courts simply finds, based on the same public interest balancing test, that the activities in question either do or do not constitute the unauthorized practice of law without giving consideration to whether the acts constitute the practice of law.

  In any event, the litmus test for all courts is whether the public's interest is sufficiently advanced by broker provision of certain legal services.  If this test is not passed, all courts will hold the broker liable for the unauthorized practice of law regardless of whether they would allow such conduct, in the name of the public interest, if it was the authorized practice of law, did not constitute the practice of law, or did not constitute the unauthorized practice of law.  Therefore, no distinction is necessary between the majority and minority courts as the outcome is the same under either approach.  Consequently, real estate brokers may be able to perform certain limited services if the public interest in such services is adequately advanced.

  Courts conduct the threshold balancing test between public protection and public convenience by focusing on several specific considerations commonly held significant to an unauthorized practice of law analysis.  Of these considerations, three are of primary importance to most courts: (1) whether the activities of the broker were incident to his business; (2) whether the broker charged a separate fee for conducting these services apart from his normal brokerage commission; and (3) whether the services rendered were of a "simple," rather than a "complex," legal nature so that a non-lawyer could perform such services without harm to the public.  Courts give consideration to other factors as well, namely, whether the broker is licensed, whether brokers customarily perform such services, and whether the broker has a substantial interest in rendering such services.  These additional considerations are rarely thought to be of significant importance and tend to be court-specific rather than commonly accepted fundamental elements in the balancing of public interests.  Accordingly, only the three primary factors deserve further analysis.

1. Completion of "Legal" Services as Incident to Broker's Business

  Even though certain functions performed by a broker in a real estate transaction might constitute the "practice of law," based on an emphasis of public convenience, most courts will permit them if they are incidental to the broker's business.  This "incident theory" acknowledges that

    [a]n overlapping area of activities exists between the commercial and professional sectors of our economy wherein acts, legal in nature, are performed by both sectors concurrently. . . . [C]ertain activities are inherently essential to the continued existence and operation of a legitimate business, and to preclude such acts would effectively disable the function of the business in the commercial world and destroy its value to society.

  Therefore, a broker's potentially unauthorized acts will be permitted only if they allow the broker's business to fulfill its essential function to the public and if the public in general, or the broker's business in particular, would be harmed if they were prohibited.

  The incidental-to-the-business test is important when determining the proper scope of a real estate broker's role in real estate transactions.  If courts see a broker's role as merely that of bringing a buyer and seller together to enter into sale negotiations, as most courts have concluded, then only activities conducted by the broker up until that point will be allowed as incidental to the broker's business.  Activities found to coincide with the broker's role of bringing the parties together, and thus incidental to the broker's business, include the preparation of listing agreements, offers, acceptances, options, leases, and possibly sales contracts.  Once that point is reached, however, the rest of the transaction must be undertaken strictly by lawyers since the remaining instruments are "muniments of title" and there are no remaining activities incidental to the broker's business for the broker to perform.

  However, if courts see the broker's role as that of a legitimate overseer of the entire transaction, then even those services relating to the acquisition of legal title, such as deeds, deeds of trust, mortgages, notes, assignments, and title opinions, will be within the sole discretion of the broker.  The practical effect of this view is that, in the name of public convenience, real estate lawyers will be virtually weeded out of real estate transactions in favor of the one-stop shopping real estate brokers would be able to provide.  As a result, the public will be essentially foreclosed from utilizing the unique knowledge and skill of real estate lawyers in the real estate field, and that is why, in the name of the public interest, few courts have adopted such an extreme position.

2. Receipt of Additional Compensation for Providing Certain "Legal" Services

  A majority of courts hold that a broker may not receive additional compensation specifically for providing certain services traditionally performed by lawyers and still avoid liability for the unauthorized practice of law.  The rationales behind this outcome are that such payments indicate that a real estate broker is "improperly substituting for a lawyer," and to "place emphasis on [legal practice] as a business rather than on [the broker's] business [as a] real estate broker."

3. Distinction Between Simple and Complex Real Estate Transactions

  A variation of the public convenience factor emphasizes the difference between completion of simple and complex real estate transactions and instruments.

    Where the [transaction or] instrument to be completed is "simple" and all that is necessary is the routine filling in of the blanks, the practice of completing these [transactions and] forms [by the real estate broker] should be allowed.  Accordingly, where the [transaction or] instrument is "complex," the attorney should be allowed to take over.  This argument seeks to facilitate real property transactions where the terms of the conveyance are so uninvolved that the broker can easily handle the matter himself.

  The key determination courts make under this analysis is whether the public depends on the provision of this service for simple or clerical transactional needs, or whether the public depends on the broker for much more comprehensive participation.  Few courts consider this issue a material one when dealing with unauthorized practice of law cases.  However, some have applied it in their analysis.

B. Broker Acts Constituting the Unauthorized Practice of Law Under the Situational Analysis

  As previously noted, a substantial impediment to skillful regulation of the unauthorized practice of law is the reality that most attempts by state legislatures, courts, and bar associations to define what constitutes the practice of law have been marginally successful at best.  In light of the somewhat ambiguous definitions arising out of such efforts, the most practical and effective approach focuses on the nature and character of the services rendered by non-lawyers to determine what acts constitute the authorized practice of law. This situational approach recognizes that the "practice of law" is divided into three categories of activities:

    [O]ne person assisting or advising another in the preparation of documents or writings which affect, alter or define legal rights; the direct or indirect giving of advice relative to legal rights or liabilities; the preparation for  another of matters for courts, administrative agencies and other judicial or quasi-judicial bodies and officials as well as the acts of representation of another before such a body or officer.

  Nearly all judicial conceptions of what is included in the "practice of law" recognize these three types of activities as an appropriate structure for an unauthorized practice of law analysis.  The structural effect of such an analysis, at first, would seem to exclude the real estate broker from carrying out the traditional real estate services he has become accustomed to performing, for those services are, in this analysis, legal services. Rather than insisting on a sweeping ban of broker services, the courts weigh concerns of public protection against concerns of public convenience in determining which broker practices will be permitted and which will be prohibited as the unauthorized practice of law.  As a result, this case- by-case balancing approach will yield circumstances under which a real estate broker's performance of legal services may be allowed, even though he quite literally may be involved in the unauthorized practice of law.

1. Document Preparation as the Unauthorized Practice of Law

  The overwhelming majority of unauthorized practice of law cases involving real estate brokers deal with broker completion of conveyancing instruments.  Virtually without exception, the "[p]ractice of law under modern conditions consists in no small part of work performed outside of any court . . . [and] embraces conveyancing . . . and the preparation and execution of legal instruments."  Brokers desire to provide such conveyancing services to their clients as a free accommodation in order to expedite the process and eschew the likelihood that lawyer involvement may delay or kill the deal by discovery of potential problems.  These concerns for public convenience must, however, be reconciled with the interest in public protection from substandard non-lawyer representation during the conveyancing process.

  Balancing of competing public interests inevitably results in the courts' policy assessment of which instruments a broker may or may not prepare.  Courts have articulated varying positions regarding whether the preparation of particular conveyancing documents constitutes the practice of law, and if so, whether such preparation is sanctioned as the authorized practice of law. Three approaches for determining what types of conveyancing instruments brokers may prepare have emerged: (1) real estate brokers may prepare essentially every document necessary in the conveyance or transaction; (2) real estate brokers are prohibited from preparing any documents dealing with the conveyance whatsoever;] and (3) real estate brokers are permitted to prepare only certain conveyancing instruments.

(a) Broker Allowed to Prepare All Instruments

  Courts adopting the approach that brokers may prepare essentially every document in the conveyancing process maintain that the public's interest in the convenience afforded by broker preparation of conveyancing instruments is greater than the public's interest in protection from the risk of inadequate representation by non-lawyers.

    [To] deny[ ] to the public the right to conduct real estate transactions in the manner in which they have been transacted for over half a century, with apparent satisfaction, and requiring all such transactions to be conducted through lawyers, would not be in the public interest; . . . the advantages, if any, to be derived by such limitation are outweighed by the conveniences now enjoyed by the public in being permitted to choose whether their broker or their lawyer shall do the acts or render [such legal] . . . service[s].

  In weighing public protection against public convenience, courts allowing brokers to prepare all instruments in the conveyancing process have placed maximum emphasis upon whether the preparation of all instruments is truly incidental to the broker's business.  These courts see the broker's role as one that is prominent throughout the entire transaction.  Therefore, acts seen as incidental to the broker's business increase in number as these courts sanction greater broker involvement in the transaction.  As a result of this expanded control, brokers are allowed to go beyond preparing instruments which are an incident to bringing together the buyer and seller, and prepare those documents which directly affect the title to real property.

  These courts also place an emphasis on the derivative issue of the broker's substantial interest in completion of the real estate transactions.  As brokers are allowed to prepare all necessary conveyancing instruments as incidents to their business, their proprietary interest in the completion of each of these instruments is heightened.  This is so because even though the broker's right to a commission is vested when the broker presents a ready, willing and able buyer, the reality is that the broker does not receive the commission until the completion of the deal because of their involvement with all the instruments.  Thus, the argument follows that since the broker is personally involved in all phases of the conveyancing process, and has a substantial interest "in [every aspect of] the transaction up to and including the consummation of the sale," the broker is entitled to prepare all of the conveyancing documents.

  Other considerations relevant to courts determining that the public interest lies with the convenience provided by broker preparation of all documents include: lack of additional compensation specifically for document preparation; "simple," rather than "complex, documents;" brokers customarily prepare such documents; and the broker was licensed.

  Even though courts adopting this position agree that brokers may prepare all necessary conveyancing instruments, they disagree on several other important derivative issues.  First, courts disagree over whether brokers may actually draft all the instruments themselves or are merely scriveners limited to filling in the blanks on forms pre-drafted by attorneys or real estate boards. However, in view of the fact that most real estate transactions are completed with the use of standardized forms drafted by lawyers, this issue is often immaterial.  Second, even though these courts agree that brokers may prepare all necessary instruments, they disagree on whether such preparation constitutes the practice of law.

  On the whole, courts recognizing the broker's right to prepare all necessary conveyancing instruments primarily do so based on an expanded incident-to-the- business rationale. These courts acknowledge that public convenience outweighs the need for public protection from incompetence inherent in non- lawyer document preparation because the drafting and execution of legal instruments is attendant to, and an intimate part of, a variety of businesses-- one of which happens to be that of brokers.  Ultimately, brokers are commonly permitted to select, fill in, or draft all necessary documents in the real estate conveyancing process.

(b) Broker Allowed to Prepare No Instruments

  Very few courts have held that real estate brokers are prohibited entirely from preparing any conveyancing instruments.  Those that have adopted such an approach have done so based on their belief that the public's interest in protection from incompetent lay representation outweighs the public's interest in the convenience afforded by such provision of services.

  In light of the gravity placed on public protection, this position  rejects all commonly accepted justifications for allowing even partial, non-lawyer document preparation.  Therefore, these courts summarily dismiss considerations such as the incident-to-the-business test, the additional compensation factor, the simple instrument doctrine, custom, and other less prominent arguments as irrelevant to an unauthorized practice of law analysis.

  The primary concern of public protection for courts advocating this position directly conflicts with the traditional proposition underlying most other jurisdictions' inquiries into the appropriate role for brokers in instrument preparation--"that the public wants absolute protection, but does not want to pay for it," as would be the result if lawyer preparation were involved.  However, these courts argue that the public's desire to have its cake and eat it too must give way because of the importance of the transaction to the parties involved:

    [W]here parties are engaged in one of the most important single business and legal transactions of their lives involving the largest single investment in one of the parties' lifetime, the law should require no less for their protection than that they be represented by one who is skilled in identifying and solving the many potential legal problems connected with the transaction and who owes to them alone an undivided duty of loyalty.

(c) Broker Allowed to Prepare Certain Instruments

  A minority of courts have adopted the extreme position that a broker either may prepare all or none of the necessary instruments involved in the conveyancing process.  An overwhelming majority of jurisdictions recognize that the correct balance between public protection and public convenience is struck when there is compromise between lawyers and brokers.

  As in the cases holding that brokers may prepare all documents, courts attempting to effect a compromise between lawyers and brokers state that whether brokers can prepare specific instruments largely depends on whether the preparation of each type of instrument is incidental to the business of the broker. Most of these courts see the broker's role as limited to procuring and presenting a buyer to the seller for sale negotiations.  As a result, only those "preliminary" activities inherent in the acquisition and presentation of a buyer, and any activities prior to the signing of the sales contract, are considered incidental to the broker's business.  Therefore, a broker is limited to only performing "preliminary" services without risk of liability for the unauthorized practice of law.

  The issue of just what documents can be prepared by the broker as incident to his business (i.e., "preliminary" documents) lacks uniform treatment by courts. However, no court adopting this position has argued that a broker may not prepare precursory instruments such as listing agreements, offers, and acceptances.  Most courts also allow brokers to prepare standardized sales contracts.  Beyond that, various courts believe brokers are prohibited from preparing instruments such as mortgages, deeds, deeds of trust, deeds of release, promissory notes, assignments, and satisfactions because these documents directly affect legal title and are necessary only after the broker's role in the transaction is completed.

  Similar to courts that allow brokers to prepare essentially every document in the conveyancing process, courts permitting "preliminary" document preparation by brokers partially rely on factors such as the extent to which the broker has a substantial interest in the transaction, no additional compensation, the simple instrument rationale, the licensing status of the broker, [FN96] and the establishment of customary broker preparation of such documents. However, once these documents are determined not to be "preliminary" in nature, these courts adopt the approach of jurisdictions which, no longer considering the above factors relevant, disallow broker preparation since it is no longer incidental to the broker's business.

  Once again, the keystone for balancing public protection against public convenience is seen as whether or not particular broker activities in the conveyancing process are incidental to the broker's business.  These courts, however, have drawn a line in the sand recognizing that, at some point, preparing conveyancing documents becomes an activity in which both brokers and lawyers cannot rightfully engage.  The courts draw this line when the public's interest in protection requires that drafting of certain conveyancing instruments be undertaken solely by those possessing significant training and experience in recognizing and solving the legal problems attendant with such instruments.  For these courts, that line begins and ends where the broker has procured a buyer meeting the seller's terms.

2. Rendering Legal Advice as the Unauthorized Practice of Law

  Regardless of their respective positions on instrument preparation, practically every court which has considered the issue of whether real estate brokers may give legal advice regarding transactions has concluded that brokers are strictly prohibited from doing so.  The rationale behind such an approach is fittingly stated as follows:

    [T]he broker's function is commercial in character and not merely advisory.  As a matter of fact, what he seeks to do is to negotiate a completed deal and he often bargains to some extent with both parties to get them together.  While as an agent he is required to reveal to his principal everything within his knowledge relating to the transaction and must not put himself in a position antagonistic to his interests, nevertheless, because of his personal interest in negotiating an agreement, he is not in the same completely disinterested position to give him advice about his rights and obligations as a lawyer should be.  This, as well as a lack of legal training, is an important reason why real estate brokers cannot be permitted to give legal advice to their customers.

  The meaning of the term "legal advice" is open to broad interpretation.  In the context of real estate transactions, the term ordinarily means consultation or explanation regarding "the legal effect of transactions involving or affecting interests in or title to real property."  The primary concern for courts with respect to the ramifications of such a definition is that brokers, because of their lack of legal training, are not capable of accurately explaining to buyers and sellers the legal nuances inherent in such transactions.  Thus, taxation, future interests, water rights, real estate planning, covenants, easements, statute of frauds, equitable servitudes, conversions, and contract principles are potential issues that the unwary broker may overlook.  As a result, these courts hold that public protection demands that only licensed attorneys be allowed to explain to the parties exactly what their rights are and how they will be affected during the different stages of the deal.

  Somewhat unavoidably, courts prohibiting broker provision of legal advice adopt a position similar to those courts which disallow brokers to prepare any conveyancing documents.  Specifically, they do not recognize as relevant such considerations as incidental services, additional compensation, and the simple transaction rationale.  The only appropriate consideration is public protection.  However, a small minority of courts have held that a broker may give legal advice to a buyer or seller if that advice is strictly limited to explaining the rights and provisions listed in those instruments that are incidental to the broker's business.

3. Client Representation Before a Tribunal as the Unauthorized Practice of Law

  Representation by non-lawyers in court or before administrative agencies is seen as the most glaring and objectionable form of unauthorized practice of law.  Many concerns abound regarding the potentially disastrous impact lay representation may have upon the public.  The crux of these apprehensions is as follows:

    [T]wo considerations militate against lay participation.  There is first the concern for litigants, whose rights may be irreversibly prejudiced by [lay] advocates' failure to assert claims or objections.  In addition, the state has interests in promoting an efficient and orderly system of justice by insuring that all adversaries grasp the relevant substantive and procedural rules.

  In the context of broker representation before tribunals, no less cause for concern exists.  Consequently, in the interest of public protection and without express legislative or judicial permission to the contrary, most jurisdictions disallow non-lawyers, including brokers, the right to practice before their courts or administrative bodies.

III Current Developments

  What has evolved from the vast body of statutory, judicial, and professional determinations regarding real estate brokers and the unauthorized practice of law is that the primary concern remains centered on the public's best interest.  Accompanying the evolution of the broker-lawyer controversy has been the tremendous change and growth in the real estate industry.  This change has played a large part in the development of the concept of lawful broker conduct.  The expanding economy, with its numerous land development projects and resident purchases of new homes and businesses, has placed the broker in an extremely lucrative, influential, and indispensable position within the real estate industry.  However, industry expansion has also increased the complexity of real estate instruments and transactions.  Thus, commensurate with the increase in the importance of the broker's role has been an increase in the number of potential legal problems arising from the complex transactions in which the broker is involved.

  Recently, some commentators have argued that as the complexity of real estate deals has grown, so has the brokers' ability to appreciate and understand the legal consequences and ramifications of the various elements of such transactions:

    It is argued . . . that the field of real estate law is technical and difficult, requiring the special skills of a trained lawyer.  While this is so, it may also be argued . . . that a real estate broker who works full time with real estate transactions might acquire sufficient command of that field of law to function effectively in the drafting of those instruments [and in the performance of other transactional duties].  There are some indications . . . which suggest that realtors may indeed be competent to perform those services that they seek to perform in real estate transactions.

  Dealing with problems of a legal nature is now an essential aspect of many businesses.  In fact, it is argued that real estate brokers are potentially more qualified to provide legal services in the real estate industry than lawyers.  Brokers are subject to strict licensing requirements of national and local realty boards.  Successful completion of a specialized study in property law is often a requirement in broker licensing. Every broker must abide by the ethical standards of the National Association of Realtors.  These standards state that brokers shall not engage in the unauthorized practice of law and shall recommend to the transaction parties that they retain a lawyer to answer any legal questions they may have. These realities and procedures provide further evidence that some of the tasks to be performed in a real estate transaction, which are legal in nature, can appropriately be delegated to the broker without harm to the public in general.  The spirit of compromise between brokers and lawyers has been the hallmark of recent cases dealing with the unauthorized practice of law by brokers.  Nearly all cases decided in the last fifteen years have recognized the need for some lay provision of legal services in real estate transactions. A good example of this trend is set out by the New Jersey Supreme Court in the most recent major decision on the unauthorized practice of law by brokers.

  The New Jersey Supreme Court held in the case of In re Opinion No. 26 that: (1) real estate brokers may order title searches; (2) only brokers' attorneys may prepare conveyancing instruments; and (3) brokers' practice of conducting settlements or closings without the presence of attorneys on behalf of buyer and seller does not constitute the unauthorized practice of law.  The court further required brokers to give buyers or sellers an "interim notice" to be attached to the sales contract that advises the parties as to the conflicting interests of the broker and the overall risks involved in not being represented by an attorney.  The court strongly encouraged parties to seek representation by lawyers when participating in real estate transactions.  However, the court found that the South Jersey broker practice, in which neither buyer nor seller is normally represented by counsel, did not cause demonstrable harm to the parties.  Rather, it involved willing participants who were knowledgeable about the risks and money to be saved. Therefore, the court held that  the public interest was not in jeopardy if the practice was allowed to continue. In recognizing that some broker-lawyer compromise was necessary, the court stated:

    There is a point at which an institution attempting to provide protection to a public that seems clearly, over a long period, not to want it, and perhaps not to need it--there is a point when that institution must wonder whether it is providing protection or imposing its will.  It must wonder whether it is helping or hurting the public.  We have reached that point in this case.  Although we have strong doubts, the evidence against our doubt requires us that we allow this practice to continue.

  An overwhelming majority of recent cases have echoed the sentiment of allowing brokers to perform some transactional legal functions.  This response has not only occurred in the courts.  A few jurisdictions have adopted court rules allowing for greater leniency relating to who may perform functions traditionally seen as constituting the practice of law.

  The current trend toward increased recognition of the need for provision of legal services by real estate brokers is not an invention of the courts alone; state legislatures, bar associations, and citizens have made significant contributions as well.  In principle, it appears that most jurisdictions are acknowledging the need to accommodate the broker's new-found essentiality to the market place by allowing the broker to participate in providing real estate legal services to the public.  What remains unchanged is that the justification for such an approach is always centered on what is in the public's best interest.  The stability of this public interest concept was echoed by the New Jersey Supreme Court:

    Practically all of the cases [dealing with the unauthorized practice of law by real estate brokers] . . . are relatively recent.  They consistently reflect the conclusion that the determination of whether someone should be permitted to engage in conduct that is arguably the practice of law is governed not by attempting to apply some definition of what constitutes that practice, but rather by asking whether the public interest is disserved by permitting such conduct.

  Thus, in terms of decisions regarding lawful transactional conduct of brokers, the more things change the more they remain the same.  However, the question of what is in the public's best interest regarding the specific types of transactional duties brokers should be allowed to perform, does not have universal answers.  Only the principle of compromise is constant.

IV Analysis and Implications: What Does it all Mean?

  Participation in a real estate transaction, especially the acquisition of a home, is likely to be the single most important, and largest, financial undertaking a person will ever assume.  In light of the significance of the transaction to the parties involved, prudence calls for no less than the utmost care and attention by real estate professionals, whether they be brokers or lawyers.  Public interest requires that the parties in a real estate transaction be able to trust those charged with the execution of their business without risk to the parties that their finances, families, and futures will be irreparably harmed.

  There are many considerations in determining exactly who best serves the public interest at various points in a real estate transaction and how and when they do so.  On the one hand, only one who possesses the requisite extensive training and experience in, and knowledge of, the various legal problems and consequences inherent in real estate transactions should be allowed to deal with those situations when they arise.  Aside from the lawyer's knowledge and experience in real estate, he also is keenly aware of those situations in which questions beyond simple property principles are likely to be important. Circumstances requiring one who is well-versed in tax law, estate planning, environmental law, contract law, and other legal issues often arise in the typical real estate deal.  Only those who fully comprehend these principles should deal with their ramifications.  The handling of real estate legal services by those with less than such a wide array of experience with the law could lead, by ignorance and incompetence, to disastrous results for the parties involved.  Another consideration is that a lawyer's wages in real estate transactions are not dependent on the consummation of the deal.  Thus, a lawyer, more so than a broker whose commission is somewhat conditioned on closing, is in a more objective position to act as the proper fiduciary to perform legal services on behalf of the parties.

  On the other hand, considerations of public convenience mitigate the concerns regarding lay provision of legal services.  Lawyers' hegemony over the right to practice law is only justified "to the extent that legal services require special training and skills which only attorneys possess by virtue of their education and experience."  The argument that brokers should be given a slice of the real estate legal pie frequently has been made, due to the strict licensing requirements of brokers, which include a strong curriculum in property law, their vast amount of experience in real estate transactions, and the fact that real estate legal issues and services arise in their business. One could argue that real estate lawyers are in a no more objective position than brokers because the potential for future business by way of broker referrals provides lawyers with a financial interest in the successful completion of the deal.  Thus, for the sake of public convenience, the public should choose brokers as the lesser of two financially interested evils.  Also, the apparent trend in courts, state legislatures, and state citizenries advocating for the provision of some legal services by brokers is a major concern.  The controversy between brokers and lawyers boils down to who gets the goods in real estate transactions.  Based on the above stated considerations, the public interest decides that question.

A. Delegation of Responsibilities Among Brokers and Lawyers

  The public interest standard does not lend itself to easy interpretation or implementation.  There is no simple solution.  Consequently, it is incredibly difficult, if not impossible, to enact universally accepted limitations on the provision of legal services by brokers.

  This Comment has outlined the three approaches courts have used in ruling which conveyancing documents brokers should be allowed to fill in, draft, or select.  The first approach allows brokers to prepare all necessary instruments and stresses the public's interest in the convenience provided by broker instrument preparation over its interest in protection from potential harm due to broker incompetence.  The flaw in overemphasizing public convenience was succinctly stated by Justice O'Connell's dissenting opinion to the Oregon Supreme Court's decision in Security Escrows:

    It is no answer to say that most [parties in real estate transactions] do not care whether or not they have legal advice or are satisfied if a layman gives it to them.  The fact that a person is willing to submit to surgery by one not licensed to practice medicine does not constitute a defense to a charge of the unauthorized practice of medicine. . . . The need for protection exists where the parties are engaged in transactions involving the transfer of interests in land.

  This approach is excessively indulgent in that it fails to recognize the true role of the broker as one who merely procures a ready, willing, and able buyer.  Instead, it mistakenly concludes that the focus of the broker's professional responsibility is the preparation of conveyancing documents. While brokers do acquire considerable knowledge and experience while working in the real estate field, brokers do not acquire the type of keen legal intellect that is crucial to spotting the various legal issues and problems that arise in transactions.  For this reason, brokers cannot be allowed to run rough-shod over the entire conveyancing process.

  The second approach takes an extremely restrictive form and prohibits all broker preparation of conveyancing instruments.  Courts using this approach entirely devalue the public convenience concept in favor of relying entirely on a public protection motive.  The fundamental problem with this approach is that it is counter to the economic reality of today's real estate market.  As noted previously, brokers have become more indispensable and have gained more power in the real estate industry.  To give no responsibility to the individual the parties will interact with the most throughout the transaction, is an overbroad and unnecessary restriction.  The practical experience of brokers in the real estate market may not be enough to appropriately give brokers the authority to draft the legally complex instruments dealing with legal title.  However, this practical experience is certainly enough to allow brokers to prepare the preliminary documents, including the sale contract.  It is worth noting here that the Oregon Supreme Court in Fowler advocated a position very similar to this in that the broker in Fowler was only allowed to fill in the blanks on standardized deed and sales contract forms preselected by the customer at the customer's direction. Such a restrictive approach is arbitrary and meritless in light of the significant role brokers play in real estate transactions.

  The final approach emphasizes the need for compromise between brokers and lawyers.  Courts adopting this approach delineate which instruments brokers may prepare in the conveyancing process by balancing the need for public protection against public convenience.  These courts hold that the proper scope of a broker's role is limited to procuring a ready, willing, and able buyer to enter into sale negotiations.  Thus, the public's interest in the convenience that broker instrument preparation affords is outweighed by the public's interest in protection from incompetent broker preparation at the time the sale contract is drafted and signed.  This is where a broker's lawful conduct ends and unlawful conduct begins.  Accordingly, courts attribute much weight to the incident-to-the-business test.  Instrument preparation up until, and potentially including, completing the sales contract is seen as lawful conduct because it occurs during the period when a broker is acting in the ordinary course of his business.  In light of the recent trend advocating some form of compromise between brokers and lawyers, this approach should be adopted because it best accomplishes that goal of cooperation and moderation.

  The types of instruments brokers are allowed to prepare should be based on a distinction between merely filling in forms and comprehensive drafting of the entire instrument.  Legal knowledge and judgment is required to draft, select, and fill in forms. However, the dominant practice in the modern real estate industry allows brokers to fill in commonly available standardized forms drafted by attorneys. Even though legal judgment might be exercised when selecting and filling in standardized forms, this is a small price to pay to prevent the potentially disastrous results if brokers completely drafted conveyancing instruments.  Brokers' increased knowledge and experience regarding real estate law itself should mitigate any residual fears. Thus, brokers should be allowed to select and fill in conveyancing forms such as listing agreements, offers, acceptances, earnest money agreements, and sales contracts since these are incident to the broker procuring a buyer and having the buyer meet the seller's terms.  Because selecting forms and filling in blanks can involve legal discretion, the broker should be seen as being authorized to practice law in this instance rather than considered to have not been practicing law.  Brokers should only be allowed to select and fill in conveyancing forms.  They would, therefore, avoid unlawful practice liability, if representing at least one of the parties in the transaction for which they are preparing the form.  In those jurisdictions that continue to allow brokers to prepare subsequent instruments, broker preparation should be limited to an Oregon-type of approach where the broker will only be allowed to fill in purely factual information on forms selected by customers at the direction of customers.  This will provide maximum protection against incompetent preparation.

  From an analysis standpoint, the first and third approaches regarding instrument preparation involve various considerations of the public interest that merit further discussion.  The concept that has received the most acceptance is the incident-to-the-business test.  Of all the factors contributing to an unauthorized practice of law analysis, this is the only one worthy of acceptance.  The primary focus of any unauthorized practice of law analysis is to measure the public interest in light of the nature and character of the services performed.  The incident-to-the-business test recognizes this by only permitting broker acts that are an essential and inherent part of the broker's business.  A broker's business ceases once the sale contract is drawn and signed because this marks the point at which he has produced a ready, willing, and able purchaser and is thereby entitled to a commission.  Up until that point, none of the activities require a lawyer's training for proper performance, and thus, are incidental broker activities which are lawful by their nature and character.  The incident rationale is open to abuse if a court decides to expand the role of the broker from that of finding a buyer to that of being in the business of preparing all conveyancing instruments.  However, only an extreme minority of courts have expanded the scope of a broker's duties this far.   The incident theory affords an accurate balance of the public's interests in protection and convenience.  This is so because once an activity is no longer incidental, it is unlawful.  An activity is no longer incidental when it extends beyond the time of the sales contract or is so blatantly outside the scope of a broker's authority that it must be prohibited to prevent great harm to the public interest.

  Considerations such as additional compensation, the simplicity of the transactional activity, the substantial interest of the broker in the activity, the fact that the activity is customarily performed by brokers, and the licensing requirements of brokers should be given little weight, if not outright rejected, in an unauthorized practice analysis.  The fact that a broker may or may not charge an additional fee for the performance of certain legal services is immaterial because it is the character of the act, not whether compensation was paid for it, that is determinative.  The need for public protection is the same whether the broker charges an additional fee or not.  In either case, the potential for injury to the parties in the transaction caused by incompetent broker provision of services is the same.

  Similarly, the rationale that brokers should be allowed to provide "simple" legal services as opposed to "complex" ones should also be rejected.  The logic of Justice Culbert Pound best states why this approach is ineffectual: "I am unable to rest any satisfactory test on the distinction between simple and complex instruments [and transactions].  The most complex are simple to the skilled, and the simplest often trouble the inexperienced."  A legal service is simple or complex relative to the capabilities of the individual providing it.  Thus, this test involves too many subjective inquiries to be of great use.

  A broker's substantial interest in a transaction is only relevant to an unauthorized practice of law analysis when he is one of the  buying or selling parties involved in the transaction.  In this instance, the broker could invoke his state's pro se representation exception to avoid the unauthorized practice of law.  However, merely having a direct or indirect pecuniary interest in the transaction dealt with by the document the broker prepares cannot shield the broker from liability for the unlawful practice of law.

  The mere fact that a particular broker activity has long been assented to by the public and traditionally performed by the broker cannot make lawful an otherwise unlawful practice.  The Arizona Supreme Court reasoned:

    [A custom rationale for permitting particular broker activities] is tantamount to saying "We have been driving through red lights for so many years without mishap that it is now lawful to do so."  The fact that these practices have continued for many years and have been acquiesced in by the bar does not make such activities any less the practice of law.  It seems fair to assume that the public is relatively unaware of the evils inherent in this situation, or at least ignorant of the fact that they are not adequately represented in the average land transaction.

  Simply because one is licensed as a real estate broker and is familiar with the correct scope of his duties pursuant to that profession, does not mean that the broker will comply with the well identified guidelines and requirements of that license and profession.  As courts have recognized, this does not offer sufficient protection to the public to allow brokers to provide what would otherwise be entirely attorney functions in real estate transactions.

  It is clear that brokers should never be allowed to furnish legal advice to their clients.  Only an attorney is "equipped by an extended, intensive period of formal training covering a broad spectrum of the law to identify and solve problems not only in the field of real estate, but also in the many other fields of law which are intimately tied to the real estate transaction."  Attorneys are also in the favorable position in real estate transactions of being objective counselors because they lack the requisite pecuniary interest in the ultimate outcome of the negotiations.  Hence, only attorneys are in an appropriate position to advise parties to a real estate transaction regarding their interests in, or title to, real property.

  Broker representation of parties before tribunals is strictly prohibited if in court and strictly regulated if before administrative boards.  If brokers are parties to the case before the in-court tribunal, then they could possibly qualify for the pro se representation exemption from the unauthorized practice of law.  If brokers are not granted authority under statute, local ordinance, or court rule to appear before a tribunal, then broker representation should be altogether banned because it represents the most egregious form of the unauthorized practice of law.

Conclusion

  "No issue is more central to the American legal profession than how to define itself as a profession: Who is in, who is out, and why."  However, in light of the ever-changing business and social order in America, no other issue presents as many problems for the profession than the determination of what constitutes the unauthorized practice of law.  The vexatious nature of this issue is compounded by the intangible and subjective essence of the "practice of law" concept.  Activities found to constitute the unauthorized practice of law in some states are allowed to be undertaken by numerous non-lawyers without risk of illegality in other states.  Further, while regulation strictly proscribing all broker provision of transactional legal services would flood the legal profession with trivial responsibilities and is seen as "featherbedding" the lawyers' hegemony over legal practice, overly lenient regulation allowing broker assumption of such services is seen as providing insufficient protection for the public from potentially incompetent lay representation.  Such a lack of clarity on this issue necessarily leads to fierce competition between lawyers and brokers over who will control the legal services arena in real estate transactions.

  On the one hand, lawyers seek to "provid[e] access to justice through competent, [disinterested, and ethical] representation and advocacy." Their paramount concern is that the public is disserved by the provision of legal services by brokers because they do not have the extensive legal education and training, the complete objectivity, and the membership in a profession governed by strict legal ethical standards that are prerequisites for the proper performance of such services.  Lawyers' involvement in the transaction, it has been said, not only benefits the buyer and seller by providing them with the highest quality legal representation, but also benefits the broker by protecting his or her clients, and thus his or her professional reputation, from potentially catastrophic legal problems. On the other hand, brokers desire to diligently serve their customers by performing legal transactional services with an eye towards what their extensive real estate business experience has taught them.  Their main concern is that protection of the buyer and seller in real estate transactions "must derive not only from knowledge of their legal effect but also from knowledge of their pertinency to the individual real estate situation involved."   Due to strict licensing and educational requirements and brokers devoting their professional careers to the real estate industry, they are equipped with comparable intellectual endowments to those possessed by lawyers.  Therefore, brokers can just as easily spot and solve potential transactional problems, and in the name of public convenience and choice, they have ardently stood their ground.

  As a result of the broker-lawyer turf war, the seeds of antagonism have spread far and wide.

    What is at stake is apparent.  Brokers wish to be able to put together binding deals while the parties'  momentum is in that direction.  They fear that the doubts that afflict people entering substantial transactions may unravel perfectly good deals while the lawyers pick nits.  Lawyers believe that some brokers are inclined to push the parties toward deals that may be against their interests.  They believe that lawyers offer valuable advice to people entering real estate transactions.  They are frustrated by the limitations on the role they can play if their clients appear for the first time with binding agreements in their hands.

  However, even in the midst of such a bitter struggle between two powerful professions, common sense and common purpose have found a middle ground.  In a critical and prolific field such as real estate, the importance of the need for broker-lawyer compromise and cooperation cannot be understated.  Such compromise and cooperation is properly effectuated somewhere between two competing public interests: (1) "[a]llowing more individuals to practice law will lower the overall costs of legal services, and therefore, enable more people to obtain needed legal services"; and (2) "allowing only properly licensed individuals to practice law will increase the overall competence of legal services received by the public." While courts, legislatures, bar associations, and the people themselves have failed to uniformly decide what is the proper scope of broker activities within these boundaries, they have, nonetheless, recently recognized that somehow brokers must be able to render certain transactional legal services.  This proposition still begs the question: Exactly which broker activities are unlawful?  An analysis that centers on the public interest, and measures that interest by the degree to which particular broker acts are incidental to the broker's business, will yield the most fitting answers.

  Acknowledging that legislative definitions of what constitutes the practice of law may or may not be seen as a trespass into the province of the judicial branch in administering admission to the state bar, the question of which body has the right to decide what is the practice of law should be answered based on the outcome of the above issue.  If a court finds the legislature has encroached upon the judicial branch's constitutionally set-aside territory by way of its attempt to define the practice of law, then, as a result, only the judicial branch may decide who is fit to practice law and what such a concept entails.  On the other hand, if it is held that the legislature has not usurped any of the court's constitutional judicial power, then the legislature, the court, or both are free to define what the practice of law is and who may engage in such practice.  If such a finding occurs, and both bodies attempt to define the practice of law, their efforts in fashioning a workable and uniform standard that will be of the utmost utility and benefit to the public must be strictly cooperative, diligent, and practical.  Broker-lawyer accords can be of quintessential importance to both courts and the legislature in such an endeavor because they mark the acceptable parameters to both professions being regulated.

  The question of what broker acts constitute the unauthorized practice of law is of fundamental importance to both the public's best interest and the efficient administration of justice.  It cannot be satisfactorily addressed by vast differences in how state legislatures, courts, and broker-lawyer committees or conferences approach the question.  Such disparate approaches leave lawyers, brokers, and the public in limbo regarding what broker conduct is of potential harm, and thus constitutes the unauthorized practice of law. With the possibility of severe criminal and civil sanctions on the line, states suffering from such a dilemma, such as Oregon, deserve to have the matter resolved.  Their citizens and professionals are entitled to an answer from either the courts or legislature regarding who has the power to decide what the practice of law is and what specific acts by real estate brokers currently constitute the unauthorized practice of law.

  After recognizing that the judicial branch is seemingly the proper arbiter of the "practice of law" issue and the indisputable compromising trend in most recent court decisions and state legislative enactments dealing with the broker-lawyer controversy, the public interest demands that the answer be crafted by the courts and provide each, brokers and lawyers, appropriate access to the cookie jar.

The $1000 P & S

Guest Column  - Massachusetts Conveyancers Association - 

Thomas C. Grassia, Esquire

Long, long ago, in a world more civilized and cultured than ours, there lived an industrious collection of beings. They toiled by day, rested by night, honored their neighbors and respected each other's families and possessions. 

From time to time, they would barter and sell some part of their personal holdings, including their places of abode. This latter matter was not so frequently traded as we might imagine, because movement among these beings was limited, they're having had a more well-defined sense of community than do we. 

Upon the occasion of the transfer of such places of abode, the citizens of this long-ago world would seek the guidance of certain of their membership known as "advisors". These advisors were often, although not always, considerably schooled and, in any case, equipped with much expertise in such matters. While generally well respected, they were not often overtaken by ego, but rather viewed their stature as one from which much good and assistance could be granted. They did, understandably as it was their only means of substance, extract a tariff for their efforts, but it was fairly assessed and infrequently contested. 

After many years of trial and error, a standard agreement had evolved, and it was felt by most to be generally adequate for the purposes to which it was applied. The advisors, with a knowing, educated eye, made modest additions and subtractions to the document which most familiar with the process accepted as "standard" and which the parties readily agreed upon after a brief explanation had been tendered. 

The sales were then attended to with much happiness and celebrations. Monies and instruments of transfer were exchanged and the advisor's tariff extinguished with appreciation and a handshake. 

Could we but practice in those by-gone days.... 

If a melancholy note can be heard from among my comments, it is because I began my practice when a standard charge for the review of a purchase and sale agreement could be anywhere from $25 to $50 and a bank closing involved a Note, Mortgage, figures more or less legibly written upon my yellow legal pad and a hearty round of handshakes. I candidly mourn the passing of those times. 

Today, when I am asked to estimate the cost of reviewing a residential purchase and sale agreement, I begin at $200, but strongly suggest that the cost has the potential to escalate dramatically. It appears as though there is no longer anything akin to a simple real estate transaction. The forms (which once were considered standard) are now received so altered and filled with amendments that they must be read clause by clause and frequently contain wording so adversarial that a stiff challenge must be made to gain an amendment. I often find that the parties to the transactions have very little in the way of a realistic attitude about what can and cannot be accommodated and that they are fueled by their own breed of advisors, be they real estate brokers, friends or the litigator who considers real estate to be an easy aside to his or her practice. 

We also, must dot our "I's" and cross our "t's" as each new case and each new law, regulation or ordinance adds yet another issue that a defensive practice of law requires us to address. There is very little question that we live in a world which is unforgiving of any error, omission and even, it seems, a failure of clairvoyance. 

It is not inconceivable to me that we will arrive at a point when a retainer will be required before a "review" of a purchase and sale agreement may be undertaken. The conveyancing bar and our Association, in particular, continue to attempt to define a standard agreement and I applaud that effort. It seems, however, that until a return is had to a more civilized and less adversarial approach to these matters, the $1000 purchase and sale agreement may, in fact, become the new norm. 

(Editor's note: Thomas Grassia is a long-time member of the MCA who practices law in Natick, Massachusetts.) 
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Representing One Or More Clients: Engagement Agreements And Conflicts[image: image1]
By William V. Hovey 

Earlier this month I moderated a Boston Bar Association seminar on residential conveyancing. We had a superior faculty: Lou Eno, an experienced practitioner from the Lowell firm of Eno, Boulay & Martin; Larry Schofield, one of the most respected title insurance professionals; Gayle Stone-Turesky of the Boston firm of Stone, Stone & Creem with extensive expertise as counsel to lenders, and Murray Davis, a Boston practitioner who has represented buyers and sellers for almost two decades. Early on in the seminar the faculty focused on the relationship between attorney and client; and the dual buyer and lender and triple buyer, lender and title company representations. 

Engagement Agreements
Of recent there seems to be a trend toward reducing the simplest attorney-client undertaking to writing. Although some practitioners indicate that no matter how carefully an attorney papers the trail, there is always an opportunity for an "uncovered matter" to surface; others believe it makes good sense to try to minimize the opportunity for an adverse claim by having clients sign a comprehensive engagement letter. Such a letter has been developed by Murray Davis and with his kind permission it is reproduced here: 

Fee Agreement For Legal Services
I/WE___________ ___________ of ________ the "Client," jointly and severally, (with both joint and/or full individual responsibility at the Attorney's discretion if more than one of us) hereby agree to retain MURRAY I. DAVIS the "Attorney" in connection with __________________ (the "engagement") on the following terms and conditions: 

It is understood and agreed to by the Client that the Attorney may refer this engagement, either in whole or in part, to another lawyer(s) ("Cooperating Counsel"). If this matter is so referred, it is contemplated that the Attorney will interface between the Client and the Cooperating Counsel for the purpose of acting as a conduit of information, maintaining consistency in Client's legal matters, and having additional input in the representation. If Cooperating Counsel is employed, the Client understands and agrees that, the Attorney will not have control over Cooperating Counsel's manner, method, or procedure of providing legal services; nevertheless, all fees and reimbursements are to be made by the Client only to the Attorney, pursuant to this FEE AGREEMENT. The Attorney will enter into a fee sharing arrangement between himself and said Cooperating Counsel. A copy of this FEE AGREEMENT may be provided to Cooperating Counsel. 

1. The Attorney has received $_______ as an initial retainer as payment on account in this matter. Because of this payment, the Attorney agrees to provide legal services in connection therewith. The payment received shall be applied against actual legal services performed and related charges. The total charge for legal services, costs and expenses is presently unascertainable. 

At such time as the retainer is depleted, the Attorney may from time to time require the Client to make additional advances for deposit to the retainer account. The Client agrees to promptly pay such additional advances as may be requested. In the event that, upon the completion of the within matter or the termination of the Attorney's representation of the Client, the total charges shall be less than the amount of any retainer payment on account, the balance will be refunded to the Client. 

2. This payment on account shall be applied against legal services performed by the Attorney and his associates, which services shall be charged at the following hourly rates: 

Attorney Murray I. Davis.............................$_______ 

Legal Assistant......................................$_______ 

Office Sharing Lawyers...............................$_______ 

OTHER:______________ ...............................$_______ 

Clients understand that over time, hourly rates may increase for all of the attorney's clients, including this representation; in that event, the attorney shall give the client notice of such increase at which time the client may elect to continue the relationship at such increased rate(s) or terminate the representation. 

It is understood that the hourly time charges include but are not limited to: appearances and meetings with municipal or state representatives and boards/agencies, Court appearances, preparation for all such meetings and appearances, Client meetings, all telephone conferences, negotiations, interoffice conferences with associates and staff, legal research, investigations, depositions, review of file materials and documents sent or received, drafting and proofreading of all correspondence, office memoranda, pleadings, contracts including offers, acceptances, listing agreements, purchase and sale agreements, and leases, corporate records, and all other instruments whatsoever. (There will be a minimum time charge of one-tenth (.1) of an hour as to any item billed, specifically including telephone calls.) 

3. It is understood and agreed that the final bill to be rendered by the Attorney may, in addition to the hourly rates charged, reflect the following: 

a. The novelty and difficulty of the matter. 

b. The magnitude of the matter and the results achieved. 

c. The time limitations imposed by the Client or by the circumstances. 

d. The preclusion of other engagements caused by the acceptance of this engagement. 

4. If the engagement is a real estate matter, it does not include the rendering of an opinion regarding zoning or subdivision control laws unless otherwise specified in this Agreement. 

5. Other Fees, Charges and Expenses 

a. The Client authorizes the Attorney to retain and agrees to pay the fees or charges of every other person or entity hired by the Attorney to perform services related to the engagement. Such other persons and entities may include, but are not limited to, court reporters, appraisers, real estate agents, escrow agents, accountants, investigators, expert witnesses, trust officers, title examiners, surveyors, and other attorneys. The Client authorizes the Attorney, in his discretion, to direct such other persons and companies to render statements for services rendered and expenses advanced either directly to the Client or to the Attorney, in which latter event the Client agrees to promptly reimburse the Attorney for the full amount of such statements. 

b. The Client agrees to assume and pay for other charges and incidental expenses in connection with this matter; for example, recording and filing fees, witness fees, sheriff's and constable fees, travel expenses, courier or messenger services, postage, telephone charges, expenses of depositions and investigations, photocopies (10 cents per page), and fax transmissions (25 cents per page). 

c. The Attorney agrees to obtain the Client's prior approval before incurring any single disbursement, or other charge in excess of $________. 

6. Interim billings may be submitted to the Client from time to time in the event that the time charges of the Attorney exceed the retainer payment on account. All interim billings shall be due and payable upon receipt unless otherwise stated. Failure to pay interim billings promptly will permit the Attorney, after notice to the Client, to terminate his representation of the Client. 

7. Client Functions. The Client agrees to perform the following functions: 

a. To pay the Attorney for the performance of such legal services, and to pay for all expenses incurred in connection therewith, as specified in this Fee Agreement. 

b. To cooperate fully with the Attorney and to provide all information, known by or available to the Client, related to this engagement. 

c. If the Attorney is representing multiple Clients jointly in this engagement, it is each Client's responsibility to advise the Attorney if any information concerning the engagement is confidential and is to be withheld from the other Clients. Otherwise, all relevant communications received from any Client in this matter will be fully disclosed to the others. If such a situation arises, the Attorney will advise the other Clients that a confidence exists (without divulging it) and will determine if any of the other Clients has any objection to the Attorney receiving, retaining, and withholding from them such information. The Attorney retains the right to withdraw from representing any one or more of the Clients involved if in the sole discretion of the Attorney a conflict of interest arises by reason of such confidences which mandates such a withdrawal. 

d. If the Client is a corporation, partnership, association, joint enterprise, or the like (especially including a family group), it shall be the Client's (or its representative) responsibility to keep all other appropriate members, officers or agents of the entity fully apprised at all times as to all aspects of the engagement, thus relieving the Attorney from any responsibility to communicate with all such members, officers, or agents. Unless otherwise specifically agreed to, any undertaking by the Attorney to communicate with other members, officers or agents, shall not waive the requirements of this paragraph. 

e. Authorization and Decision-making. The Client authorizes and directs the Attorney to take all actions which the Attorney deems advisable on the Client's behalf in this engagement, except that the following specific decisions must be made by the Client: the economic terms and conditions (e.g., sales price, purchase price, or financing rates) of all agreements, the timing of the consummation of all contracts, and the tax consequences of all matters. The Attorney agrees to notify the client promptly of all significant developments and to consult with the Client in advance as to any significant decisions attendant to those developments. 

8. In some cases, the Court may award counsel fees to one party and order the other party to pay the amount awarded. This is solely in the discretion of the Court and cannot be relied upon with certainty. In other cases, there may be a settlement agreement which may provide for a contribution by one party to the other party's legal expenses. It is impossible to predict whether either of the above situations will materialize in this case. Therefore, no representation is made that any contribution by the other party will be obtained towards the Client's legal expenses. In the event, however, that any such contribution is obtained for the benefit of the Client, the amount in question will be credited against the Attorney's final bill to the Client if such sums are received prior to final billing or, if the final bill has been paid, then such sums will be remitted to the Client. 

9. All bills are due and payable immediately upon receipt by the Client. Interest will be charged at the rate of one and one-half (1 1/2%) percent per month (18% per annum) on any unpaid principal balance outstanding for a period in excess of thirty (30) days. 

a. If the engagement includes a transfer of a real property interest, whether by sale, mortgage or otherwise, bills presented at the time of said transfer shall be paid at that time. 

b. If the Attorney is holding funds which are, either in whole or in part, due and payable to the Client, the Attorney is hereby authorized to withdraw from said funds and pay to himself all monies due under this Fee Agreement. 

THIS IS A LEGALLY BINDING CONTRACT. The Client understands that he/she has the right to consult with another lawyer in connection with any of the terms of this Agreement, prior to signing it. 

WE, the Client and the Attorney have read the above Fee Agreement, understand its terms, have signed it of our free act and deed on this ________ day of ________ 19__, and we have each received a signed copy. 

_______ _____________________ 

Client Client 

_______ _____________________ 

ClientAttorney Murray I. Davis 

Amendment, if any: __________________________ 

Multiple Representation
It is not uncommon for an attorney for a purchaser to be asked to represent the purchaser's lender and the title company who is to issue an owner's loan policy in connection with the transaction. Such representation, although financially desirable from the standpoint of all parties, raises issues of conflicts of interest and of revealing confidential information. 

Last year, the BBA issued Ethics Opinion 93-3 in response to the main question: 

Can a lawyer represent company X in a transaction with company Y in which X will make a loan to and/or an equity investment in Y, where (1) the lawyer was formerly general counsel to X and he and his partners continue to represent X, and (2) the lawyer was formerly general counsel to Y and his firm continues to represent Y in certain litigation matters. 

The opinion stated, inter alia: 

"The question raised by the inquiring attorney concerns the ability of a lawyer to represent one client in a business transaction with another current client. It is an important question. It is often the case that parties considering a business arrangement make use of the services of the same law firm or even the same individual attorney. For example, it is not uncommon for a lawyer to represent a borrower in a loan transaction, even though the borrower's lawyer or his firm represents the bank on other unrelated matters, with the consent of both the borrower and the bank. Conflict waivers are often sought and obtained in transactional settings. Given the high cost of legal services, many clients expect their lawyers to consider creative ways to achieve efficiencies and avoid redundancies. The situation presented by the inquiring lawyer involves such a request. 

"Nevertheless, such situations are inherently problematic. The lawyer's ability to represent his client with single-minded zeal may be adversely affected by concerns that by pursuing negotiations aggressively he might displease his other client and thereby jeopardize his standing with that other client. The client whom the lawyer represents in such a transaction may not always be in a good position to determine whether the lawyer is "pulling his punches." Even after the transaction is consummated, if problems arise during the course of the parties' subsequent business relationship and the lawyer's client finds that the contract documents place it in a disadvantageous position, the client may wonder whether the lawyer failed adequately to protect the client's rights because of the conflict. 

"The starting place for the analysis in Massachusetts is DR 5-105 which provides in relevant part: 

(A) A lawyer shall decline proffered employment if the exercise of his independent professional judgment in behalf of a client will be or is likely to be adversely affected by the acceptance of the proffered employment, or if it would be likely to involve him in representing differing interests, except to the extent permitted under DR 5-105(C). 

(B) A lawyer shall not continue multiple employment if the exercise of his independent professional judgment in behalf of a client will or is likely to be adversely affected by his representation of another client, or if it would be likely to involve him in representing differing interests, except to the extent permitted under DR 5-105(C). 

(C) In the situations covered by DR 5-105(A) and (B), a lawyer may represent multiple clients if it is obvious that he can adequately represent the interest of each and if each consents to the representation after full disclosure of the possible effect of such representation on the exercise of his independent professional judgment on behalf of each. 

(D) If a lawyer is required to decline employment or to withdraw from employment under a Disciplinary Rule, no partner or associate or any other lawyer associated with him or his firm may accept or continue such employment. ... 'DR 5-105 applies to this situation since the inquiring lawyer is plainly considering the representation of differing interests.' This is true even though the lawyer is not being asked to represent the differing interests in the same transaction. The provisions of the rule apply whenever a lawyer is asked to represent one client in a matter in which another client is directly involved, even though the lawyer does not seek to represent the other client in that matter. ... 

"There may be many other considerations that may affect the lawyer's judgment. No one of them determines the outcome of the analysis. 

"While the rules do not require that a client's consent be in writing, in a matter such as this it is normally good practice to obtain each client's written consent. Setting forth the required disclosures in a writing that the client signs will, particularly with relatively unsophisticated clients, emphasize the seriousness of the issue and avoid disputes later on concerning the content of the lawyer's disclosure. Moreover, it is also good practice to raise with each client the advisability of the client's seeking the advice of independent counsel in connection with the decision to consent to the inquiring lawyer's simultaneous representation. A lawyer should be reluctant to undertake such simultaneous representation where unsophisticated clients are acting without such independent counsel. 

"In many situations like the one presented here, one or both clients faced with the kind of disclosure that the inquiring lawyer must make will choose not to consent. Under the rules, both must consent for the representation to be permissible. In many other instances, the lawyer himself should conclude that the risks are too significant or unpredictable to justify going forward and will decline to represent X even if both X and Y indicate a willingness to consent. Where the transaction is a significant one for one or both parties and where the lawyer possesses confidences and secrets of the client he does not represent which are material to the transaction in question, it is our sense that it will be the relatively rare situation in which the requirements of DR 5-105 will be satisfied. 

"We are unwilling, however, to conclude that such a representation is never proper. Some business transactions really are friendly and/or routine, involve sophisticated business clients with the benefit of independent counsel, and present opportunities for real cost savings upon the waiver of technical conflicts. If the inquiring lawyer, after following the process set forth in this opinion and obtaining the required consents, concludes that this is such a situation, in our opinion he may undertake the representation of X." 

Dual Representation Letter
To address the dual presentation issue, Dick Keshian of the Arlington firm of Keshian & Reynolds, and Gayle Stone-Turesky have developed the following for their buying clients: 

Dual Representation Letter
February 1, 1994 

Mr. I.M. Nobody 

Mrs. U.R. Nobody 

111 Nowhere Drive 

Nowhere, MA 

Re:Purchase of 111 Nowhere Drive, Nowhere, MA
Dear Mr. I.M. Nobody and Mrs. U.R. Nobody: 

You have requested that our office represent you in matters relating to the purchase of the above-referenced premises. Our representation would require some or all of the following basic services: 

a. drafting or review of offer to purchase; 

b. drafting or review of purchase and sale agreement; 

c. all negotiations relating to the purchase and sale agreement; 

d. preparation of pre-closing adjustments; 

e. attending the closing; 

f. consultations with clients, brokers, attorneys or sellers 

You have indicated that you may obtain mortgage financing to assist you in the acquisition of the premises from Money Lending Corp., or another lending entity. As you know, our office may be selected by Money Lending Corp. or another lending entity to represent it in the same transaction, which would require some or all of the following basic services: 

a. examination and certification of title (see attached); 

b. obtain municipal lien certificate; 

c. obtain mortgage survey plot plan; 

d. prepare necessary mortgage documents including those required by law or regulations; 

e. prepare adjustments; 

f. ascertain insurance coverages; 

g. attend closing for execution of documents; 

h. attend to recording of deed and mortgage; 

i. supervise disbursement of funds; 

j. obtain discharge of prior existing mortgage and attend to recording same; 

k. obtain and write a title insurance policy as agent for the title insurance company. 

Under the rules of the Supreme Judicial Court governing the representation of multiple clients, an attorney is permitted to represent multiple clients: 

" ... if it is obvious that he can adequately represent the interest of each and if each consents to the representation after full disclosure of the possible effect of such representation on the exercise of his independent professional judgment on behalf of each." 

Our office can undertake the representation of your interests if, and only if, our representation is confined to those matters contained in the first paragraph of this letter and that you fully understand that matters involving any of the mortgage documents and those services specified in paragraph 2 of this letter would be performed solely for the benefit of Money Lending Corp. or another lending entity. 

If, during the course of your representation it is determined or it becomes apparent that our office cannot exercise independent professional judgment in your behalf or it appears that your interests will be adversely affected, then our office cannot continue to represent your interests, and will have to withdraw from any further representation of your interests. 

This letter is intended for the purpose of full disclosure to you and with regard to the purchase and financing of the above-referenced premises. If you still desire that our office represent your interests pursuant to the limitations of multiple representation, please signify by executing a copy of this letter and returning to our office. 

Very truly yours, 

STONE, STONE & CREEM 

Gayle Stone-Turesky 

We, I.M. Nobody and U.R. Nobody, hereby assent to the terms set forth in this letter and we understand that you will also represent Money Lending Corp. or another lending entity in matters relating to the mortgage financing of the premises referenced above. 

___________________________ ________________________ 

Mortgagor Date Mortgagor Date 

Conclusion
The days of doing business on a handshake and representing a client on the basis of a telephone conversation seem to be ending. To many, it is a burden to add more and more paper to every transaction but the reality is there - the courts of today and tomorrow will continue to make all of us strictly accountable for all of our actions - and it may prove to be most comforting to have in our file a comprehensive engagement letter signed by the plaintiff. 

William V. Hovey of Hovey, Urbelis, Fieldsteel & Bailin of Boston, Plymouth and Andover, is past president of the Massachusetts Conveyancers Association and past chairman of the Title and Title Insurance Committee of the Boston Bar Association. 
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