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“Deep in the chaotic regime, slight changes in structure almost always cause vast changes in behavior.”


--Michael Crichton, The Lost World

I. INTRODUCTION

  This article examines the role of attorneys and other professionals in a highly structured and routine transaction-- residential real estate conveyancing. Lawyers have become marginalized in the residential real estate transaction. They are involved only in about forty percent of residential transactions, and even when they are involved, their involvement is typically late and shallow. In almost all states the real estate agent drafts and negotiates the contract of sale without the aid of an attorney. Lawyers are not involved in the closing most of the time, and the trend is toward less lawyer involvement rather than more. The article explains how United States lawyers lost the monopoly they once enjoyed over residential real estate conveyancing and how structural change, whether economic, technological or both, influences the demand for professional, including legal services.

II. Brief Review of the Literature--Principally the Case Books

  Academic legal literature draws a distorted picture of the role of the lawyer in the residential real estate transaction. Details aside, the portrayal is inaccurate in three major respects. First, this literature portrays the involvement of the lawyer in residential conveyancing as much more desirable than it really is; second, it portrays the role of the lawyer as much more central to the transaction than it really is; and third, it portrays the residential real estate transaction as much more complex (hence demanding of legal skills) than it really is. Each of these distortions is discussed in turn.

  First, the casebooks claim that it is desirable that each party to the residential real estate transaction be represented by an attorney at all stages of the transaction.  "At every step (of the real estate transaction) it has been said that buyers and sellers should have representation, advice and draftsmanship." Lawyers should be involved in drafting the brokerage contract, negotiating and drafting the contract of sale, performing the title search, advising the parties as to survey results, taking curative action to make title marketable, drafting the mortgage and the bond or note it secures, as well as the deed, obtaining title insurance, and preparing a closing statement as well as any other incidental paper work, such as the Truth-In-Lending form.

  According to this literature, lawyers are, or should be, central to the residential real estate transaction based on two distinct roles that they play: the advocacy role and the cautionary role. The lawyers' advocacy role is illustrated by the following: "It is sometimes said the parties require disinterested advice. This misstates the case . . . each requires the assistance of someone dedicated to that person's interest and equipped with sufficient skill to protect that person."  The attorneys also play a cautionary role. "Before tendering such an offer (of purchase), a cautious buyer would, no doubt, hire an attorney to prepare or review the document."  In this role, lawyers provide expertise in advising their client about the consequences of differing courses of action. After parol haggling with the broker, "the reasonable and prudent buyer will employ his own attorney to draft a proper contract and steer him through the legal and financial shoals which lie ahead."

  Neither form contracts nor brokers are an adequate substitute for the lawyers. For example, Professor Donahue points out various deficiencies in a form purchase agreement which is neither "a model of fine draftsmanship" nor "atypically bad." The broker is also an ineffective substitute for the lawyer. The broker is interested only in consummating a sale and getting her commission, while the lawyer is paid whether or not the sale is consummated. Thus the lawyer, unlike the broker, is not tempted to sacrifice the parties' interests to close the deal. Furthermore, the broker does not have the knowledge or skill a lawyer possesses. "Usually . . . the broker will know relatively little law outside the narrow confines of her expertise, and title problems are for example, not her responsibility. Breathes there a broker with soul so dead that she knows the intricacies of the Rule in Shelley's Case?"

  Secondly, the casebooks portray the lawyers' role as central to the residential real estate transactions.

  Historically, land transfer servicing was one of the principal types of work performed by American lawyers . . . it is still of tremendous importance to many in practice today . . . . Small private firms and solo practitioners in the general practice of law are particularly active in the sales of single- family residences and family farms . . . .

  According to the casebooks, lawyers are involved in negotiating and drafting the contract of sale.

  The purchase and sale agreement (is) generally prepared by a lawyer who may work either for the buyer or the seller. Many transactions will involve lawyers on both sides, for the buyer and the seller (as well as lawyers for the banks lending the money for the transaction). At the same time, many transactions may involve a lawyer only on one side, with the other side unrepresented by counsel.

  Even if not directly involved, attorneys draft form contracts.  "Attorneys . . . frequently prepare standardized contract forms for the sale of real estate, which may be published and sold for general use or used only in connection with a particular real estate development."

  The casebooks also describe the lawyer as an important player during the executory period of the contract and at closing. Attorneys remove defects in title, dicker over coverage with the title insurance company, and advise clients about such insurance. Also, it is "often a lawyer" who evaluates the record to determine the state of the seller's title. Lawyers help to draft deeds as well. "At closing, lawyers may represent the mortgage lender and the title insurer," in addition to the buyer and seller.

  Third, the casebooks portray the residential real estate transfer process as so complex as to demand legal skills. "No two transactions are identical, and none is simple. Because of the complexity of property law a ' minor' slip may cause great expense and inconvenience. To the buyer, at least, the purchase of a house may be the most important legal and financial transaction of a lifetime." This complexity results from three principal sources. First is the contract of sale. In addition to the normal requirements for forming a contract, the parties must consider provisions for marketability of title, risk of loss, earnest money, fixtures, contingencies, easements to the seller, time for performance, proration, type of deed to be used and estate passed, and other terms. 

   The second source of complexity is the title search. The length of title to be searched, the crudeness of public records, the limited scope of the records, and the inability to check for formal defects in recorded instruments all combine to make the title search difficult.

  To a foreign anthropologist land transfer in the United States would probably look . . . much like an aboriginal, ritualistic clambake . . . . The vendor must have opportunity to prove and the vendee to determine that the vendor has what he says he has . . . . Eventually accepting or being forced to accept the proffered deed and land, the vendee still has no assurance that he will be able to keep the land or even be reimbursed if he loses the land . . . . Such are but the minimum indications of the difficulties and absurdities of the (public records) system.

  Third are difficulties of performance. Financing is hard to understand. "The law of real estate financing is a complex and highly technical field." Further, all the paper and money which must change hands confuses the closing. "(O)ne characteristic of modern conveyancing is the bewildering amount of paper it generates." The alleged complexity of residential real estate transfer resulted in calls for more lawyer involvement. "The net result of the defects referred to above has been increasing criticism of our present system of conveyancing . . . as requiring a degree of professional supervision by lawyers incompatible with the use of land as a liquid commercial asset . . . ."

  The research reported in this article demonstrates the extent to which academic legal literature distorts the role of the lawyer and other professionals in the residential real estate transaction. Contrary to the casebook portrayals, the residential real estate transfer is a routine, standardized transaction, in which lawyer involvement is hardly ever required. Moreover, even when lawyers are involved, outcomes for the parties are not significantly enhanced.

III. How Lawyers Became Marginalized in Residential Conveyancing

A. The Imperialism of Title Insurance

  This section focuses on the process by which the lawyer's title opinion, and hence the lawyer, was displaced from the residential land transfer process in almost all markets in the United States and replaced with the policy of title insurance. Interviews with lawyers who practiced law in the United States both before and after lawyers were marginalized in the residential market, indicate without exception that the cause of the marginalization was the growth in popularity of title insurance. Thus, one attorney, commented: "I just think probably with the title company coming in and doing things there is less of a perception that you need someone else there explaining the documents to you." Another respondent  elaborated, stating:

  [I] think that the title insurance is basically providing one of the services that lawyers were probably historically called upon to give and that is giving opinions as to title. Lawyers to some extent are reluctant to give title opinions because there is substantial malpractice consequences associated with that and . . . title companies are now well-suited to do that (because) they are multi-million dollar industries that do this day in and day out. If you have a title company and a Realtor who has done thousands of real estate closings, the lawyers sort of get lost in that loop.

  Before title insurance became common, purchasers needed lawyers to examine and pass on title, and, therefore, virtually all home purchasers were represented by an attorney. Lawyers were consulted fairly early in the process and gave advice on a number of matters in addition to title. Although title assurance was the motivating reason for retaining the lawyer, buyers felt comfortable consulting their attorney about all matters related to the purchase. Typically, the attorney and client would meet a number of times and spend at least one meeting discussing the title opinion in detail.

  The growth of title insurance in the United States resulted from three factors. First, judicial decisions early established that conveyancers and other real estate professionals were liable only for their negligence; and thus certain losses that fell on the purchasers of real estate could not be shifted to the real estate professionals who had assisted them. In response to these decisions the first title insurance company in the United States, the Real Estate Title Insurance Company, formed in 1876. Unlike a lawyer's opinion, title insurance provides coverage against hidden risks. Thus, title insurance protects the purchaser against such defects as a forged, stolen or undelivered deed, while the lawyer's opinion will not. Moreover, the title insurance companies provide this coverage at less cost than lawyers do, at least in some markets. This relative efficiency reflects the inferiority of the publicly maintained land records compared to the privately maintained "title plants" owned by the title companies.

  The second reason for the growth of title insurance is the rapid development of the western United States at the end of World War II. During this period, the demand for development capital out paced the locally available supply. The traditional sources of development capital were banks and savings and loans. These institutions typically invested the great bulk of their mortgage loan portfolio in mortgages secured by real estate in the locality in which the institution operated. Consequently, western developers could not look to eastern savings and loans for funds. "Life insurance companies, however, are national lenders, and the larger companies hold mortgages on lands located in all parts of the United States." Since the insurance companies were in need of title protection, it is not surprising that they readily accepted the idea of title insurance as the source of that protection. Moreover, life insurance companies are regulated by state laws requiring that their real estate loans be secured by a first lien; title insurance provided an easy means of establishing regulatory compliance.

  The third reason for the growth in popularity of title insurance is the growth in size and importance of the secondary mortgage market. The secondary mortgage market is a securities-like market, organized by the federal government, in which residential mortgages originated by local mortgage lenders are bundled into large packages, usually in excess of one million dollars, insured by the federal government and then sold on a national market to private investors located all over the country and, increasingly, the world. The principal players in this market are three government chartered secondary market corporations: the Federal National Mortgage Association (Fannie Mae), the Federal Home Loan Mortgage Corporation (Freddie Mac), and the Government National Mortgage Association (Ginnie Mae). The purpose of the secondary market is two-fold: to smooth out cyclical periods of tight money and to enable capital rich regions of the country to provide mortgage funds to areas of the country where demand exceeds local supply.   It is estimated the sixty- five to seventy percent of all new mortgage loans are sold annually on the secondary market. 

  The ability to participate in the secondary market is a great advantage to a lending institution. Participation enables the lender to increase liquidity, obtain a hedge against future inflation and engage in the profitable mortgage servicing business. In order to participate in these markets, however, federal government regulations require title insurance.   Because any lender wants at least the option to participate in the secondary mortgage market, "every lender insists that the buyer obtain title insurance."

B. Organized Resistance

1. Introduction

  The legal profession's response to the ascendency of the title insurance company in residential conveyancing took three forms. First, lawyers mounted a frontal assault based on the unauthorized practice of law statutes that exist in many states. Second, some lawyers, and the organized bar, followed the maxim "If you can't beat them join them." These lawyers, frequently under the auspices of their state bar associations, formed title insurance companies of their own. Third, many lawyers simply capitulated and abandoned the residential real estate transaction as a part of their practice.

2. Unauthorized Practice of Law

  The relationship between the part of the legal profession engaged in residential conveyancing and the real estate profession is characterized by hostility. That hostility has frequently expressed itself in legal contests over which services each profession may appropriately or exclusively perform.

  Beginning in the mid 1940s (not coincidentally, about the time that title insurance began seriously to challenge the lawyer's title opinion) and continuing today, portions of the organized bar have fought the participation of non-lawyers in the residential real estate transaction under the rubric of unauthorized practice of law.

  Most of the cases involving the unauthorized practice of law by title insurance companies and real estate brokers were decided subsequent to World War II. Of the twenty-four states with supreme court decisions directly on point, five cases were decided in the 1940s, seven cases in the 1950s, seven cases in the 1960s, and four cases have been decided since 1975.

  The litigation typically seeks to enjoin lay conveyancers from preparing deeds, mortgages, and other instruments affecting rights to real property; from giving advice on the legal effect of certain documents; and from holding themselves out to the public as qualified in the legal aspects of residential real estate transactions.

  The claims made by real estate lawyers have failed to resonate convincingly with either the public or the courts. Both are skeptical about whether lawyers are needed in residential real estate transactions for the protection of the public.

  The reported are usually decided favorably to lay conveyancers. Perhaps the decision most favorable to lawyers, at least on its face, is that of the South Carolina Supreme Court in State v. Buyers Service Company. There, the court held that providing forms useful for conveyancing, preparing documents affecting title, handling real estate and mortgage closings, and even transporting or mailing documents to the county recorder's office as part of real estate transfer all constituted the unauthorized practice of law.   Buyers Service Company is aberrational, however, and even in South Carolina is likely to be limited to"egregious violations of the ban on the unauthorized practice of law. . ." Most of the cases are much less favorable to lawyers than Buyers Service Company, and the trend is to allow title companies and real estate agents to do all that is necessary to complete a routine residential real estate transaction except giving specific legal advice or handling difficult or involved real estate transactions involving legal discretion. [FN56]

  Title companies and real estate brokers are, however, subject to some restrictions in conducting of residential real estate transactions. Some of the most common restrictions are that standardized forms must be prepared or approved by an attorney, such forms must contain attorney review clauses, buyers' and sellers' right to counsel must be prominently disclosed, and no future interests in land may be created. These conditions and restrictions have been imposed by statute, by agreement, and by judicial decision.

  In sum, although some courts have reserved certain legal instruments solely for preparation by lawyers, the current trend and the current practice are to permit conveyancers to fill in the blanks of standard form deeds, mortgages, and other instruments of conveyance, as well as escrow documents, title insurance papers, abstracts, earnest money agreements, purchase and sale agreements, affidavits, short form leases, bills of sale, options, and more. Indeed, in most parts of the United States there is no service required in the typical residential real estate transactions that is prohibited to lay conveyancers.

  The courts have developed four principal tests to define the permissible scope of lay conveyancers' services in residential real estate transactions. These tests reflect the courts' preference for the claims of lay conveyancers over those of the legal profession, and, by and large, are quite liberal concerning the services of a technically legal nature that may be performed by lay conveyancers.

a. Real Party in Interest

  First is the "real party in interest test." Real estate agents and title insurance companies are allowed to fill in forms and prepare legal instruments if they are a real party in interest. This exception is a natural extension of the accepted proposition that an individual has an absolute right to represent himself in legal matters. The courts usually allow a party to the transaction (i.e., a title insurance company that is issuing insurance on the land in question) to prepare documents purporting to create a legal relationship between the title company and one or more parties to the transaction.

  Using similar reasoning, the Colorado Supreme Court invalidated a decree enjoining a title insurance company from preparing promissory notes and deeds of trust and mortgages in which it was named as payee. The Court found that the company was acting as its own counsel, and held that this was a completely lawful activity. Four other states have followed the reasoning of the Colorado court in adopting the real party in interest test.

b. No Separate Fee Charged

  Second is the "no separate fee" test. Although some states have discarded this test as "haphazard", the separate fee test is still a popular means of permitting an activity that would otherwise be enjoined. The rationale for this test is that the fee indicates the lay conveyancer holds himself out as having some legal skill. If a separate fee is charged, it also shows that the lay conveyancer is not preparing the document for his own interest, but is acting as counsel for the paying party.

c. No Legal Discretion Required

  The third test evaluates whether the transaction requires the "peculiar skill of a lawyer" as opposed to "common business sense." Most courts using this test have found that the simple filling in of blanks on standard forms requires no more than "ordinary intelligence" and should be allowed. Indiana (except for deeds), Minnesota, Missouri, Nevada (only escrow documents and earnest money agreements), New Mexico (no choice between competing forms), and Ohio all use variations of the discretion/difficult question of law tests to create exceptions allowing real estate agents and title companies to fill in blanks on forms and documents affecting legal rights to real property.

  This test has proved an effective tool for lay conveyancers who wish to usurp some of the territory previously held by lawyers. The general trend of the courts that allocate the contested services based on the presence or absence of "legal discretion" has been to find against the bar and allow the services to be performed by lay conveyancers.

d. Incidental to Lawful Business of the Defendant

  The fourth test used to allocate the contested services among those competing to perform them evaluates whether the contested service is incidental to the lawful business of the person claiming the right to perform it. The "incidental" test like the "no discretion" test is little more than an exercise in judicial labeling. Those courts that label an activity as "incidental" find for the brokers and title companies, while those that label the activity as "not incidental" find for the bar. While the labeling of an activity helps to rationalize the decision, it is usually unaccompanied by reasoning sufficient to explain the decision. For this reason, decisions involving the same or similar services are often contradictory. In Virginia, for example, "deeds of bargain and sale, release deeds, and deeds of trusts (and notes secured thereby) . . . are not contracts incident to (the) regular course of business of realtor(s)." By contrast, in Pennsylvania, which like Virginia allows lay conveyancers to perform services "connected with (their) immediate business," the preparation of deeds, mortgages, and other instruments of conveyance is incidental to the business of real estate brokers. 

C. The Process of Capitulation

1. If You Can't Lick them, Join Them: Bar Sponsored Title Insurance

  While lawyers battled with lay conveyancers over contested services in the courts, on a separate front, they fought the encroachment of title insurers into their domain by forming Bar sponsored title insurance companies. The purpose of these companies is to protect real estate lawyers from the "terrifying" threat that their property practices would be taken over by title insurance companies. Although many lawyers have entered the title insurance business to protect their practices, these bar related title insurance companies are not significant to the present discussion. The lawyers who operate them are acting as title agents and, hence on behalf of the title insurer, not as the attorney for either the buyer or seller. Indeed, it has been suggested that the role of the attorney is so different from the role of the title agent that "(i)rreconciliable conflicts of interest result ... when an attorney for a buyer or seller also functions as a title insurance agent."

2. A Split in the Ranks

  The organized bar has not presented a unified front in opposition to the fight by lay conveyancers to perform the contested services. The division among the organized bar was observable in many of the unauthorized practice of law cases, discussed above. The trend of those cases, as noted, has been to find in favor of the lay conveyancers and not lawyers. To the extent judges are deciding cases adverse to lawyers, there is a split in the ranks. Moreover, within the practicing bar itself, there has also been a split in the ranks.

  Those segments of the organized bar actively engaged in real estate claim that lawyers are an essential part of residential real estate transactions, pointing to such factors as: (1) the high ethical standards imposed by the lawyer's canon of professional ethics; (2) the degree of training and proficiency required by the state bar examinations; (3) the funds created by the bar to compensate victims injured by a lawyer's incompetence; and (4) the regulatory power the courts hold over members of the bar. A typical position of the residential real estate bar is summed up by the following passage:

    "Any program of education must begin with an attack upon two beliefs widely held in this country. The first is that only one lawyer is needed to complete a title transaction. The second is that, if a lawyer is employed, the lawyer is needed only late in the transaction. . . .

  . . . .

    The conclusion to be drawn from the previous discussion is that it is desirable for all parties in the residential real estate transaction, the seller, the buyer and the lender, to be represented by counsel. The most glaring defect in the system that now generally prevails is the lack of representation of the

  buyer. . . . "

  This view, however, is not representative of the bar as a whole. For example, the American Bar Association has stated: "(I)t can no longer be claimed that lawyers have the exclusive possession of the esoteric knowledge required and are therefore the only ones able to advise clients (about real estate closings). Indeed, "(l)awyer resistance to such inroads (by title companies and real estate agents) for selfish reasons only brings discredit on the profession."

IV. Patterns of Lawyer Use and Non-Use Throughout the United States

A. Introduction

  This section describes what lawyers do, and do not do, in the residential real estate transaction from perspective both of the organized real estate profession and the lawyers in the United States who are engaged in residential real estate work. It emphasizes those services about which conflicting jurisdictional claims are made by two or more professions (the "contested services") and those services concerning which one or more professions disavows jurisdiction (the "abandoned services"). It also identifies and describes the claims that professionals make about the need for and the contribution of their special skills to the home purchase process. These claims involve, for example, protection of capital, facilitation, avoidance of conflict, negotiation, translation and simplification, provision of information (misinformation) and education.

  The question of what professionals do is central in the sociology of the professions.  There is a growing body of research that provides qualitative insights into the content of lawyers' work and theories about what functions they actually perform for clients. Examples are managing uncertainty; translation; mediation and transformation; control; and constructing advantages. 

  The claim to professional authority is often based on the assertion that the special knowledge and expertise of the profession is unique and wholly distinct from other forms of knowledge; hence the special practice of the profession can be clearly distinguished from the practice of other occupations. This type of assertion is common to lawyers engaged in residential conveyancing. Thus, one lawyer stated: "If (the transaction) is done without legal skills, then basically there has been no handling of the matter with a view towards either avoiding or limiting litigation or with a view of protecting the client's rights in the event of litigation . . ."

  Lawyers' claims to expertise might be expected to be convincing in conveyancing since the law governing title is arcane and complex. In Abbott's terms, "inference" rather than routine connection of diagnosis and treatment might be thought to predominate. Nonetheless, these claims have lost much of their force in the United States, possibly because title insurance companies have changed the way people think about transfers of title and the risk of defective title. Indeed, research indicates that title insurers have been so successful at this that consumers generally perceive the title insurance to give them more protection than it actually does. Moreover, residential conveyancing lawyers make no claim to professional authority based on their experience concerning titles. Indeed, when asked what the role of lawyers was in securing good title, the most common response was "this is what the title company does." On being asked why, a typical answer was "because there is not a lender around that will give mortgage money unless there is a title policy."

B. The Perspective of the Organized Real Estate Profession

  Concurrent with the diminution of the lawyers' role in residential transactions has been an increase in the role of the real estate agent. Indeed, the real estate agent is the dominant player in the residential real estate transaction in almost all parts of the United States. By this I mean that the real estate agent is the "gate keeper" and either does the work or assigns various aspects of it to other professionals, as deemed necessary. While there is some regional variation, most of the work of residential conveyancing is controlled or performed by real estate agents.

  In 1992 a survey was conducted of the executive directors and the general counsel of the Board of Realtors of all fifty states. Each board was asked to respond to four questions concerning local customs and procedures for the purchase and sale of residential real estate in their respective state. The purpose of this survey was to determine the relative prominence of the various professions involved in the typical residential real estate transaction. Specifically, interviewees were asked:

  1. State what roles are played by attorneys and realtors with regard to negotiating and preparing contracts of sale.

  2. Give the same information with regard to the ordering of title searches, readying the transaction for closing and the preparation of the closing documents, such as deed, affidavits of title, note, mortgage, etc.

  3. Do attorneys normally represent buyers and sellers at title closing? Moreover, what duties are performed by attorneys for buyers and sellers in the overall closing process?

  4. Has the closing procedure been the cause of friction or litigation? Please give details.

  The survey results indicate a great deal of uniformity throughout the U.S. in professional roles and duties in residential real estate transactions, notwithstanding the conventional wisdom to the contrary. These results also corroborate the paucity of attorney involvement in residential real estate transactions.

1. The Pre-Contract and Contract Stage

  Respondents indicated that in 35 of the 40 states responding, the real estate agent typically negotiates and drafts the contract of purchase and sale without the aid or assistance of an attorney. In these states, the real estate agent prepares the contract and other necessary documentation on standardized forms. Usually, these forms have been approved by the local board of realtors, the local bar association or both. In these states, attorney involvement is often limited to transactions in which no realtor is involved or transactions that are unusually complicated, such as those involving contract for deed or seller financing.

  Within the general framework of real estate agent dominance there are still a few contested services that may require attorney involvement. For example, in a few states, the realtor is permitted to fill in forms commonly in use in the community, "but may not modify terms or conditions of the contract that would effect the legal relationship of the parties." A few states have attorney approval clauses.  These clauses provide that either party may have the contract reviewed by an attorney within a specified number of days after the execution of the contract. If the attorney does not approve of the contract as written she may suggest changes and if these are not agreed to by the other party the contract is nullified. Even in states where such clauses are used, however, actual attorney review and involvement is rare.

  There are only five states where it is still customary for the attorney to draw the contract of sale. In each of these states, although procedures differ slightly, it is customary for the real estate agent to draft a binder outlining the terms of the agreement, but typically for the attorney to draw the contract.

  In two of these states, Massachusetts and Connecticut, it is common for both buyer and seller to have their own attorney. New Jersey attempted to require a similar practice. In re Matter of Lanza held that an attorney who undertook to represent both parties in a residential real estate transaction had to go through a rigorous and extremely difficult process of disclosure before undertaking the dual representation. In addition, if any conflict materialized, the attorney could not attempt to negotiate or resolve the conflict. Instead, she had to withdraw from representation of both parties. Although Lanza held against the lawyer involved, the case is viewed by commentators as a full employment act for lawyers, or at least an attempt at one. It requires two lawyers in every real estate transaction, and three in some. If Lanza was intended to promote lawyer use, however, it backfired. Because it eliminated the cost savings of both buyer and seller sharing one lawyer, buyers and sellers in New Jersey have tended to opt for no lawyers rather than two.

2. The Post-Contract and Closing Stage

  Moving a transaction from the contract stage to the closing involves a number of steps. The following description taken from the Delaware Board of Relators survey response lays out most of them:

   1. Advising client of their right to independent legal counsel

   2. Searching the title.

   3. Clearing title defects.

   4. Certifying title or issuing a lawyers opinion of title.

   5. Advising the client as to types of title insurance and issuing title insurance policies-owners and lenders.

   6. Advising the client of the difference in types of surveys, ordering and reviewing the surveys to be sure there are no encroachments and compliance with zoning and deed restrictions.

   7. Reviewing deed restrictions and easements.

   8. Solving problems revealed by the survey by obtaining an administrative variance, confirmation of a non-conforming use, variance, easement, license agreement, and title insurance coverage, if possible for restriction violations.

   9. Counseling client(s) as to form of ownership e.g. tenants in common, joint tenants, tenants by entirety.

  10. Drafting the deed and comparing legal description with survey, past deeds, microfilm plan of record.

  11. Determining if the conveyance is subject to or exempt from transfer tax and drafting-appropriate exemption form, Transfer Tax Return and Affidavit of Value.

  12. Drafting other documents of conveyance that may be called for by the contract.

  13. Drafting loan documents or reviewing loan documents drafted by the lender to insure compliance with the loan commitment, Regulation Z, RESPA and applicable law.

  14. Preparing the HUD-1 settlement statement in compliance with RESPA.

  15. Reviewing title search bring down to day of settlement.

  16. Checking on and being advocate for client in satisfying contract contingencies e.g. wood destroying insect infestation report.

  17. Advising client about requirement or advisability of homeowners insurance.

  18. Conduct settlement in accordance with the Agreement of Sale, local law, RESPA and instruction from the lender.

  19. Review certificate of occupancy, release of mechanics liens and warranty where applicable.

  20.Explaining all settlement documents to client at settlement, answering clients questions and having documents properly executed.

  21. Representing client before and during settlement in resolving disputes, e.g. property defects discovered during pre-settlement inspection.

  22. Reviewing the survey, deed restrictions, easement, sub-division notes, and zoning with client and giving buyer copies.

  23. Rendering tax advice to client.

  24. Collecting and disbursing funds. Being accountable for the proper disbursements.

  25. Recording documents e.g. deed and mortgage.

  26. Checking after settlement to be sure liens are satisfied on the record and other title matters are complete such as tax clearance issued on estates and these estates properly closed.

  27. Handling any escrows created at settlement for disputes such as escrows for repairs.

  28. Sending 1099S to seller and filing it with IRS or determining exempt status.

  29. Report cash payments of over $10,000.00 to IRS unless transaction is exempt.

  30.After recorded documents are returned from Recorders send them to appropriate parties, e.g. deed to buyer and mortgage to lender.

  At least to the uninitiated the quantity and technicality of these steps may be daunting. Although most real estate professionals would agree that these steps are routine and largely mechanical, lawyer involvement after the purchase contract is executed is greater than in the pre-contract stage. Still, in most cases attorneys are not involved in readying the transaction for closing and frequently are not present at the closing. In only eight states of the forty states reporting is it customary for either the buyer's or the seller's attorney to ready the transaction for closing. In the rest of the states the preparation of the closing documentation and the closing itself are handled by the real estate agent, the title insurance company, a corporate closing company, an escrow agency, or some combination of them.

  The historical trend is in favor of even less lawyer involvement during the closing. A 1983 survey conducted by First America Title Instance Company listed fifteen states where it was common for residential real estate transactions to be closed by lawyers. The 1992 survey reported in this article obtained responses from thirteen of those fifteen states. Of the thirteen responding states it was still common for lawyers to conduct the closing in only five of them. In the remaining eight states, closings were conducted by lay conveyancers. No state that reported using lay conveyancers to close residential real estate transactions in the 1983 survey reported using lawyers for this work in the 1992 survey. Thus, in the nine years between the 1983 and the 1992 survey, the number of states in which closings were conducted primarily by lawyers declined by sixty percent.

  Representative of most respondents in the 1992 survey were the responses from North and South Dakota. The North Dakota respondent said, "Attorneys are, of course, welcome (at the closing), if requested, but this is rather the exception than the rule." The South Dakota respondent remarked that lawyers are hardly ever present at South Dakota closings "and, of course, with no attorneys present things run smoothly." A contrary view is expressed only in the few states where attorney involvement during closings is high. Thus, the New York respondent said, "We have suggested to some that they (the real estate agents) sit in the same room but not at the closing table since they are primarily there to answer any questions that might arise with respect to the property and collect their commissions."

C. The Perspective of The Practicing Lawyer in the United States

  Twenty-five attorneys were interviewed for this part of the study: thirteen had their principal office in rural areas and twelve in urban areas. The sample included attorneys from the West Coast, the East Coast, and the Midwest. The sample was stratisfied by region to elicit a variety of responses, to avoid repetitive responses, and to control for the effect of a particular, but perhaps unarticulated event. For example, I was concerned that a recent court decision or news story might alter the perception of interviewees in that locale more persuasively than the interviewee's own experiences.

  Twelve solo practitioners, ten partners, and three associates were interviewed. The attorney-interviewees were selected from those who identified themselves as engaging in residential conveyancing. For this purpose, advertising and professional affiliations (e.g., membership in the real property section of the local bar association) were considered. We also selected a portion of the sample from lawyers identified to us by the other professionals that we interviewed.

  Interviewees had been members of the bar between three and thirty-six years. On average, they had spent 14.2 years in residential real estate practice. Residential real estate as a percentage of the attorney's total work varied greatly: between five percent and ninety percent,  with an average of twenty- eight percent. Residential real estate as the percentage of a firm's work ranged from one percent to ninety percent. Residential real estate work was twice as important to rural lawyers than to urban ones (38.1 percent vs. 17.9 percent) and more important to solo practitioners than to lawyers in firms (35 percent vs. 22.3 percent). Generally, as firm size increased, the time devoted to residential real estate decreased. Lawyers in the very largest firms reported that they did virtually no residential real estate (1 percent) and that what they did was usually undertaken as an accommodation only to those who were already clients of the firm. Residential real estate is not an "elite" practice.

1. Attorney Practices: Overview

  The following is a brief outline of what the respondents stated an attorney should do in residential conveyancing:

    1. Review contract with buyer.

    2. Make any addenda to the contract and try to negotiate with seller on the addenda.

    3. Search the title and clear any title defects.

    4. Certify the title or issue a lawyer's opinion of title.

    5. Advise client as to types of title insurance.

    6. Order surveys and review them to make sure there are no encroachments.

    7. Solve any problems revealed by the survey.

    8. Review deed restrictions and easements.

    9. Render tax advice to the client.

    10. Collect and disburse funds.

    11. Record documents such as the deed and the mortgage.

    12. After settlement, make sure liens are satisfied on the record and check that other title matters are completed.

    13. Handle any escrows created at settlement.

    14. After recorded documents are returned from Recorders, send them to appropriate parties.

  As seen below, most attorneys do not perform most of these services most of the time. Indeed, most of the time none of these services are performed by an attorney.

2. Attorney Practices: Point of Involvement

  Seventy-five percent of the attorneys interviewed stated that they are usually contacted by the buyer after the buyer has entered into a real estate purchase contract. Although attorneys say it is important for them to be involved in the process from the beginning, only one attorney (AT25) stated that she would refuse representation unless she was involved in the transaction from the point of the offer.

  In the usual case, where the buyer executes a contract before retaining an attorney, respondents stated that they review the contract and make necessary changes or addenda. Respondents "rarely" or "infrequently" made changes to the contract, however. This was true even in states requiring that contracts drafted by a real estate agent have an "attorney review period" clause in the agreement. This clause gives the attorney for either the buyer or seller the opportunity to disapprove the contract within a specified number of days after execution.

V. RELATIONSHIP OF CLAIMS MADE BY LAWYERS ABOUT 

THEIR SERVICES TO TASKS PERFORMED

  Most attorneys gave a number of reasons why buyers need to be represented in residential real estate transactions. The most notable thing about these claims that lawyers is that they are (1) vague, (2) trivial or (3) implausible..

A. Vague Claims

1. The Prophylactic Function

  One of the most common claims made by attorneys to enhance their importance in the residential real estate transaction is that they insure against the possibility of some undesirable consequence. Thus, a typical respondent said, "The cost of hiring an attorney to protect (the buyer's) interest is inconsequential with respect to the purchase price and it is just my opinion like buying another policy of insurance."Others explained that people hire attorneys in these transactions for the mental comfort of knowing that they are protected, and some respondents described it as "a holding hand process." In the same vein, another respondent (AT17) reported that there are many states where real estate brokers draft the contracts and the lawyers do not get involved in the residential real estate transaction, but he opined that it is important for attorneys to be involved. "You need . . . to be able to protect your client. That is why clients have lawyers."

  Generally, the attorneys had difficulty specifying the hazards against which their advice insured, even when probed. The following typifies: "If (the transaction) is done without legal skills, then basically there has been no handling of the matter with a view towards either avoiding or limiting litigation or with a view of protecting the client's rights in the event of litigation . . . ." With but one exception, no particular hazard that might give rise to litigation was mentioned; the one hazard mentioned was the unethical behavior of real estate agents. Thus, one respondent (AT3) remarked that many buyers make the mistake of thinking that the real estate agent is the professional that is looking out for their interest, but that is frequently a very costly mistake because the agent actually represents the seller. An attorney with 15 years of experience in residential real estate (AT12) stated that buyers need attorneys "because the realtors are usually cheating them, lying to them. I know very few transactions where the realtor hasn't failed to disclose something or lied about something." Another respondent (AT10) explained: "The realtor who is selling a house obviously gets a commission of the house sold, so although they may have an obligation ethically to care for their client, they also have a fee at the end of the rainbow."

2. The Exegetic Function

  Most respondents stated that the most important thing they do in the whole transaction is explain the documents to the buyer. Many expressed the importance of having the buyer understand what she is signing and the responsibilities that it entails. Thus, many respondents commented that buying a house is probably the largest purchase that a person will ever make and, therefore, one needs the assistance of someone who knows the system, and who can explain to the buyer her rights and the "legal ramifications" of the operative documents. Other respondents stated that the attorney's main function is to answer the buyer's questions regarding the mortgage and title documents.

  When one listens to this explanation of the importance of lawyers' work and the necessity of their involvement in the residential real estate transaction it is easy to understand why buyers are unpersuaded. The attorneys' central claim is that they function like a Greek chorus--explaining the action without influencing the outcome. As modern dramatic techniques have made the chorus unnecessary, so standardized "non-negotiable" forms have made the exegetic role of the attorney largely superfluous.

  The exegetic function is distinct from the attorney's role in negotiating for more favorable terms. In most cases the attorney does not become involved in the transaction until after the contract of sale has been executed. Thus the attorney has no opportunity to negotiate the terms of that document. Moreover, mortgage and other forms required by lending institutions are standard forms required for participation in the secondary mortgage market. These documents are "cast in stone" and not subject to negotiation. Thus the exegetic function must be understood not as part of a larger strategy to negotiate more favorable terms for the client, but as an end in itself.

B. Trivial Claims

  Many of the claims that lawyers make about the importance of their services in the residential real estate transaction seem trivial. Thus, one lawyer (AT2) said, when asked why lawyers were needed, "if the buyer has trouble obtaining financing, serious problems will result if the contract does not contain a financing contingency, as an attorney representing the buyer would have inserted." It would hardly seem that legal skills are needed here, however, because every real estate agent interviewed said that they routinely inserted a financing contingency in the contracts they drew.

  Not infrequently, attorneys described their role as "hand holding." One lawyer said that, because buying a home is a very emotional experience, the attorney's most important contribution to the process is to "try to be sensitive to (their) clients as people."

  Although not the majority, some attorneys engaged in residential conveyancing readily admit the trivial nature of the services they perform. If the buyer is "astute enough to read," said AT6 "there is no real need to hire an attorney." Another attorney (AT10) stated, "Certainly one is safer by getting an attorney and in my view wiser, but I wouldn't say that someone is a fool if they don't . . ." Three-fifths of the respondents, even those that thought it was important for buyers to have an attorney, agreed that legal skills are not necessary to represent buyers in home purchase transactions, and many of the respondents described much of what they do as "paper pushing."

C. Implausible Claims

  Another of the most common claims made by attorneys has to do with their importance as negotiators. This claim perplexes because it is disconnected from the reality of what attorneys in the typical transaction have the opportunity to do. In approximately 75 percent of the cases the attorney does not become involved in the transaction until after the contract of sale has been executed, and in almost all cases the mortgage and other forms required by lending institutions are standard forms required for participation in the secondary mortgage market. These documents by their very nature are non- negotiable.

  Thus, one respondent (AT15) stated that buyers may find themselves in very one-sided transactions if they do not procure an attorney and that "You need to negotiate certain things at the outset or else things will be in favor of the seller." Another attorney (AT7) remarked that the buyer may think that he is being wise and saving money by not using an attorney, but the seller will have a very pro-seller contract drawn up so that in reality the buyer will pay more than if he had used an attorney. "The buyer will end up paying for things that he normally would not be responsible for, and . . . may agree to things that she normally would not have agreed to had she hired an attorney." 

VI. RELATIONSHIP BETWEEN DIVISION OF LABOR AND OUTCOMES

  There is an implicit assumption that lawyers are involved in transactions because they make a difference. However, many other actors perform or could perform similar functions and it is therefore legitimate to ask what difference it make that a lawyer is doing it. Therefore this research assessed the impact on outcomes of having the contested services provided by one profession or another (or, indeed, not provided at all). Outcomes were measured in terms of consumer understanding of the risks assumed, avoidance of disputes, satisfaction with the process, and the cost of transactions.

  The research reveals that purchasers who are represented by lawyers tend to be satisfied with their lawyers but they are not substantially benefited by them. This result might be due to self-selection. Those who use lawyers may decide to do so because they know that their case is more difficult or more prone to an undesirable outcome than the typical case.

  Until recently, local custom and Bar rules required that virtually all home buyers in Northern New Jersey be represented by counsel. However, different customs and rules in Southern New Jersey resulted in very few home buyers being represented. There is no reason to believe that there are significant differences among buyers in the two regions of this geographically small state. Thus, by comparing outcomes in the Northern and Southern parts of the state, we could control for self-selection. We observed that outcomes in all parts of the state were similar, thus discounting the hypothesis that insensitivity of outcomes to lawyer participation was the result of buyer self-selection, and supporting the conclusion that lawyer use does not have a significant positive effect on outcomes.

C. Court Opinions

  The Courts, no less than the consumers of legal services, have been unpersuaded by the claims of lawyers and the organized bar concerning their place in residential conveyancing. Indeed, the legal deconstruction of the monopoly once held by the United States legal profession over parts of the residential conveyancing transaction resulted from a general preference in the courts for the claims of the lay conveyancers over those of the legal profession. The following illustrates: "We do not think that the possible harm which might come to the public from the rare instances of defective conveyances in such transactions is sufficient to outweigh the great inconvenience which would follow if it were if it were necessary to call in a lawyer to draft these simple instruments." Similarly, another court found: "While the risks of non-representation are many and serious, the record contains little proof of actual damage to either buyer or seller. Moreover, the record does not contain proof that, in the aggregate, the damage that has occurred (where lawyers are least used) exceeds that experienced elsewhere."

  This observation is consistent with the Columbus data. There is a lot that might be done in an ideal world by lawyers to improve the residential real estate transaction. In the real world, however, what lawyers actually do in residential real estate transactions does not have much impact.

VII. Conclusion

  Lawyers have tended to become marginalized in the residential real estate transaction, and it is very unlikely that this tendency will be reversed. The cause of the marginalization is not hard to identify. The concept of title and the process by which the real estate purchaser is assured of good title is the most difficult and abstract part of the residential conveyance. Once title insurance companies took over this part of the residential real estate transaction, it was inevitable that the simpler and more routine parts of the transaction would be handled by others as well. If a lawyer was not needed for the hard part, it would not take the buyers and sellers of real property long to realize that the lawyer was probably not needed for the easier parts of the transaction either.

  There is a certain irony in all this. It's hard to imagine that the structural changes wrought by the federal government at the conclusion of World War II were intended to displace lawyers from residential conveyancing. The creation of the secondary mortgage market was designed to further national goals of affordable and plentiful housing. The secondary market accomplished these goals, in part, by demanding that participants in the market conform their transactions to standardized forms and assure the validity and priority of residential mortgages with title insurance. As the transaction became more standardized and title insurance became more prevalent, the marginalization of the residential real estate lawyer was assured: An unintended and yet unavoidable consequence of fundamental structural changes in the residential real estate transaction.

  Notwithstanding how obvious it is, the legal profession, both academic and practicing, has been slow to realize what has happened. Academics publish casebooks that seem mired in the past and continue to portray the role of the lawyer in the residential transaction as more important and more central to the transaction than it really is. Practicing lawyers continue to resist the imperialism of title insurance in the courts and legislatures. These lawyers make claims about the importance of their work to the public, but the public is largely unimpressed. This is easy to understand, since, on analysis, the claims that lawyers make in this area of practice are alternately vague, trivial and implausible.

  Finally, in a larger sense, this research sheds light not just on why lawyers were marginalized in a particular transaction, but how the demand for professional services is formed. The demand for professional services is not created by the professions themselves. It is true that the professions abandon some services and squabble over certain other contested ones. This is testified to in the residential real estate context by the seemingly never ending unauthorized practice of law suits brought by lawyers to enjoin lay conveyancers from performing certain services. But to focus on the professions themselves misses most of the picture. Even when lawyers have won their lawsuits they have failed to achieve their objective. The marginalization of lawyers has continued apace. The best explanation for the demand for professional services is that the professions respond to structural change in the society. Structural change which has the effect of routinizing what had been professional activity, creates opportunities for others, outside the profession, to perform the activity. To the extent that the newcomers are more accessible, efficient or less expensive than the profession which was performing the service, the newcomers will thrive and the profession will perish. Certainly this is the lesson to be learned from the experience of the legal profession in residential real estate conveyancing.
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     The practice of law is a profession carefully guarded and monitored by its vigilant practitioners.  Lawyers now enjoy a near monopoly on the provision of legal services to the public.  The prevailing rationale is that the legal system and those it protects would suffer dire consequences if it, in any part, was left in the hands of untrained, incompetent, and unskilled individuals who are not subject to strict legal professional standards of conduct. However, lawyers' monopoly on the practice of law is justified only to the extent that their unique training and expertise is required.  Thus, once duties traditionally performed by lawyers no longer require their specific legal knowledge or skills to be performed competently and without harm to the public, the public welfare might be better served if other nonlegal professionals assumed such responsibilities.

  As real estate brokers have broadened the scope of their services to encompass activities such as filling out and drafting standardized conveyancing instruments, advising clients on the legal ramifications of provisions in such instruments, and even representing clients before various judicial and administrative hearings, the legal profession has taken aim at what it believes is an encroachment into its established province.  Simply put, the controversy centers around whether certain practices by real estate brokers constitute the practice of law, and if so, whether they are unauthorized.  In answering these questions, no universal definition or approach has emerged.  Therefore, which real estate broker activities constitute the practice of law, and more importantly, which activities constitute the unauthorized practice of law, will vary from state to state.

I Overview: Development of the Practice of Law Concept

A. Regulation of the Practice of Law

  In most states, the power to define and regulate the practice of law is conferred upon the judicial branch, particularly the state's supreme court.  A number of state constitutions directly give their respective state's judicial branch the power to regulate attorney conduct and the practice of law within the state.  Typically, the judiciary's power to regulate the practice of law is derived from either the doctrines of separation of powers or inherent judicial power.  Which doctrine the judiciary's power is derived from, however, is "no longer important because of the almost universal acceptance of the rule [that such power best rests with the judicial branch]."

  It is important to note that the intimate relationship between lawyers and the courts does not allow the practice of law to avoid legislative oversight. Legislatures retain some degree of control by way of their police power to safeguard the public welfare "by promoting the efficient and impartial administration of justice."  However, legislation may not unduly or unreasonably hinder the judicial branch in the exercise of its constitutional functions.  Thus, while the various state legislative branches have enacted statutes dealing with both the authorized and unauthorized practice of law, these statutes merely assist in setting boundaries of legal services rather than operate as significant regulatory contributions. As one commentator stated, "[t]he rule that seems to have emerged is that legislatures may prescribe minimum standards for admission but may not dictate that certain persons be admitted to practice thereby abridging the judiciary's power." 

  When dealing with the unauthorized practice of law, the public well-being is not the sole area of concern.  The efficient and fair administration of justice must also be protected.  Since the unauthorized practice of law hinders effective operation of the judicial system, vesting the power to oversee the practice of law in the judiciary is generally seen as advantageous because of the judiciary's ability to settle legal controversy in and out of the courtroom.

B. Definition of the Practice of Law

  The vast array of duties and responsibilities of a lawyer prohibit an exhaustive definition of the "practice of law."  Conceptually, a good working definition of the "practice of law" has been stated by the Arizona State Bar Unauthorized Practice of Law Committee:

    One who acts in a representative capacity in protecting, enforcing or defending the legal rights and duties of another is engaged in the practice of law.  It also includes counseling or advising another in connection with their legal rights and duties.  One is deemed to be practicing law whenever he furnishes to another advice or services which require the exercise of legal judgment.  The practice of law creates a professional relationship of confidence and trust based upon the giving of legal advice.

  However, even this attempt leaves too much to the imagination when one seeks to determine whether specific broker actions constitute the practice of law.

  In order to address the need for a definition of what constitutes the practice of law, courts around the United States have developed a number of theoretical approaches that focus on traditional legal duties, acts involving informed discretion or legal reasoning, and acts affecting legal rights.  The first of these approaches identifies the practice of law as "acts, whether performed in court or in the law office, which lawyers customarily have carried on from day to day through the centuries."  Under such test, activities such as "giving legal advice, drafting wills, filing suit for a collection agency, conducting a real estate closing, and preparing deeds [are treated] as the practice of law."  A second approach views the practice of law as involving acts affecting significant legal rights and requiring legal expertise.  This test questions whether the actions taken deal with, or act upon, fundamental legal rights and whether their performance requires legal education or aptitude above that possessed by an average individual.  A third approach, formulated by the Oregon Supreme Court, states that the practice of law is found where there are acts requiring the "exercise of an intelligent choice, or an informed discretion in advising another of his legal rights and duties."  Under this rubric, the practice of law is commenced when "difficult or doubtful legal questions are involved [in the acts in controversy] which, to safeguard the public, reasonably demand the application of a trained legal mind."

  The principal question to be answered in any unauthorized practice of law analysis is whether particular lay activities should be permitted as either not constituting the practice of law or as the authorized practice of law in light of the public interest and the nature of the activity.  The theoretical tests previously discussed fail to adequately address this question because they center on the person performing the services or the service's effects on legal rights rather than focusing on the nature and character of the services themselves.  A better approach is to identify the most common situations in which a majority of jurisdictions have held that the practice of law has taken place. This situational approach is preferred because it directly focuses on the nature and character of the particular activities in question, rather than the type of actor in question.  Three general kinds of activities constituting the practice of law have been identified by courts applying the situational approach: "representing individuals in court, drafting documents, and providing legal advice." When discussing particular real estate broker services in the context of the unauthorized practice of law, this Comment will utilize such a situational analysis.

II Background Law: Real Estate Brokers and the Unauthorized Practice of Law

A. Crucial Factors in Determining Broker Liability

  The basic notion behind any unauthorized practice of law analysis is that the restriction against the practice of law by lay persons is "not designed to give rise to a professional monopoly [for lawyers], but rather to serve the public right to[, and interest in,] protection against unlearned and unskilled advice and service in matters relating to the science of law."  The proscription against the unauthorized practice of law also serves the public interest by protecting it from "unnecessary litigation, excessive fees, . . . lack of professional ethics and disciplinary procedures, and conflicts of interest."

  Public interest decides what constitutes the practice of law, and consequently, what constitutes the authorized or unauthorized practice of law. Under the situational analysis, courts focus on lay preparation of documents, lay legal advice, lay representation before tribunals, and the effects of these activities upon the public.

  Most courts recognize that lay attempts to delve into these three areas automatically constitute the practice of law.  These courts make the important distinction between what constitutes the practice of law and what constitutes the authorized practice of law.  They then decide whether such activities should be permitted to continue as a matter of public convenience or should be prohibited as a matter of public protection.  If the court determines the activity should continue as a matter of public convenience, the activities will be permitted as the authorized practice of law.  If the court determines the activity should be prohibited as a matter of public protection, the activities will be banned as the unauthorized practice of law.

  A minority of courts make no distinction between the practice of law and the unauthorized practice of law.  These courts view lay provision of the three types of activities with a great deal of suspicion; however, they do not conclude that such activities are presumptively the practice of law.  The same type of public interest balancing test used by the majority of courts is also used by these courts.  However, if they emphasize public convenience, the activities will be permitted because they are found not to constitute the practice of law rather than because they constitute the authorized practice of law.  Alternatively, if they emphasize public protection, the activities will be disallowed as the unauthorized practice of law.  Thus, with a minority of courts there is either black (i.e., no practice of law) or white (i.e., unauthorized practice of law) but no shades of gray in between (i.e., the authorized practice of law).

  The remaining group of minority courts simply finds, based on the same public interest balancing test, that the activities in question either do or do not constitute the unauthorized practice of law without giving consideration to whether the acts constitute the practice of law.

  In any event, the litmus test for all courts is whether the public's interest is sufficiently advanced by broker provision of certain legal services.  If this test is not passed, all courts will hold the broker liable for the unauthorized practice of law regardless of whether they would allow such conduct, in the name of the public interest, if it was the authorized practice of law, did not constitute the practice of law, or did not constitute the unauthorized practice of law.  Therefore, no distinction is necessary between the majority and minority courts as the outcome is the same under either approach.  Consequently, real estate brokers may be able to perform certain limited services if the public interest in such services is adequately advanced.

  Courts conduct the threshold balancing test between public protection and public convenience by focusing on several specific considerations commonly held significant to an unauthorized practice of law analysis.  Of these considerations, three are of primary importance to most courts: (1) whether the activities of the broker were incident to his business; (2) whether the broker charged a separate fee for conducting these services apart from his normal brokerage commission; and (3) whether the services rendered were of a "simple," rather than a "complex," legal nature so that a non-lawyer could perform such services without harm to the public.  Courts give consideration to other factors as well, namely, whether the broker is licensed, whether brokers customarily perform such services, and whether the broker has a substantial interest in rendering such services.  These additional considerations are rarely thought to be of significant importance and tend to be court-specific rather than commonly accepted fundamental elements in the balancing of public interests.  Accordingly, only the three primary factors deserve further analysis.

1. Completion of "Legal" Services as Incident to Broker's Business

  Even though certain functions performed by a broker in a real estate transaction might constitute the "practice of law," based on an emphasis of public convenience, most courts will permit them if they are incidental to the broker's business.  This "incident theory" acknowledges that

    [a]n overlapping area of activities exists between the commercial and professional sectors of our economy wherein acts, legal in nature, are performed by both sectors concurrently. . . . [C]ertain activities are inherently essential to the continued existence and operation of a legitimate business, and to preclude such acts would effectively disable the function of the business in the commercial world and destroy its value to society.

  Therefore, a broker's potentially unauthorized acts will be permitted only if they allow the broker's business to fulfill its essential function to the public and if the public in general, or the broker's business in particular, would be harmed if they were prohibited.

  The incidental-to-the-business test is important when determining the proper scope of a real estate broker's role in real estate transactions.  If courts see a broker's role as merely that of bringing a buyer and seller together to enter into sale negotiations, as most courts have concluded, then only activities conducted by the broker up until that point will be allowed as incidental to the broker's business.  Activities found to coincide with the broker's role of bringing the parties together, and thus incidental to the broker's business, include the preparation of listing agreements, offers, acceptances, options, leases, and possibly sales contracts.  Once that point is reached, however, the rest of the transaction must be undertaken strictly by lawyers since the remaining instruments are "muniments of title" and there are no remaining activities incidental to the broker's business for the broker to perform.

  However, if courts see the broker's role as that of a legitimate overseer of the entire transaction, then even those services relating to the acquisition of legal title, such as deeds, deeds of trust, mortgages, notes, assignments, and title opinions, will be within the sole discretion of the broker.  The practical effect of this view is that, in the name of public convenience, real estate lawyers will be virtually weeded out of real estate transactions in favor of the one-stop shopping real estate brokers would be able to provide.  As a result, the public will be essentially foreclosed from utilizing the unique knowledge and skill of real estate lawyers in the real estate field, and that is why, in the name of the public interest, few courts have adopted such an extreme position.

2. Receipt of Additional Compensation for Providing Certain "Legal" Services

  A majority of courts hold that a broker may not receive additional compensation specifically for providing certain services traditionally performed by lawyers and still avoid liability for the unauthorized practice of law.  The rationales behind this outcome are that such payments indicate that a real estate broker is "improperly substituting for a lawyer," and to "place emphasis on [legal practice] as a business rather than on [the broker's] business [as a] real estate broker."

3. Distinction Between Simple and Complex Real Estate Transactions

  A variation of the public convenience factor emphasizes the difference between completion of simple and complex real estate transactions and instruments.

    Where the [transaction or] instrument to be completed is "simple" and all that is necessary is the routine filling in of the blanks, the practice of completing these [transactions and] forms [by the real estate broker] should be allowed.  Accordingly, where the [transaction or] instrument is "complex," the attorney should be allowed to take over.  This argument seeks to facilitate real property transactions where the terms of the conveyance are so uninvolved that the broker can easily handle the matter himself.

  The key determination courts make under this analysis is whether the public depends on the provision of this service for simple or clerical transactional needs, or whether the public depends on the broker for much more comprehensive participation.  Few courts consider this issue a material one when dealing with unauthorized practice of law cases.  However, some have applied it in their analysis.

B. Broker Acts Constituting the Unauthorized Practice of Law Under the Situational Analysis

  As previously noted, a substantial impediment to skillful regulation of the unauthorized practice of law is the reality that most attempts by state legislatures, courts, and bar associations to define what constitutes the practice of law have been marginally successful at best.  In light of the somewhat ambiguous definitions arising out of such efforts, the most practical and effective approach focuses on the nature and character of the services rendered by non-lawyers to determine what acts constitute the authorized practice of law. This situational approach recognizes that the "practice of law" is divided into three categories of activities:

    [O]ne person assisting or advising another in the preparation of documents or writings which affect, alter or define legal rights; the direct or indirect giving of advice relative to legal rights or liabilities; the preparation for  another of matters for courts, administrative agencies and other judicial or quasi-judicial bodies and officials as well as the acts of representation of another before such a body or officer.

  Nearly all judicial conceptions of what is included in the "practice of law" recognize these three types of activities as an appropriate structure for an unauthorized practice of law analysis.  The structural effect of such an analysis, at first, would seem to exclude the real estate broker from carrying out the traditional real estate services he has become accustomed to performing, for those services are, in this analysis, legal services. Rather than insisting on a sweeping ban of broker services, the courts weigh concerns of public protection against concerns of public convenience in determining which broker practices will be permitted and which will be prohibited as the unauthorized practice of law.  As a result, this case- by-case balancing approach will yield circumstances under which a real estate broker's performance of legal services may be allowed, even though he quite literally may be involved in the unauthorized practice of law.

1. Document Preparation as the Unauthorized Practice of Law

  The overwhelming majority of unauthorized practice of law cases involving real estate brokers deal with broker completion of conveyancing instruments.  Virtually without exception, the "[p]ractice of law under modern conditions consists in no small part of work performed outside of any court . . . [and] embraces conveyancing . . . and the preparation and execution of legal instruments."  Brokers desire to provide such conveyancing services to their clients as a free accommodation in order to expedite the process and eschew the likelihood that lawyer involvement may delay or kill the deal by discovery of potential problems.  These concerns for public convenience must, however, be reconciled with the interest in public protection from substandard non-lawyer representation during the conveyancing process.

  Balancing of competing public interests inevitably results in the courts' policy assessment of which instruments a broker may or may not prepare.  Courts have articulated varying positions regarding whether the preparation of particular conveyancing documents constitutes the practice of law, and if so, whether such preparation is sanctioned as the authorized practice of law. Three approaches for determining what types of conveyancing instruments brokers may prepare have emerged: (1) real estate brokers may prepare essentially every document necessary in the conveyance or transaction; (2) real estate brokers are prohibited from preparing any documents dealing with the conveyance whatsoever;] and (3) real estate brokers are permitted to prepare only certain conveyancing instruments.

(a) Broker Allowed to Prepare All Instruments

  Courts adopting the approach that brokers may prepare essentially every document in the conveyancing process maintain that the public's interest in the convenience afforded by broker preparation of conveyancing instruments is greater than the public's interest in protection from the risk of inadequate representation by non-lawyers.

    [To] deny[ ] to the public the right to conduct real estate transactions in the manner in which they have been transacted for over half a century, with apparent satisfaction, and requiring all such transactions to be conducted through lawyers, would not be in the public interest; . . . the advantages, if any, to be derived by such limitation are outweighed by the conveniences now enjoyed by the public in being permitted to choose whether their broker or their lawyer shall do the acts or render [such legal] . . . service[s].

  In weighing public protection against public convenience, courts allowing brokers to prepare all instruments in the conveyancing process have placed maximum emphasis upon whether the preparation of all instruments is truly incidental to the broker's business.  These courts see the broker's role as one that is prominent throughout the entire transaction.  Therefore, acts seen as incidental to the broker's business increase in number as these courts sanction greater broker involvement in the transaction.  As a result of this expanded control, brokers are allowed to go beyond preparing instruments which are an incident to bringing together the buyer and seller, and prepare those documents which directly affect the title to real property.

  These courts also place an emphasis on the derivative issue of the broker's substantial interest in completion of the real estate transactions.  As brokers are allowed to prepare all necessary conveyancing instruments as incidents to their business, their proprietary interest in the completion of each of these instruments is heightened.  This is so because even though the broker's right to a commission is vested when the broker presents a ready, willing and able buyer, the reality is that the broker does not receive the commission until the completion of the deal because of their involvement with all the instruments.  Thus, the argument follows that since the broker is personally involved in all phases of the conveyancing process, and has a substantial interest "in [every aspect of] the transaction up to and including the consummation of the sale," the broker is entitled to prepare all of the conveyancing documents.

  Other considerations relevant to courts determining that the public interest lies with the convenience provided by broker preparation of all documents include: lack of additional compensation specifically for document preparation; "simple," rather than "complex, documents;" brokers customarily prepare such documents; and the broker was licensed.

  Even though courts adopting this position agree that brokers may prepare all necessary conveyancing instruments, they disagree on several other important derivative issues.  First, courts disagree over whether brokers may actually draft all the instruments themselves or are merely scriveners limited to filling in the blanks on forms pre-drafted by attorneys or real estate boards. However, in view of the fact that most real estate transactions are completed with the use of standardized forms drafted by lawyers, this issue is often immaterial.  Second, even though these courts agree that brokers may prepare all necessary instruments, they disagree on whether such preparation constitutes the practice of law.

  On the whole, courts recognizing the broker's right to prepare all necessary conveyancing instruments primarily do so based on an expanded incident-to-the- business rationale. These courts acknowledge that public convenience outweighs the need for public protection from incompetence inherent in non- lawyer document preparation because the drafting and execution of legal instruments is attendant to, and an intimate part of, a variety of businesses-- one of which happens to be that of brokers.  Ultimately, brokers are commonly permitted to select, fill in, or draft all necessary documents in the real estate conveyancing process.

(b) Broker Allowed to Prepare No Instruments

  Very few courts have held that real estate brokers are prohibited entirely from preparing any conveyancing instruments.  Those that have adopted such an approach have done so based on their belief that the public's interest in protection from incompetent lay representation outweighs the public's interest in the convenience afforded by such provision of services.

  In light of the gravity placed on public protection, this position  rejects all commonly accepted justifications for allowing even partial, non-lawyer document preparation.  Therefore, these courts summarily dismiss considerations such as the incident-to-the-business test, the additional compensation factor, the simple instrument doctrine, custom, and other less prominent arguments as irrelevant to an unauthorized practice of law analysis.

  The primary concern of public protection for courts advocating this position directly conflicts with the traditional proposition underlying most other jurisdictions' inquiries into the appropriate role for brokers in instrument preparation--"that the public wants absolute protection, but does not want to pay for it," as would be the result if lawyer preparation were involved.  However, these courts argue that the public's desire to have its cake and eat it too must give way because of the importance of the transaction to the parties involved:

    [W]here parties are engaged in one of the most important single business and legal transactions of their lives involving the largest single investment in one of the parties' lifetime, the law should require no less for their protection than that they be represented by one who is skilled in identifying and solving the many potential legal problems connected with the transaction and who owes to them alone an undivided duty of loyalty.

(c) Broker Allowed to Prepare Certain Instruments

  A minority of courts have adopted the extreme position that a broker either may prepare all or none of the necessary instruments involved in the conveyancing process.  An overwhelming majority of jurisdictions recognize that the correct balance between public protection and public convenience is struck when there is compromise between lawyers and brokers.

  As in the cases holding that brokers may prepare all documents, courts attempting to effect a compromise between lawyers and brokers state that whether brokers can prepare specific instruments largely depends on whether the preparation of each type of instrument is incidental to the business of the broker. Most of these courts see the broker's role as limited to procuring and presenting a buyer to the seller for sale negotiations.  As a result, only those "preliminary" activities inherent in the acquisition and presentation of a buyer, and any activities prior to the signing of the sales contract, are considered incidental to the broker's business.  Therefore, a broker is limited to only performing "preliminary" services without risk of liability for the unauthorized practice of law.

  The issue of just what documents can be prepared by the broker as incident to his business (i.e., "preliminary" documents) lacks uniform treatment by courts. However, no court adopting this position has argued that a broker may not prepare precursory instruments such as listing agreements, offers, and acceptances.  Most courts also allow brokers to prepare standardized sales contracts.  Beyond that, various courts believe brokers are prohibited from preparing instruments such as mortgages, deeds, deeds of trust, deeds of release, promissory notes, assignments, and satisfactions because these documents directly affect legal title and are necessary only after the broker's role in the transaction is completed.

  Similar to courts that allow brokers to prepare essentially every document in the conveyancing process, courts permitting "preliminary" document preparation by brokers partially rely on factors such as the extent to which the broker has a substantial interest in the transaction, no additional compensation, the simple instrument rationale, the licensing status of the broker, [FN96] and the establishment of customary broker preparation of such documents. However, once these documents are determined not to be "preliminary" in nature, these courts adopt the approach of jurisdictions which, no longer considering the above factors relevant, disallow broker preparation since it is no longer incidental to the broker's business.

  Once again, the keystone for balancing public protection against public convenience is seen as whether or not particular broker activities in the conveyancing process are incidental to the broker's business.  These courts, however, have drawn a line in the sand recognizing that, at some point, preparing conveyancing documents becomes an activity in which both brokers and lawyers cannot rightfully engage.  The courts draw this line when the public's interest in protection requires that drafting of certain conveyancing instruments be undertaken solely by those possessing significant training and experience in recognizing and solving the legal problems attendant with such instruments.  For these courts, that line begins and ends where the broker has procured a buyer meeting the seller's terms.

2. Rendering Legal Advice as the Unauthorized Practice of Law

  Regardless of their respective positions on instrument preparation, practically every court which has considered the issue of whether real estate brokers may give legal advice regarding transactions has concluded that brokers are strictly prohibited from doing so.  The rationale behind such an approach is fittingly stated as follows:

    [T]he broker's function is commercial in character and not merely advisory.  As a matter of fact, what he seeks to do is to negotiate a completed deal and he often bargains to some extent with both parties to get them together.  While as an agent he is required to reveal to his principal everything within his knowledge relating to the transaction and must not put himself in a position antagonistic to his interests, nevertheless, because of his personal interest in negotiating an agreement, he is not in the same completely disinterested position to give him advice about his rights and obligations as a lawyer should be.  This, as well as a lack of legal training, is an important reason why real estate brokers cannot be permitted to give legal advice to their customers.

  The meaning of the term "legal advice" is open to broad interpretation.  In the context of real estate transactions, the term ordinarily means consultation or explanation regarding "the legal effect of transactions involving or affecting interests in or title to real property."  The primary concern for courts with respect to the ramifications of such a definition is that brokers, because of their lack of legal training, are not capable of accurately explaining to buyers and sellers the legal nuances inherent in such transactions.  Thus, taxation, future interests, water rights, real estate planning, covenants, easements, statute of frauds, equitable servitudes, conversions, and contract principles are potential issues that the unwary broker may overlook.  As a result, these courts hold that public protection demands that only licensed attorneys be allowed to explain to the parties exactly what their rights are and how they will be affected during the different stages of the deal.

  Somewhat unavoidably, courts prohibiting broker provision of legal advice adopt a position similar to those courts which disallow brokers to prepare any conveyancing documents.  Specifically, they do not recognize as relevant such considerations as incidental services, additional compensation, and the simple transaction rationale.  The only appropriate consideration is public protection.  However, a small minority of courts have held that a broker may give legal advice to a buyer or seller if that advice is strictly limited to explaining the rights and provisions listed in those instruments that are incidental to the broker's business.

3. Client Representation Before a Tribunal as the Unauthorized Practice of Law

  Representation by non-lawyers in court or before administrative agencies is seen as the most glaring and objectionable form of unauthorized practice of law.  Many concerns abound regarding the potentially disastrous impact lay representation may have upon the public.  The crux of these apprehensions is as follows:

    [T]wo considerations militate against lay participation.  There is first the concern for litigants, whose rights may be irreversibly prejudiced by [lay] advocates' failure to assert claims or objections.  In addition, the state has interests in promoting an efficient and orderly system of justice by insuring that all adversaries grasp the relevant substantive and procedural rules.

  In the context of broker representation before tribunals, no less cause for concern exists.  Consequently, in the interest of public protection and without express legislative or judicial permission to the contrary, most jurisdictions disallow non-lawyers, including brokers, the right to practice before their courts or administrative bodies.

III Current Developments

  What has evolved from the vast body of statutory, judicial, and professional determinations regarding real estate brokers and the unauthorized practice of law is that the primary concern remains centered on the public's best interest.  Accompanying the evolution of the broker-lawyer controversy has been the tremendous change and growth in the real estate industry.  This change has played a large part in the development of the concept of lawful broker conduct.  The expanding economy, with its numerous land development projects and resident purchases of new homes and businesses, has placed the broker in an extremely lucrative, influential, and indispensable position within the real estate industry.  However, industry expansion has also increased the complexity of real estate instruments and transactions.  Thus, commensurate with the increase in the importance of the broker's role has been an increase in the number of potential legal problems arising from the complex transactions in which the broker is involved.

  Recently, some commentators have argued that as the complexity of real estate deals has grown, so has the brokers' ability to appreciate and understand the legal consequences and ramifications of the various elements of such transactions:

    It is argued . . . that the field of real estate law is technical and difficult, requiring the special skills of a trained lawyer.  While this is so, it may also be argued . . . that a real estate broker who works full time with real estate transactions might acquire sufficient command of that field of law to function effectively in the drafting of those instruments [and in the performance of other transactional duties].  There are some indications . . . which suggest that realtors may indeed be competent to perform those services that they seek to perform in real estate transactions.

  Dealing with problems of a legal nature is now an essential aspect of many businesses.  In fact, it is argued that real estate brokers are potentially more qualified to provide legal services in the real estate industry than lawyers.  Brokers are subject to strict licensing requirements of national and local realty boards.  Successful completion of a specialized study in property law is often a requirement in broker licensing. Every broker must abide by the ethical standards of the National Association of Realtors.  These standards state that brokers shall not engage in the unauthorized practice of law and shall recommend to the transaction parties that they retain a lawyer to answer any legal questions they may have. These realities and procedures provide further evidence that some of the tasks to be performed in a real estate transaction, which are legal in nature, can appropriately be delegated to the broker without harm to the public in general.  The spirit of compromise between brokers and lawyers has been the hallmark of recent cases dealing with the unauthorized practice of law by brokers.  Nearly all cases decided in the last fifteen years have recognized the need for some lay provision of legal services in real estate transactions. A good example of this trend is set out by the New Jersey Supreme Court in the most recent major decision on the unauthorized practice of law by brokers.

  The New Jersey Supreme Court held in the case of In re Opinion No. 26 that: (1) real estate brokers may order title searches; (2) only brokers' attorneys may prepare conveyancing instruments; and (3) brokers' practice of conducting settlements or closings without the presence of attorneys on behalf of buyer and seller does not constitute the unauthorized practice of law.  The court further required brokers to give buyers or sellers an "interim notice" to be attached to the sales contract that advises the parties as to the conflicting interests of the broker and the overall risks involved in not being represented by an attorney.  The court strongly encouraged parties to seek representation by lawyers when participating in real estate transactions.  However, the court found that the South Jersey broker practice, in which neither buyer nor seller is normally represented by counsel, did not cause demonstrable harm to the parties.  Rather, it involved willing participants who were knowledgeable about the risks and money to be saved. Therefore, the court held that  the public interest was not in jeopardy if the practice was allowed to continue. In recognizing that some broker-lawyer compromise was necessary, the court stated:

    There is a point at which an institution attempting to provide protection to a public that seems clearly, over a long period, not to want it, and perhaps not to need it--there is a point when that institution must wonder whether it is providing protection or imposing its will.  It must wonder whether it is helping or hurting the public.  We have reached that point in this case.  Although we have strong doubts, the evidence against our doubt requires us that we allow this practice to continue.

  An overwhelming majority of recent cases have echoed the sentiment of allowing brokers to perform some transactional legal functions.  This response has not only occurred in the courts.  A few jurisdictions have adopted court rules allowing for greater leniency relating to who may perform functions traditionally seen as constituting the practice of law.

  The current trend toward increased recognition of the need for provision of legal services by real estate brokers is not an invention of the courts alone; state legislatures, bar associations, and citizens have made significant contributions as well.  In principle, it appears that most jurisdictions are acknowledging the need to accommodate the broker's new-found essentiality to the market place by allowing the broker to participate in providing real estate legal services to the public.  What remains unchanged is that the justification for such an approach is always centered on what is in the public's best interest.  The stability of this public interest concept was echoed by the New Jersey Supreme Court:

    Practically all of the cases [dealing with the unauthorized practice of law by real estate brokers] . . . are relatively recent.  They consistently reflect the conclusion that the determination of whether someone should be permitted to engage in conduct that is arguably the practice of law is governed not by attempting to apply some definition of what constitutes that practice, but rather by asking whether the public interest is disserved by permitting such conduct.

  Thus, in terms of decisions regarding lawful transactional conduct of brokers, the more things change the more they remain the same.  However, the question of what is in the public's best interest regarding the specific types of transactional duties brokers should be allowed to perform, does not have universal answers.  Only the principle of compromise is constant.

IV Analysis and Implications: What Does it all Mean?

  Participation in a real estate transaction, especially the acquisition of a home, is likely to be the single most important, and largest, financial undertaking a person will ever assume.  In light of the significance of the transaction to the parties involved, prudence calls for no less than the utmost care and attention by real estate professionals, whether they be brokers or lawyers.  Public interest requires that the parties in a real estate transaction be able to trust those charged with the execution of their business without risk to the parties that their finances, families, and futures will be irreparably harmed.

  There are many considerations in determining exactly who best serves the public interest at various points in a real estate transaction and how and when they do so.  On the one hand, only one who possesses the requisite extensive training and experience in, and knowledge of, the various legal problems and consequences inherent in real estate transactions should be allowed to deal with those situations when they arise.  Aside from the lawyer's knowledge and experience in real estate, he also is keenly aware of those situations in which questions beyond simple property principles are likely to be important. Circumstances requiring one who is well-versed in tax law, estate planning, environmental law, contract law, and other legal issues often arise in the typical real estate deal.  Only those who fully comprehend these principles should deal with their ramifications.  The handling of real estate legal services by those with less than such a wide array of experience with the law could lead, by ignorance and incompetence, to disastrous results for the parties involved.  Another consideration is that a lawyer's wages in real estate transactions are not dependent on the consummation of the deal.  Thus, a lawyer, more so than a broker whose commission is somewhat conditioned on closing, is in a more objective position to act as the proper fiduciary to perform legal services on behalf of the parties.

  On the other hand, considerations of public convenience mitigate the concerns regarding lay provision of legal services.  Lawyers' hegemony over the right to practice law is only justified "to the extent that legal services require special training and skills which only attorneys possess by virtue of their education and experience."  The argument that brokers should be given a slice of the real estate legal pie frequently has been made, due to the strict licensing requirements of brokers, which include a strong curriculum in property law, their vast amount of experience in real estate transactions, and the fact that real estate legal issues and services arise in their business. One could argue that real estate lawyers are in a no more objective position than brokers because the potential for future business by way of broker referrals provides lawyers with a financial interest in the successful completion of the deal.  Thus, for the sake of public convenience, the public should choose brokers as the lesser of two financially interested evils.  Also, the apparent trend in courts, state legislatures, and state citizenries advocating for the provision of some legal services by brokers is a major concern.  The controversy between brokers and lawyers boils down to who gets the goods in real estate transactions.  Based on the above stated considerations, the public interest decides that question.

A. Delegation of Responsibilities Among Brokers and Lawyers

  The public interest standard does not lend itself to easy interpretation or implementation.  There is no simple solution.  Consequently, it is incredibly difficult, if not impossible, to enact universally accepted limitations on the provision of legal services by brokers.

  This Comment has outlined the three approaches courts have used in ruling which conveyancing documents brokers should be allowed to fill in, draft, or select.  The first approach allows brokers to prepare all necessary instruments and stresses the public's interest in the convenience provided by broker instrument preparation over its interest in protection from potential harm due to broker incompetence.  The flaw in overemphasizing public convenience was succinctly stated by Justice O'Connell's dissenting opinion to the Oregon Supreme Court's decision in Security Escrows:

    It is no answer to say that most [parties in real estate transactions] do not care whether or not they have legal advice or are satisfied if a layman gives it to them.  The fact that a person is willing to submit to surgery by one not licensed to practice medicine does not constitute a defense to a charge of the unauthorized practice of medicine. . . . The need for protection exists where the parties are engaged in transactions involving the transfer of interests in land.

  This approach is excessively indulgent in that it fails to recognize the true role of the broker as one who merely procures a ready, willing, and able buyer.  Instead, it mistakenly concludes that the focus of the broker's professional responsibility is the preparation of conveyancing documents. While brokers do acquire considerable knowledge and experience while working in the real estate field, brokers do not acquire the type of keen legal intellect that is crucial to spotting the various legal issues and problems that arise in transactions.  For this reason, brokers cannot be allowed to run rough-shod over the entire conveyancing process.

  The second approach takes an extremely restrictive form and prohibits all broker preparation of conveyancing instruments.  Courts using this approach entirely devalue the public convenience concept in favor of relying entirely on a public protection motive.  The fundamental problem with this approach is that it is counter to the economic reality of today's real estate market.  As noted previously, brokers have become more indispensable and have gained more power in the real estate industry.  To give no responsibility to the individual the parties will interact with the most throughout the transaction, is an overbroad and unnecessary restriction.  The practical experience of brokers in the real estate market may not be enough to appropriately give brokers the authority to draft the legally complex instruments dealing with legal title.  However, this practical experience is certainly enough to allow brokers to prepare the preliminary documents, including the sale contract.  It is worth noting here that the Oregon Supreme Court in Fowler advocated a position very similar to this in that the broker in Fowler was only allowed to fill in the blanks on standardized deed and sales contract forms preselected by the customer at the customer's direction. Such a restrictive approach is arbitrary and meritless in light of the significant role brokers play in real estate transactions.

  The final approach emphasizes the need for compromise between brokers and lawyers.  Courts adopting this approach delineate which instruments brokers may prepare in the conveyancing process by balancing the need for public protection against public convenience.  These courts hold that the proper scope of a broker's role is limited to procuring a ready, willing, and able buyer to enter into sale negotiations.  Thus, the public's interest in the convenience that broker instrument preparation affords is outweighed by the public's interest in protection from incompetent broker preparation at the time the sale contract is drafted and signed.  This is where a broker's lawful conduct ends and unlawful conduct begins.  Accordingly, courts attribute much weight to the incident-to-the-business test.  Instrument preparation up until, and potentially including, completing the sales contract is seen as lawful conduct because it occurs during the period when a broker is acting in the ordinary course of his business.  In light of the recent trend advocating some form of compromise between brokers and lawyers, this approach should be adopted because it best accomplishes that goal of cooperation and moderation.

  The types of instruments brokers are allowed to prepare should be based on a distinction between merely filling in forms and comprehensive drafting of the entire instrument.  Legal knowledge and judgment is required to draft, select, and fill in forms. However, the dominant practice in the modern real estate industry allows brokers to fill in commonly available standardized forms drafted by attorneys. Even though legal judgment might be exercised when selecting and filling in standardized forms, this is a small price to pay to prevent the potentially disastrous results if brokers completely drafted conveyancing instruments.  Brokers' increased knowledge and experience regarding real estate law itself should mitigate any residual fears. Thus, brokers should be allowed to select and fill in conveyancing forms such as listing agreements, offers, acceptances, earnest money agreements, and sales contracts since these are incident to the broker procuring a buyer and having the buyer meet the seller's terms.  Because selecting forms and filling in blanks can involve legal discretion, the broker should be seen as being authorized to practice law in this instance rather than considered to have not been practicing law.  Brokers should only be allowed to select and fill in conveyancing forms.  They would, therefore, avoid unlawful practice liability, if representing at least one of the parties in the transaction for which they are preparing the form.  In those jurisdictions that continue to allow brokers to prepare subsequent instruments, broker preparation should be limited to an Oregon-type of approach where the broker will only be allowed to fill in purely factual information on forms selected by customers at the direction of customers.  This will provide maximum protection against incompetent preparation.

  From an analysis standpoint, the first and third approaches regarding instrument preparation involve various considerations of the public interest that merit further discussion.  The concept that has received the most acceptance is the incident-to-the-business test.  Of all the factors contributing to an unauthorized practice of law analysis, this is the only one worthy of acceptance.  The primary focus of any unauthorized practice of law analysis is to measure the public interest in light of the nature and character of the services performed.  The incident-to-the-business test recognizes this by only permitting broker acts that are an essential and inherent part of the broker's business.  A broker's business ceases once the sale contract is drawn and signed because this marks the point at which he has produced a ready, willing, and able purchaser and is thereby entitled to a commission.  Up until that point, none of the activities require a lawyer's training for proper performance, and thus, are incidental broker activities which are lawful by their nature and character.  The incident rationale is open to abuse if a court decides to expand the role of the broker from that of finding a buyer to that of being in the business of preparing all conveyancing instruments.  However, only an extreme minority of courts have expanded the scope of a broker's duties this far.   The incident theory affords an accurate balance of the public's interests in protection and convenience.  This is so because once an activity is no longer incidental, it is unlawful.  An activity is no longer incidental when it extends beyond the time of the sales contract or is so blatantly outside the scope of a broker's authority that it must be prohibited to prevent great harm to the public interest.

  Considerations such as additional compensation, the simplicity of the transactional activity, the substantial interest of the broker in the activity, the fact that the activity is customarily performed by brokers, and the licensing requirements of brokers should be given little weight, if not outright rejected, in an unauthorized practice analysis.  The fact that a broker may or may not charge an additional fee for the performance of certain legal services is immaterial because it is the character of the act, not whether compensation was paid for it, that is determinative.  The need for public protection is the same whether the broker charges an additional fee or not.  In either case, the potential for injury to the parties in the transaction caused by incompetent broker provision of services is the same.

  Similarly, the rationale that brokers should be allowed to provide "simple" legal services as opposed to "complex" ones should also be rejected.  The logic of Justice Culbert Pound best states why this approach is ineffectual: "I am unable to rest any satisfactory test on the distinction between simple and complex instruments [and transactions].  The most complex are simple to the skilled, and the simplest often trouble the inexperienced."  A legal service is simple or complex relative to the capabilities of the individual providing it.  Thus, this test involves too many subjective inquiries to be of great use.

  A broker's substantial interest in a transaction is only relevant to an unauthorized practice of law analysis when he is one of the  buying or selling parties involved in the transaction.  In this instance, the broker could invoke his state's pro se representation exception to avoid the unauthorized practice of law.  However, merely having a direct or indirect pecuniary interest in the transaction dealt with by the document the broker prepares cannot shield the broker from liability for the unlawful practice of law.

  The mere fact that a particular broker activity has long been assented to by the public and traditionally performed by the broker cannot make lawful an otherwise unlawful practice.  The Arizona Supreme Court reasoned:

    [A custom rationale for permitting particular broker activities] is tantamount to saying "We have been driving through red lights for so many years without mishap that it is now lawful to do so."  The fact that these practices have continued for many years and have been acquiesced in by the bar does not make such activities any less the practice of law.  It seems fair to assume that the public is relatively unaware of the evils inherent in this situation, or at least ignorant of the fact that they are not adequately represented in the average land transaction.

  Simply because one is licensed as a real estate broker and is familiar with the correct scope of his duties pursuant to that profession, does not mean that the broker will comply with the well identified guidelines and requirements of that license and profession.  As courts have recognized, this does not offer sufficient protection to the public to allow brokers to provide what would otherwise be entirely attorney functions in real estate transactions.

  It is clear that brokers should never be allowed to furnish legal advice to their clients.  Only an attorney is "equipped by an extended, intensive period of formal training covering a broad spectrum of the law to identify and solve problems not only in the field of real estate, but also in the many other fields of law which are intimately tied to the real estate transaction."  Attorneys are also in the favorable position in real estate transactions of being objective counselors because they lack the requisite pecuniary interest in the ultimate outcome of the negotiations.  Hence, only attorneys are in an appropriate position to advise parties to a real estate transaction regarding their interests in, or title to, real property.

  Broker representation of parties before tribunals is strictly prohibited if in court and strictly regulated if before administrative boards.  If brokers are parties to the case before the in-court tribunal, then they could possibly qualify for the pro se representation exemption from the unauthorized practice of law.  If brokers are not granted authority under statute, local ordinance, or court rule to appear before a tribunal, then broker representation should be altogether banned because it represents the most egregious form of the unauthorized practice of law.

Conclusion

  "No issue is more central to the American legal profession than how to define itself as a profession: Who is in, who is out, and why."  However, in light of the ever-changing business and social order in America, no other issue presents as many problems for the profession than the determination of what constitutes the unauthorized practice of law.  The vexatious nature of this issue is compounded by the intangible and subjective essence of the "practice of law" concept.  Activities found to constitute the unauthorized practice of law in some states are allowed to be undertaken by numerous non-lawyers without risk of illegality in other states.  Further, while regulation strictly proscribing all broker provision of transactional legal services would flood the legal profession with trivial responsibilities and is seen as "featherbedding" the lawyers' hegemony over legal practice, overly lenient regulation allowing broker assumption of such services is seen as providing insufficient protection for the public from potentially incompetent lay representation.  Such a lack of clarity on this issue necessarily leads to fierce competition between lawyers and brokers over who will control the legal services arena in real estate transactions.

  On the one hand, lawyers seek to "provid[e] access to justice through competent, [disinterested, and ethical] representation and advocacy." Their paramount concern is that the public is disserved by the provision of legal services by brokers because they do not have the extensive legal education and training, the complete objectivity, and the membership in a profession governed by strict legal ethical standards that are prerequisites for the proper performance of such services.  Lawyers' involvement in the transaction, it has been said, not only benefits the buyer and seller by providing them with the highest quality legal representation, but also benefits the broker by protecting his or her clients, and thus his or her professional reputation, from potentially catastrophic legal problems. On the other hand, brokers desire to diligently serve their customers by performing legal transactional services with an eye towards what their extensive real estate business experience has taught them.  Their main concern is that protection of the buyer and seller in real estate transactions "must derive not only from knowledge of their legal effect but also from knowledge of their pertinency to the individual real estate situation involved."   Due to strict licensing and educational requirements and brokers devoting their professional careers to the real estate industry, they are equipped with comparable intellectual endowments to those possessed by lawyers.  Therefore, brokers can just as easily spot and solve potential transactional problems, and in the name of public convenience and choice, they have ardently stood their ground.

  As a result of the broker-lawyer turf war, the seeds of antagonism have spread far and wide.

    What is at stake is apparent.  Brokers wish to be able to put together binding deals while the parties'  momentum is in that direction.  They fear that the doubts that afflict people entering substantial transactions may unravel perfectly good deals while the lawyers pick nits.  Lawyers believe that some brokers are inclined to push the parties toward deals that may be against their interests.  They believe that lawyers offer valuable advice to people entering real estate transactions.  They are frustrated by the limitations on the role they can play if their clients appear for the first time with binding agreements in their hands.

  However, even in the midst of such a bitter struggle between two powerful professions, common sense and common purpose have found a middle ground.  In a critical and prolific field such as real estate, the importance of the need for broker-lawyer compromise and cooperation cannot be understated.  Such compromise and cooperation is properly effectuated somewhere between two competing public interests: (1) "[a]llowing more individuals to practice law will lower the overall costs of legal services, and therefore, enable more people to obtain needed legal services"; and (2) "allowing only properly licensed individuals to practice law will increase the overall competence of legal services received by the public." While courts, legislatures, bar associations, and the people themselves have failed to uniformly decide what is the proper scope of broker activities within these boundaries, they have, nonetheless, recently recognized that somehow brokers must be able to render certain transactional legal services.  This proposition still begs the question: Exactly which broker activities are unlawful?  An analysis that centers on the public interest, and measures that interest by the degree to which particular broker acts are incidental to the broker's business, will yield the most fitting answers.

  Acknowledging that legislative definitions of what constitutes the practice of law may or may not be seen as a trespass into the province of the judicial branch in administering admission to the state bar, the question of which body has the right to decide what is the practice of law should be answered based on the outcome of the above issue.  If a court finds the legislature has encroached upon the judicial branch's constitutionally set-aside territory by way of its attempt to define the practice of law, then, as a result, only the judicial branch may decide who is fit to practice law and what such a concept entails.  On the other hand, if it is held that the legislature has not usurped any of the court's constitutional judicial power, then the legislature, the court, or both are free to define what the practice of law is and who may engage in such practice.  If such a finding occurs, and both bodies attempt to define the practice of law, their efforts in fashioning a workable and uniform standard that will be of the utmost utility and benefit to the public must be strictly cooperative, diligent, and practical.  Broker-lawyer accords can be of quintessential importance to both courts and the legislature in such an endeavor because they mark the acceptable parameters to both professions being regulated.

  The question of what broker acts constitute the unauthorized practice of law is of fundamental importance to both the public's best interest and the efficient administration of justice.  It cannot be satisfactorily addressed by vast differences in how state legislatures, courts, and broker-lawyer committees or conferences approach the question.  Such disparate approaches leave lawyers, brokers, and the public in limbo regarding what broker conduct is of potential harm, and thus constitutes the unauthorized practice of law. With the possibility of severe criminal and civil sanctions on the line, states suffering from such a dilemma, such as Oregon, deserve to have the matter resolved.  Their citizens and professionals are entitled to an answer from either the courts or legislature regarding who has the power to decide what the practice of law is and what specific acts by real estate brokers currently constitute the unauthorized practice of law.

  After recognizing that the judicial branch is seemingly the proper arbiter of the "practice of law" issue and the indisputable compromising trend in most recent court decisions and state legislative enactments dealing with the broker-lawyer controversy, the public interest demands that the answer be crafted by the courts and provide each, brokers and lawyers, appropriate access to the cookie jar.

The $1000 P & S

Guest Column  - Massachusetts Conveyancers Association - 

Thomas C. Grassia, Esquire

Long, long ago, in a world more civilized and cultured than ours, there lived an industrious collection of beings. They toiled by day, rested by night, honored their neighbors and respected each other's families and possessions. 

From time to time, they would barter and sell some part of their personal holdings, including their places of abode. This latter matter was not so frequently traded as we might imagine, because movement among these beings was limited, they're having had a more well-defined sense of community than do we. 

Upon the occasion of the transfer of such places of abode, the citizens of this long-ago world would seek the guidance of certain of their membership known as "advisors". These advisors were often, although not always, considerably schooled and, in any case, equipped with much expertise in such matters. While generally well respected, they were not often overtaken by ego, but rather viewed their stature as one from which much good and assistance could be granted. They did, understandably as it was their only means of substance, extract a tariff for their efforts, but it was fairly assessed and infrequently contested. 

After many years of trial and error, a standard agreement had evolved, and it was felt by most to be generally adequate for the purposes to which it was applied. The advisors, with a knowing, educated eye, made modest additions and subtractions to the document which most familiar with the process accepted as "standard" and which the parties readily agreed upon after a brief explanation had been tendered. 

The sales were then attended to with much happiness and celebrations. Monies and instruments of transfer were exchanged and the advisor's tariff extinguished with appreciation and a handshake. 

Could we but practice in those by-gone days.... 

If a melancholy note can be heard from among my comments, it is because I began my practice when a standard charge for the review of a purchase and sale agreement could be anywhere from $25 to $50 and a bank closing involved a Note, Mortgage, figures more or less legibly written upon my yellow legal pad and a hearty round of handshakes. I candidly mourn the passing of those times. 

Today, when I am asked to estimate the cost of reviewing a residential purchase and sale agreement, I begin at $200, but strongly suggest that the cost has the potential to escalate dramatically. It appears as though there is no longer anything akin to a simple real estate transaction. The forms (which once were considered standard) are now received so altered and filled with amendments that they must be read clause by clause and frequently contain wording so adversarial that a stiff challenge must be made to gain an amendment. I often find that the parties to the transactions have very little in the way of a realistic attitude about what can and cannot be accommodated and that they are fueled by their own breed of advisors, be they real estate brokers, friends or the litigator who considers real estate to be an easy aside to his or her practice. 

We also, must dot our "I's" and cross our "t's" as each new case and each new law, regulation or ordinance adds yet another issue that a defensive practice of law requires us to address. There is very little question that we live in a world which is unforgiving of any error, omission and even, it seems, a failure of clairvoyance. 

It is not inconceivable to me that we will arrive at a point when a retainer will be required before a "review" of a purchase and sale agreement may be undertaken. The conveyancing bar and our Association, in particular, continue to attempt to define a standard agreement and I applaud that effort. It seems, however, that until a return is had to a more civilized and less adversarial approach to these matters, the $1000 purchase and sale agreement may, in fact, become the new norm. 

(Editor's note: Thomas Grassia is a long-time member of the MCA who practices law in Natick, Massachusetts.) 

From the February 28, 1994 Massachusetts Lawyers Weekly.
Representing One Or More Clients: Engagement Agreements And Conflicts[image: image1]
By William V. Hovey 

Earlier this month I moderated a Boston Bar Association seminar on residential conveyancing. We had a superior faculty: Lou Eno, an experienced practitioner from the Lowell firm of Eno, Boulay & Martin; Larry Schofield, one of the most respected title insurance professionals; Gayle Stone-Turesky of the Boston firm of Stone, Stone & Creem with extensive expertise as counsel to lenders, and Murray Davis, a Boston practitioner who has represented buyers and sellers for almost two decades. Early on in the seminar the faculty focused on the relationship between attorney and client; and the dual buyer and lender and triple buyer, lender and title company representations. 

Engagement Agreements
Of recent there seems to be a trend toward reducing the simplest attorney-client undertaking to writing. Although some practitioners indicate that no matter how carefully an attorney papers the trail, there is always an opportunity for an "uncovered matter" to surface; others believe it makes good sense to try to minimize the opportunity for an adverse claim by having clients sign a comprehensive engagement letter. Such a letter has been developed by Murray Davis and with his kind permission it is reproduced here: 

Fee Agreement For Legal Services
I/WE___________ ___________ of ________ the "Client," jointly and severally, (with both joint and/or full individual responsibility at the Attorney's discretion if more than one of us) hereby agree to retain MURRAY I. DAVIS the "Attorney" in connection with __________________ (the "engagement") on the following terms and conditions: 

It is understood and agreed to by the Client that the Attorney may refer this engagement, either in whole or in part, to another lawyer(s) ("Cooperating Counsel"). If this matter is so referred, it is contemplated that the Attorney will interface between the Client and the Cooperating Counsel for the purpose of acting as a conduit of information, maintaining consistency in Client's legal matters, and having additional input in the representation. If Cooperating Counsel is employed, the Client understands and agrees that, the Attorney will not have control over Cooperating Counsel's manner, method, or procedure of providing legal services; nevertheless, all fees and reimbursements are to be made by the Client only to the Attorney, pursuant to this FEE AGREEMENT. The Attorney will enter into a fee sharing arrangement between himself and said Cooperating Counsel. A copy of this FEE AGREEMENT may be provided to Cooperating Counsel. 

1. The Attorney has received $_______ as an initial retainer as payment on account in this matter. Because of this payment, the Attorney agrees to provide legal services in connection therewith. The payment received shall be applied against actual legal services performed and related charges. The total charge for legal services, costs and expenses is presently unascertainable. 

At such time as the retainer is depleted, the Attorney may from time to time require the Client to make additional advances for deposit to the retainer account. The Client agrees to promptly pay such additional advances as may be requested. In the event that, upon the completion of the within matter or the termination of the Attorney's representation of the Client, the total charges shall be less than the amount of any retainer payment on account, the balance will be refunded to the Client. 

2. This payment on account shall be applied against legal services performed by the Attorney and his associates, which services shall be charged at the following hourly rates: 

Attorney Murray I. Davis.............................$_______ 

Legal Assistant......................................$_______ 

Office Sharing Lawyers...............................$_______ 

OTHER:______________ ...............................$_______ 

Clients understand that over time, hourly rates may increase for all of the attorney's clients, including this representation; in that event, the attorney shall give the client notice of such increase at which time the client may elect to continue the relationship at such increased rate(s) or terminate the representation. 

It is understood that the hourly time charges include but are not limited to: appearances and meetings with municipal or state representatives and boards/agencies, Court appearances, preparation for all such meetings and appearances, Client meetings, all telephone conferences, negotiations, interoffice conferences with associates and staff, legal research, investigations, depositions, review of file materials and documents sent or received, drafting and proofreading of all correspondence, office memoranda, pleadings, contracts including offers, acceptances, listing agreements, purchase and sale agreements, and leases, corporate records, and all other instruments whatsoever. (There will be a minimum time charge of one-tenth (.1) of an hour as to any item billed, specifically including telephone calls.) 

3. It is understood and agreed that the final bill to be rendered by the Attorney may, in addition to the hourly rates charged, reflect the following: 

a. The novelty and difficulty of the matter. 

b. The magnitude of the matter and the results achieved. 

c. The time limitations imposed by the Client or by the circumstances. 

d. The preclusion of other engagements caused by the acceptance of this engagement. 

4. If the engagement is a real estate matter, it does not include the rendering of an opinion regarding zoning or subdivision control laws unless otherwise specified in this Agreement. 

5. Other Fees, Charges and Expenses 

a. The Client authorizes the Attorney to retain and agrees to pay the fees or charges of every other person or entity hired by the Attorney to perform services related to the engagement. Such other persons and entities may include, but are not limited to, court reporters, appraisers, real estate agents, escrow agents, accountants, investigators, expert witnesses, trust officers, title examiners, surveyors, and other attorneys. The Client authorizes the Attorney, in his discretion, to direct such other persons and companies to render statements for services rendered and expenses advanced either directly to the Client or to the Attorney, in which latter event the Client agrees to promptly reimburse the Attorney for the full amount of such statements. 

b. The Client agrees to assume and pay for other charges and incidental expenses in connection with this matter; for example, recording and filing fees, witness fees, sheriff's and constable fees, travel expenses, courier or messenger services, postage, telephone charges, expenses of depositions and investigations, photocopies (10 cents per page), and fax transmissions (25 cents per page). 

c. The Attorney agrees to obtain the Client's prior approval before incurring any single disbursement, or other charge in excess of $________. 

6. Interim billings may be submitted to the Client from time to time in the event that the time charges of the Attorney exceed the retainer payment on account. All interim billings shall be due and payable upon receipt unless otherwise stated. Failure to pay interim billings promptly will permit the Attorney, after notice to the Client, to terminate his representation of the Client. 

7. Client Functions. The Client agrees to perform the following functions: 

a. To pay the Attorney for the performance of such legal services, and to pay for all expenses incurred in connection therewith, as specified in this Fee Agreement. 

b. To cooperate fully with the Attorney and to provide all information, known by or available to the Client, related to this engagement. 

c. If the Attorney is representing multiple Clients jointly in this engagement, it is each Client's responsibility to advise the Attorney if any information concerning the engagement is confidential and is to be withheld from the other Clients. Otherwise, all relevant communications received from any Client in this matter will be fully disclosed to the others. If such a situation arises, the Attorney will advise the other Clients that a confidence exists (without divulging it) and will determine if any of the other Clients has any objection to the Attorney receiving, retaining, and withholding from them such information. The Attorney retains the right to withdraw from representing any one or more of the Clients involved if in the sole discretion of the Attorney a conflict of interest arises by reason of such confidences which mandates such a withdrawal. 

d. If the Client is a corporation, partnership, association, joint enterprise, or the like (especially including a family group), it shall be the Client's (or its representative) responsibility to keep all other appropriate members, officers or agents of the entity fully apprised at all times as to all aspects of the engagement, thus relieving the Attorney from any responsibility to communicate with all such members, officers, or agents. Unless otherwise specifically agreed to, any undertaking by the Attorney to communicate with other members, officers or agents, shall not waive the requirements of this paragraph. 

e. Authorization and Decision-making. The Client authorizes and directs the Attorney to take all actions which the Attorney deems advisable on the Client's behalf in this engagement, except that the following specific decisions must be made by the Client: the economic terms and conditions (e.g., sales price, purchase price, or financing rates) of all agreements, the timing of the consummation of all contracts, and the tax consequences of all matters. The Attorney agrees to notify the client promptly of all significant developments and to consult with the Client in advance as to any significant decisions attendant to those developments. 

8. In some cases, the Court may award counsel fees to one party and order the other party to pay the amount awarded. This is solely in the discretion of the Court and cannot be relied upon with certainty. In other cases, there may be a settlement agreement which may provide for a contribution by one party to the other party's legal expenses. It is impossible to predict whether either of the above situations will materialize in this case. Therefore, no representation is made that any contribution by the other party will be obtained towards the Client's legal expenses. In the event, however, that any such contribution is obtained for the benefit of the Client, the amount in question will be credited against the Attorney's final bill to the Client if such sums are received prior to final billing or, if the final bill has been paid, then such sums will be remitted to the Client. 

9. All bills are due and payable immediately upon receipt by the Client. Interest will be charged at the rate of one and one-half (1 1/2%) percent per month (18% per annum) on any unpaid principal balance outstanding for a period in excess of thirty (30) days. 

a. If the engagement includes a transfer of a real property interest, whether by sale, mortgage or otherwise, bills presented at the time of said transfer shall be paid at that time. 

b. If the Attorney is holding funds which are, either in whole or in part, due and payable to the Client, the Attorney is hereby authorized to withdraw from said funds and pay to himself all monies due under this Fee Agreement. 

THIS IS A LEGALLY BINDING CONTRACT. The Client understands that he/she has the right to consult with another lawyer in connection with any of the terms of this Agreement, prior to signing it. 

WE, the Client and the Attorney have read the above Fee Agreement, understand its terms, have signed it of our free act and deed on this ________ day of ________ 19__, and we have each received a signed copy. 

_______ _____________________ 

Client Client 

_______ _____________________ 

ClientAttorney Murray I. Davis 

Amendment, if any: __________________________ 

Multiple Representation
It is not uncommon for an attorney for a purchaser to be asked to represent the purchaser's lender and the title company who is to issue an owner's loan policy in connection with the transaction. Such representation, although financially desirable from the standpoint of all parties, raises issues of conflicts of interest and of revealing confidential information. 

Last year, the BBA issued Ethics Opinion 93-3 in response to the main question: 

Can a lawyer represent company X in a transaction with company Y in which X will make a loan to and/or an equity investment in Y, where (1) the lawyer was formerly general counsel to X and he and his partners continue to represent X, and (2) the lawyer was formerly general counsel to Y and his firm continues to represent Y in certain litigation matters. 

The opinion stated, inter alia: 

"The question raised by the inquiring attorney concerns the ability of a lawyer to represent one client in a business transaction with another current client. It is an important question. It is often the case that parties considering a business arrangement make use of the services of the same law firm or even the same individual attorney. For example, it is not uncommon for a lawyer to represent a borrower in a loan transaction, even though the borrower's lawyer or his firm represents the bank on other unrelated matters, with the consent of both the borrower and the bank. Conflict waivers are often sought and obtained in transactional settings. Given the high cost of legal services, many clients expect their lawyers to consider creative ways to achieve efficiencies and avoid redundancies. The situation presented by the inquiring lawyer involves such a request. 

"Nevertheless, such situations are inherently problematic. The lawyer's ability to represent his client with single-minded zeal may be adversely affected by concerns that by pursuing negotiations aggressively he might displease his other client and thereby jeopardize his standing with that other client. The client whom the lawyer represents in such a transaction may not always be in a good position to determine whether the lawyer is "pulling his punches." Even after the transaction is consummated, if problems arise during the course of the parties' subsequent business relationship and the lawyer's client finds that the contract documents place it in a disadvantageous position, the client may wonder whether the lawyer failed adequately to protect the client's rights because of the conflict. 

"The starting place for the analysis in Massachusetts is DR 5-105 which provides in relevant part: 

(A) A lawyer shall decline proffered employment if the exercise of his independent professional judgment in behalf of a client will be or is likely to be adversely affected by the acceptance of the proffered employment, or if it would be likely to involve him in representing differing interests, except to the extent permitted under DR 5-105(C). 

(B) A lawyer shall not continue multiple employment if the exercise of his independent professional judgment in behalf of a client will or is likely to be adversely affected by his representation of another client, or if it would be likely to involve him in representing differing interests, except to the extent permitted under DR 5-105(C). 

(C) In the situations covered by DR 5-105(A) and (B), a lawyer may represent multiple clients if it is obvious that he can adequately represent the interest of each and if each consents to the representation after full disclosure of the possible effect of such representation on the exercise of his independent professional judgment on behalf of each. 

(D) If a lawyer is required to decline employment or to withdraw from employment under a Disciplinary Rule, no partner or associate or any other lawyer associated with him or his firm may accept or continue such employment. ... 'DR 5-105 applies to this situation since the inquiring lawyer is plainly considering the representation of differing interests.' This is true even though the lawyer is not being asked to represent the differing interests in the same transaction. The provisions of the rule apply whenever a lawyer is asked to represent one client in a matter in which another client is directly involved, even though the lawyer does not seek to represent the other client in that matter. ... 

"There may be many other considerations that may affect the lawyer's judgment. No one of them determines the outcome of the analysis. 

"While the rules do not require that a client's consent be in writing, in a matter such as this it is normally good practice to obtain each client's written consent. Setting forth the required disclosures in a writing that the client signs will, particularly with relatively unsophisticated clients, emphasize the seriousness of the issue and avoid disputes later on concerning the content of the lawyer's disclosure. Moreover, it is also good practice to raise with each client the advisability of the client's seeking the advice of independent counsel in connection with the decision to consent to the inquiring lawyer's simultaneous representation. A lawyer should be reluctant to undertake such simultaneous representation where unsophisticated clients are acting without such independent counsel. 

"In many situations like the one presented here, one or both clients faced with the kind of disclosure that the inquiring lawyer must make will choose not to consent. Under the rules, both must consent for the representation to be permissible. In many other instances, the lawyer himself should conclude that the risks are too significant or unpredictable to justify going forward and will decline to represent X even if both X and Y indicate a willingness to consent. Where the transaction is a significant one for one or both parties and where the lawyer possesses confidences and secrets of the client he does not represent which are material to the transaction in question, it is our sense that it will be the relatively rare situation in which the requirements of DR 5-105 will be satisfied. 

"We are unwilling, however, to conclude that such a representation is never proper. Some business transactions really are friendly and/or routine, involve sophisticated business clients with the benefit of independent counsel, and present opportunities for real cost savings upon the waiver of technical conflicts. If the inquiring lawyer, after following the process set forth in this opinion and obtaining the required consents, concludes that this is such a situation, in our opinion he may undertake the representation of X." 

Dual Representation Letter
To address the dual presentation issue, Dick Keshian of the Arlington firm of Keshian & Reynolds, and Gayle Stone-Turesky have developed the following for their buying clients: 

Dual Representation Letter
February 1, 1994 

Mr. I.M. Nobody 

Mrs. U.R. Nobody 

111 Nowhere Drive 

Nowhere, MA 

Re:Purchase of 111 Nowhere Drive, Nowhere, MA
Dear Mr. I.M. Nobody and Mrs. U.R. Nobody: 

You have requested that our office represent you in matters relating to the purchase of the above-referenced premises. Our representation would require some or all of the following basic services: 

a. drafting or review of offer to purchase; 

b. drafting or review of purchase and sale agreement; 

c. all negotiations relating to the purchase and sale agreement; 

d. preparation of pre-closing adjustments; 

e. attending the closing; 

f. consultations with clients, brokers, attorneys or sellers 

You have indicated that you may obtain mortgage financing to assist you in the acquisition of the premises from Money Lending Corp., or another lending entity. As you know, our office may be selected by Money Lending Corp. or another lending entity to represent it in the same transaction, which would require some or all of the following basic services: 

a. examination and certification of title (see attached); 

b. obtain municipal lien certificate; 

c. obtain mortgage survey plot plan; 

d. prepare necessary mortgage documents including those required by law or regulations; 

e. prepare adjustments; 

f. ascertain insurance coverages; 

g. attend closing for execution of documents; 

h. attend to recording of deed and mortgage; 

i. supervise disbursement of funds; 

j. obtain discharge of prior existing mortgage and attend to recording same; 

k. obtain and write a title insurance policy as agent for the title insurance company. 

Under the rules of the Supreme Judicial Court governing the representation of multiple clients, an attorney is permitted to represent multiple clients: 

" ... if it is obvious that he can adequately represent the interest of each and if each consents to the representation after full disclosure of the possible effect of such representation on the exercise of his independent professional judgment on behalf of each." 

Our office can undertake the representation of your interests if, and only if, our representation is confined to those matters contained in the first paragraph of this letter and that you fully understand that matters involving any of the mortgage documents and those services specified in paragraph 2 of this letter would be performed solely for the benefit of Money Lending Corp. or another lending entity. 

If, during the course of your representation it is determined or it becomes apparent that our office cannot exercise independent professional judgment in your behalf or it appears that your interests will be adversely affected, then our office cannot continue to represent your interests, and will have to withdraw from any further representation of your interests. 

This letter is intended for the purpose of full disclosure to you and with regard to the purchase and financing of the above-referenced premises. If you still desire that our office represent your interests pursuant to the limitations of multiple representation, please signify by executing a copy of this letter and returning to our office. 

Very truly yours, 

STONE, STONE & CREEM 

Gayle Stone-Turesky 

We, I.M. Nobody and U.R. Nobody, hereby assent to the terms set forth in this letter and we understand that you will also represent Money Lending Corp. or another lending entity in matters relating to the mortgage financing of the premises referenced above. 

___________________________ ________________________ 

Mortgagor Date Mortgagor Date 

Conclusion
The days of doing business on a handshake and representing a client on the basis of a telephone conversation seem to be ending. To many, it is a burden to add more and more paper to every transaction but the reality is there - the courts of today and tomorrow will continue to make all of us strictly accountable for all of our actions - and it may prove to be most comforting to have in our file a comprehensive engagement letter signed by the plaintiff. 

William V. Hovey of Hovey, Urbelis, Fieldsteel & Bailin of Boston, Plymouth and Andover, is past president of the Massachusetts Conveyancers Association and past chairman of the Title and Title Insurance Committee of the Boston Bar Association. 
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II.
The Written Agreements Between The Various Parties

A.
Brokerage Agreements

Cases

TRISTAM’S LANDING, INC., et al. v. Linda Loring WAIT. TA \l "TRISTAM’S LANDING v. WAIT." \s "TRISTAM’S LANDING, INC., et al. v. Linda Loring WAIT." \c 1 
 367 Mass. 622

FN1.  D. P. Van der Wolk.

Supreme Judicial Court of Massachusetts, Nantucket.

Argued Feb. 5, 1975.

Decided May 2, 1975.

 Anthony E. Battelle, Boston, for plaintiffs.

 Before TAURO, C.J., and REARDON, QUIRICO, BRAUCHER and HENNESSEY, JJ.

 TAURO, Chief Justice.

 This is an action in contract seeking to recover a brokerage commission alleged to be due to the plaintiffs from the defendant.  The case was heard by a judge, sitting without a jury, on a stipulation of facts.  The judge found for the plaintiffs in the full amount of the commission.  The defendant filed exceptions to that finding and appealed.

 The facts briefly are these: The plaintiffs are real estate brokers doing business in Nantucket.  The defendant owned real estate on the island which she desired to sell.  In the past, the plaintiffs acted as brokers for the defendant when she rented the same premises.

 The plaintiffs heard that the defendant's property was for sale, and in the spring of 1972 the plaintiff Van der Wolk telephoned the defendant and asked for authority to show it.  The defendant agreed that the plaintiffs could act as brokers, although not as exclusive brokers, and told them that the price for the property was $110,000.  During this conversation there was no mention of a commission.  The defendant knew that the normal brokerage commission in Nantucket was five per cent of the sale price.

 In the early months of 1973, Van der Wolk located a prospective buyer, Louise L. Cashman (Cashman), who indicated that she was interested in purchasing the defendant's property.  Her written offer of $100,000 dated April 29, was conveyed to the defendant.  Shortly thereafter, the defendant's husband and attorney wrote to the plaintiffs that 'a counter-offer of $105,000 with an October 1st closing' should be made to Cashman.  Within a few weeks, the counter offer was orally accepted, and a purchase and sale agreement was drawn up by Van der Wolk.

 The agreement was executed by Cashman and was returned to the plaintiffs with a check for $10,500, representing a ten per cent down payment.  The agreement was then presented by the plaintiffs to the defendant, who signed it after reviewing it with her attorney.  The down payment check was thereafter turned over to the defendant.

 The purchase and sale agreement signed by the parties called for an October 1, 1973, closing date.  On September 22, the defendant signed a fifteen day extension of the closing date, which was communicated to Cashman by the plaintiffs.  Cashman did not sign the extension.  On October 1, 1973, the defendant appeared at the registry of deeds with a deed to the proeprty. Cashman did not appear for the closing and thereafter refused to go through with the purchase.  No formal action has been taken by the defendant to enforce the agreement or to recover damages for its breach, although the defendant has retained the down payment.

 Van der Wolk presented the defendant with a bill for commission in the amount of $5,250, five per cent of the agreed sales price.  The defendant, through her attorney, refused to pay, stating that '(t)here has been no sale and consequently the 5% commission has not been earned.'  The plaintiffs then brought this action to recover the commission.[FN2]

FN2.  The plaintiffs brought this action in four counts, two by the corporate plaintiff and two by the individual plaintiff.  One count by each plaintiff was for recovery on the contract and the other stated a count in quantum meruit.  At the hearing before the judge, the counts in quantum meruit were waived.

In the course of dealings between the plaintiffs and the defendant there was no mention of commission.  The only reference to commission is found in the purchase and sale agreement signed by Cashman and the defendant, which reads as follows: 'It is understood that a broker's commission of five (5) per cent on the said sale is to be paid to . . . (the broker) by the said seller.' The plaintiffs contend that, having produced a buyer who was ready, willing and able to purchase the property, and who was in fact accepted by the seller, they are entitled to their full commission.  The defendant argues that no commission was earned because the sale was not consummated.  We agree with the defendant, and reverse the finding by the judge below.

 [1][2] 1.  The general rule regarding whether a broker is entitled to a commission from one attemputing to sell real estate is that, absent special circumstances, the broker 'is entitled to a commission if he produces a customer ready, able, and willing to buy upon the terms and for the price given the broker by the owner.'  Gaynor v. Laverdure, --- Mass. ---, ---,[FNa] 291 N.E.2d 617 (1973), quoting Henderson & Beal, Inc. v. Glen, 329 Mass. 748, 751, 110 N.E.2d 373 (1953).  In the past, this rule has been construed to mean that once a customer is produced by the broker and accepted by the seller, the commission is earned, whether or not the sale is actually consummated. Fitzpatrick v. Gilson, 176 Mass. 477, 57 N.E. 1000 (1900).  Ripley v. Taft, 253 Mass. 490, 149 N.E. 311 (1925).  Spence v. Lawrence, 337 Mass. 355, 149 N.E.2d 606 (1958).  Talanian v. Phippen, 357 Mass. 765, 256 N.E.2d 445 (1970).  Furthermore, execution of a purchase and sale agreement is usually seen as conclusive evidence of the seller's acceptance of the buyer.  Roche v. Smith, 176 Mass. 595, 58 N.E. 152 (1900).  Johnson v. Holland, 211 Mass. 363, 97 N.E. 755 (1912).  Stone v. Melbourne, 326 Mass. 372, 94 N.E.2d 783 (1950).  Richards v. Gilbert, 336 Mass. 617, 146 N.E.2d 921 (1958).

FNa.  Mass.Adv.Sh. (1973) 111, 114.

 Despite these well established and often cited rules, we have held that '(t)he owner is not helpless' to protect himself from these consequences.  'He may, by appropriate language in his dealings with the broker, limit his liability for payment of a commission to the situation where not only is the broker obligated to find a customer ready, willing and able to purchase on the owner's terms and for his price, but also it is provided that no commission is to become due until the customer actually takes a conveyance and pays therefor.'  Gaynor v. Laverdure, supra, at --- - ---,[FNb] 291 N.E.2d at 622.

FNb.  Mass.Adv.Sh. (1973) at 117--118.

 [3] In the application of these rules to the instant case, we believe that the broker here is not entitled to a commission.  We cannot construe the purchase and sale agreement as an unconditional acceptance by the seller of the buyer, as the agreement itself contained conditional language.  The purchase and sale agreement provided that the commission was to be paid 'on the said sale,' and we construe this language as requiring that the said sale be consummated before the commission is earned.

 While we recognize that there is a considerable line of cases indicating that language providing for payment of a commission when the agreement is 'carried into effect' or 'when title is passed' does not create a condition precedent, but merely sets a time for payment to be made, Alvord v. Cook, 174 Mass. 120, 121, 54 N.E. 499 (1899); Rosenthal v. Schwartz, 214 Mass. 371, 372, 101 N.E. 1070 (1913); Lord v. Williams, 259 Mass. 278, 156 N.E. 421 (1927); Canton v. Thomas, 264 Mass. 457, 162 N.E. 769 (1928), we do not think the course of events and the choice of language in this case fall within the Alvord case and its progeny.  This is not a case, like Canton v. Thomas, where a separate agreement was made between the seller and the broker wherein the broker would receive a commision 'in consideration of . . . procuring a purchaser."  264 Mass. at 458, 162 N.E. at 769 (1928). Similarly, Rosenthal v. Schwartz, supra, is distinguishable on its facts, as there the seller himself defaulted, thus depriving the broker of a commission by his own acts.  Maher v. Haycock, 301 Mass. 594, 18 N.E.2d 348 (1938), cited by the defendant here and by the court in the Gaynor case, is not necessarily to the contrary, as there the words 'if . . . sold' were construed to require other than the consummation of the sale in order to avoid the prohibition against Sunday contracts, and not merely to determine whether the broker was entitled to a commission.[FN3]

FN3.  In Remington v. Pattison, 264 Mass. 249, 251, 162 N.E. 347 (1928), there was language in the purchase and sale agreement like that in the present case, and recovery was denied on the basis of a local usage.

 To the extent that there are cases (such as those collected in the Gaynor case), unique on their facts, which may appear inconsistent with this holding and seem to indicate a contrary result, we choose not to follow them.

 In light of what we have said, we construe the language 'on the said sale' as providing for a 'special agreement,' Gaynor v. Laverdure, surpa, at ---, [FNc] 291 N.E.2d 617, or as creating 'special circumstances,' Henderson & Beal, Inc. v. Glen, 329 Mass. 748, 751, 110 N.E.2d 373 (1953), wherein consummation of the sale became a condition precedent for the broker to earn his commission.  Cf. McCarthy v. Daggett, 344 Mass. 577, 579, 183 N.E.2d 502 (1962).[FN4]  Accordingly, since the sale was not consummated, the plaintiffs were not entitled to recover the amount specified in the purchase and sale agreement. [FN5]

FNc.  Mass.Adv.Sh. (1973) at 114.

FN4.  Our holding here is not inconsistent with our recent decision in the Gaynor case, as there no language was present which would take the case out of the general rule.  In that case, the purchase and sale agreement stated merely that '(a) brokerage commission of $9,000 shall be paid by the seller to Lucy K. Gaynor.'  --- Mass. at ---, 291 N.E.2d at 619 (1973).

FN5.  We note here that the count of quantum meruit was waived at trial, and the action proceeded on the written contract only.

 2.  Although what we have said to this point is determinative of the rights of the parties, we note that the relationship and obligations of real estate owners and brokers inter se has been the 'subject of frequent litigation,' Hendereson & Beal, Inc. v. Glen, supra, 329 Mass. at 751, 110 N.E.2d 373.  See Note 23 Rutgers L.Rev. 83, 85 (1968).  In two of the more recent cases where we where we were faced with this issue, we declined to follow the developing trends in this area, holding that the cases presented were inappropriate for that purpose.  See LeDonne v. Slade, 355 Mass. 490, 492, 245 N.E.2d 434 (1969); Gaynor v. Laverdure, --- Mass. ---, --- - ---,[FNd] 291 N.E.2d 617.  We believe, however, that it is both appropriate and necessary at this time to clarify the law, and we now join the growing minority of States who have adopted the rule of Ellswroth Dobbs, Inc. v. Johnson, 50 N.J. 528, 236 A.2d 843 (1967).[FN6]

FNd.  Mass.Adv.Sh. (1973) 111, 120--121.

FN6.  Both Kansas and Oregon have adopted the Ellsworth rule in its entirety.  See Winkelman v. Allen, 214 Kansas 22, 519 P.2d 1377 (1974); Brown v. Grimm, 258 Or. 55, 59--61, 481 P.2d 63 (1971).  Additionally, Vermont, Connecticut and Idaho have cited the case with approval.  See also Potter v. Ridge Realty Corp., 28 Conn.Supp. 304, 311, 259 A.2d 758 (1969); Rogers v. Hendrix, 92 Idaho 141, 438 P.2d 653 (1968); Staab v. Messier, 128 Vt. 380, 384, 264 A.2d 790 (1970).  Other States and the District of Columbia also have similar, but more limited, rules which were adopted prior to the Ellsworth case.  See generally Gaynor v. Laverdure, --- Mass. --- n. 2, 291 N.E.2d 617 (1973).

 In the Ellsworth case, the New Jersey court faced the task of clarifying the law regarding the legal relationship between sellers and brokers in real estate transactions.  In order to formulate a just and proper rule, the court examined the realities of such transactions.  The court noted that 'ordinarily when an owner of property lists it with a broker for sale, his expectation is that the money for the payment of commission will come out of the proceeds of the sale.'  Id. at 547, 236 A.2d at 852.  It quoted with approval from the opinion of Lord Justice Denning, in Dennis Reed, Ltd. v. Goody, (1950) 2 K.B. 277, 284--285, where he stated: 'When a house owner puts his house into the hands of an estate agent, the ordinary understanding is that the agent is only to receive a commission if he succeeds in effecting a sale . . ..  The common understanding of men is . . . that the agent's commission is payable out of the purchase price.  . . .  The house-owner wants to find a man who will actually buy his house and pay for it.  He does not want a man who will only make an offer or sign a contract.  He wants a purchaser 'able to purchase and able to complete as well."  Id. at 549, 236 A.2d at 853.

 The court went on to say that the principle binding 'the seller to pay commission if he signs a contract of sale with the broker's customer, regardless of the customer's financial ability, puts the burden on the wrong shoulders.  Since the broker's duty to the owner is to produce a prospective buyer who is financially able to pay the purchase price and take title, a right in the owner to assume such capacity when the broker presents his purchaser ought to be recognised.'  Id. at 548, 236 A.2d at 853.  Reason and justice dictate that it should be the broker who bears the burden of producing a purchaser who is not only ready, willing and able at the time of the negotiations, but who also consummates the sale at the time of closing.

 [4] Thus, we adopt the following rules: 'When a broker is engaged by an owner of property to find a purchaser for it, the broker earns his commission when (a) he produces a purchaser ready, willing and able to buy on the terms fixed by the owner, (b) the purchaser enters into a binding contract with the owner to do so, and (c) the purchaser completes the transaction by closing the title in accordance with the provisions of the contract.  If the contract is not consummated because of lack of financial ability of the buyer to perform or because of any other default of his . . . there is no right to commission against the seller.  On the other hand, if the failure of completion of the contract results from the wrongful act or interference of the seller, the broker's claim is valid and must be paid.'  Id. at 551, 236 A.2d at 855.

 Accordingly, we hold that a real estate broker, under a brokerage agreement hereafter made, is entitled to a commission from the seller only if the requirements stated above are met.  This rule provides necessary protection for the seller and places the burden with the broker, where it belongs.  In view of the waiver of the counts in quantum meruit, we do not now consider the extent to which the broker may be entitled to share in a forfeited deposit or other benefit received by the seller as a result of the broker's efforts.

 [5] We recognize that this rule could be easily circumvented by language to the contrary in purchase and sale agreements or in agreements between sellers and brokers.  In many States a signed writing is required for an agreement to pay a commission to a real estate broker.  See Restatement 2d: Contracts, 418, 420 (Tent. drafts Nos. 1--7, 1973).  Such a requirement may be worthy of legislative consideration, but we do not think we should establish such a requirement by judicial decision.  Informal agreements fairly made between people of equal skill and understanding serve a useful purpose.  But many sellers, unlike brokers, are involved in real estate transactions infrequently, perhaps only once in a lifetime, and are thus unfamiliar with their legal rights.  In such cases agreements by the seller to pay a commission even though the purchaser defaults are to be scrutinized carefully.  If not fairly made, such agreements may be unconscionable or against public policy.

 Exceptions sustained.

 Judgment for the defendant.
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 Broker brought action to recover commission following seller's decision to convey property to a party other than broker's client.  The Superior Court, Suffolk County, James D. McDaniel, J., granted seller's motion for summary judgment.  The Appeals Court, 18 Mass.App. 46, 462 N.E.2d 1131, reversed, and application for further appellate review was granted.  The Supreme Judicial Court, Hennessey, C.J., held that in situations where seller is responsible for failure to complete transaction, no commission is owing unless seller has signed binding agreement with broker's client.

 Judgment of Superior Court affirmed.

Philip J. Crowe, Jr., Boston, for plaintiff.

 Donald R. Frederico, Boston, for defendant.

 Before HENNESSEY, C.J., and LIACOS, ABRAMS, LYNCH and O'CONNOR, JJ.

 HENNESSEY, Chief Justice.

 In Tristram's Landing, Inc. v. Wait, 367 Mass. 622, 629, 327 N.E.2d 727 (1975), we set forth the prerequisites to a real estate broker's recovery of its commission in a case where a sale of real property was defeated by reason of the buyer's withdrawal.  In this case we are asked to apply Tristram's Landing to a situation where the sale to the broker's client falls through because of the seller's decision to convey the property to a third party.  We conclude, in the circumstances presented here, that the prerequisites to the recovery of a commission were not satisfied, and thus that the judge correctly granted the seller's motion for summary judgment.

 This action was brought by the plaintiff broker, John G. Capezzuto, to recover a brokerage fee from the defendant seller, John Hancock Mutual Life Insurance Company (John Hancock).  The uncontroverted facts as established by the depositions submitted by the parties are as follows.  On January 22, 1981, Stephen Kelly, the broker's agent, met with George Rowland, who managed John Hancock's wholly-owned properties, to inquire whether John Hancock owned any property that it wanted to sell.  Rowland told Kelly that John Hancock was interested in selling a certain improved commercial lot on Route 128 in Dedham.  Rowland further stated that John Hancock wanted to net $450,000 cash from the sale, and that any buyer had to be willing to close the transaction within sixty days.  Kelly responded that Capezzuto would list the property at $550,000, and that, after Capezzuto took his commission, John Hancock would net in excess of $450,000.

 Capezzuto then called his client Paul Hurlbert, who expressed an interest in the Dedham property.  On January 23, Hurlbert signed a written offer to purchase the property, subject to financing, for $550,000, and he gave Capezzuto a $10,000 deposit.  On the same day, Capezzuto gave the offer and the deposit to his agent Kelly, who in turn presented the offer and the deposit to Rowland at John Hancock.  When Kelly presented the offer, Rowland indicated that he could not submit it to John Hancock's review committees because of the presence of the finance contingency clause.  At this same meeting, Rowland also informed Kelly that he would be in communication with another broker, William Zielinski, and that he would give a client of Zielinski's a chance to make an offer for the property.1

On January 26, 1981, Capezzuto met with Hurlbert, who agreed to execute a new offer without the finance contingency.  Kelly then telephoned Rowland and told him that he "had an offer coming in," which "would meet all [John Hancock's] criteria."  Rowland again indicated that he would be discussing Hurlbert's offer with Zielinski.  On January 27, Kelly telephoned Rowland again to tell him that Hurlbert's offer was signed, but that Hurlbert's attorney had wanted to review it before it was submitted.  Rowland told Kelly to call him when Kelly was ready to deliver the offer, and, for the third time, Rowland informed Kelly that he was going to discuss the proposed sale of the property with Zielinski.

 On January 28, Kelly made four attempts to telephone Rowland.  Kelly was informed each time by Rowland's secretary that Rowland was unavailable.  Kelly told Rowland's secretary that he had a written offer that he wanted to deliver, and he read the terms of the offer over the telephone.  At some point on January 28, Rowland's secretary passed this information on to Rowland.  On January 29, Capezzuto and Kelly met with Rowland in Rowland's office and presented Hurlbert's written offer.  Rowland refused to accept it, on the ground that he had already accepted an oral offer from Zielinski's client, Uniroyal.  On four separate occasions between February and July, 1981, Capezzuto submitted offers on behalf of Hurlbert, all of which were rejected by John Hancock.

 On May 18, 1981, Capezzuto brought an action against John Hancock to recover the $55,000 broker's commission which he was allegedly owed.2  The defendant moved for summary judgment, and on April 29, 1983, the motion was granted.  The judge ruled that Capezzuto had not met the conditions set forth in Tristram's Landing, supra, for a broker's recovery of its commission. The Appeals Court reversed, holding that the rules set forth in Tristram's Landing did not apply to a case where the broker "produces a customer ready, willing, and able to buy on the precise terms set by the seller but the seller has a change of heart or otherwise defeats the transaction." Capezzuto v. John Hancock Mut. Life Ins. Co., 18 Mass.App. 46, 48-49, 462 N.E.2d 1131 (1984).  We granted John Hancock's application for further appellate review.

 In Tristram's Landing, Inc. v. Wait, 367 Mass. 622, 327 N.E.2d 727 (1975), we adopted the following rule governing a broker's right to a commission. "When a broker is engaged by an owner of property to find a purchaser for it, the broker earns his commission when (a) he produces a purchaser ready, willing and able to buy on the terms fixed by the owner, (b) the purchaser enters into a binding contract with the owner to do so, and (c) the purchaser completes the transaction by closing the title in accordance with the provisions of the contract." Id. at 629, 327 N.E.2d 727, quoting Ellsworth Dobbs, Inc. v. Johnson, 50 N.J. 528, 551, 236 A.2d 843 (1967).  There is no dispute, in this case, that these three prerequisites were not all met.  There was no binding contract between the seller and the broker's client.

 Tristram's Landing does, however, recognize an exception to these requirements.  In circumstances where "the failure of completion of the contract results from the wrongful act or interference of the seller, the broker's claim is valid and must be paid."  Tristram's Landing, supra 367 Mass. at 629, 327 N.E.2d 727, quoting Ellsworth Dobbs, Inc. v. Johnson, supra.  In Lewis v. Emerson, 391 Mass. 517, 462 N.E.2d 295 (1984), we applied this exception to uphold a broker's right to her commission.  In that case, the broker had produced a buyer who was ready, willing and able to buy, and who had entered into a purchase and sale agreement with the seller, but the closing was prevented by the seller's default.  Id. at 525, 462 N.E.2d 295. Capezzuto contends that this exception is also applicable here because the seller, John Hancock, thwarted the sale of the property to Hurlbert by conveying to a third party, Uniroyal.  We disagree, and hold that for the broker to take advantage of this exception, the seller must have agreed to sell the property to the broker's client.  Because John Hancock and Hurlbert never entered into a contract of sale, Capezzuto is not entitled to his commission.

 Capezzuto contends that a jury could have found that John Hancock did, in fact, orally accept Hurlbert as a buyer of the property.  Even if it could be shown that there was such an oral acceptance, it would avail the plaintiff nothing.  In order for Capezzuto to prevail, proof of a binding contract of sale between Hurlbert and John Hancock is necessary.  See Lewis v. Emerson, supra 391 Mass. at 524, 462 N.E.2d 295;  Tristram's Landing, supra 367 Mass. at 629, 327 N.E.2d 727.  We add here that the uncontroverted record before us makes it clear that John Hancock did not even manifest an informal acceptance of Hurlbert.  The deposition testimony of both Kelly and Rowland shows that, on January 23, John Hancock unambiguously rejected Hurlbert's offer because of the finance contingency.  More importantly, on three occasions during the week that followed, Capezzuto's agent was informed by John Hancock that simultaneous negotiations were being conducted with another potential buyer.  This testimony is completely inconsistent with any kind of acceptance of Hurlbert by John Hancock.

 The rule we establish today, with respect to cases where the seller is responsible for "the failure of completion of the contract," Tristram's Landing, supra, is justified by the same considerations which motivated our holding in Tristram's Landing.  "[O]rdinarily when an owner of property lists it with a broker for sale, his expectation is that the money for the payment of commission will come out of the proceeds of the sale."  Id. at 628, 327 N.E.2d 727, quoting Ellsworth Dobbs, Inc. v. Johnson, supra 50 N.J. at 547, 236 A.2d 843.  Furthermore, a seller ordinarily expects that he is free to sell to whomever he chooses, until he has signed a purchase and sale agreement.  In particular, even where a seller engages more than one broker, the seller expects to pay only a single commission, since only one broker will be successful in procuring the ultimate buyer.  To protect these expectations, we conclude that, in situations where the seller is responsible for the failure to complete the transaction, no commission is owing unless the seller has signed a binding agreement with the broker's client.

 We acknowledge that brokers also have legitimate expectations, and that "if the broker brings the parties together on mutually acceptable terms he expects a commission for his labor."  Stanchak v. Cliffside Park Lodge No. 1527 Loyal Order of Moose, Inc., 116 N.J.Super. 471, 479, 282 A.2d 775 (App.Div.1971).  Nonetheless, we conclude that the broker is in a better position than the seller to protect these expectations by including, in the brokerage contract,3 a provision that the broker is entitled to its commission when it produces a ready, willing and able buyer whom the seller, for whatever reason, refuses to accept. 4 In the absence of such a provision the burden is rightfully placed on the broker, in light of the fact that "many sellers, unlike brokers, are involved in real estate transactions infrequently, perhaps only once in a lifetime, and are thus unfamiliar with their legal rights."  Tristram's Landing, supra 367 Mass. at 630, 327 N.E.2d 727.

 We recognize that the rule we set forth today may not be applicable where the seller has engaged in bad faith dealing, or some other misconduct which prevents an agreement between the broker's client and the seller, see Tristram's Landing, supra at 629, 327 N.E.2d 727, or which suggests "a purpose on the part of the [seller] to obtain without payment a profit from the [broker's] exertions."  Bonin v. Chestnut Hill Towers Realty Corp., 392 Mass. 58, 70, 466 N.E.2d 90 (1984), quoting Kacavas v. Diamond, 303 Mass. 88, 93, 20 N.E.2d 936 (1939).  See generally Gram v. Liberty Mut. Ins. Co., 384 Mass. 659, 665-667, 429 N.E.2d 21 (1981).  In this case, John Hancock accepted an offer which was, in fact, lower than that which was made by Hurlbert.  The property was sold to Uniroyal only because of John Hancock's desire to give another broker, who had recently lost a commission when a sale of the same property had fallen through, a second opportunity to arrange a sale of the property.  See note 2 supra.  In short, on this record there could be no inference of bad faith.  The defendant's motion for summary judgment was properly allowed.  The judgment of the Superior Court is affirmed.

 So ordered.

William STEIN v. CHALET SUSSE INTERNATIONAL, INC. TA \l "STEIN v. CHALET SUSSE" \s "William STEIN v. CHALET SUSSE INTERNATIONAL, INC., et al. (and a companion case)." \c 1 
22 Mass.App.Ct. 174

Appeals Court of Massachusetts,

Middlesex.

Argued April 11, 1986.

Decided May 9, 1986.

 Two brokers sought to recover and share in a broker's commission in connection with sale of motel.  The Superior Court, Charles R. Alberti, J., dismissed, and brokers appealed.  The Appeals Court, Grant, J., held that holder of right of first refusal which ultimately purchased motel, was not in any sense designee of proposed purchaser which brokers had produced, and thus was not liable to pay commission after brokers gave up the right to look to seller for commission.

 Affirmed.

Frank J. Ciano, Cambridge, for Harold L. Kravit.

 W. Bradley Ryan, Boston, for William Stein.

 Don M. Kennedy (Mark W. Pearlstein, Boston, with him), for Chalet Susse Intern., Inc., & others.

 James Verner Moore, Boston, for Lionson, Ltd., & others.

 Before GRANT, KASS and WARNER, JJ.

 GRANT, Justice.

 These are separate but consolidated actions brought in the Superior Court by which two licensed real estate brokers, William Stein and Harold L. Kravit (plaintiffs), seek to recover and share in a broker's commission in connection  with the sale of a motel in Newton.  The defendants in the action brought by Stein are:  Lionson, Ltd. (Lionson), which was the owner and seller of the motel;  Chalet Susse International, Inc. (CSI), which held and exercised a right of first refusal with respect to the motel;  and Fred B. Roedel and William M. Weaver, Jr., who were the principals of CSI, the assignees of the right of first refusal, and (as trustees) the ultimate purchasers of the motel.  The Kravit action was brought against the same defendants, as well as against Richard F. Lion and William C. Johnson, who are the principals of Lionson.  The actions were heard and determined on cross motions for summary judgments.  The plaintiffs' motions were denied.  The defendants' motions were allowed, and the plaintiffs have appealed from the ensuing judgments of dismissal.

 The material facts are not in dispute.  The right of first refusal was created by and constituted one of the terms of a 1977 licensing agreement between CSI as licensor and Lion and Johnson as licensees.  Under the agreement the licensees were granted the right (among others) to use the name "Susse Chalet Motor Lodge" in the operation of the motel.  Paragraph 12 of the agreement provided in relevant part:  "The [l]icensee shall not sell ... the [l]icensee's premises in whole or in part without ... offering the same to the [l]icensor upon the same terms as the [l]icensee shall previously have received as a bona fide written offer from a responsible fully disclosed party...."  Lion and Johnson did not own the motel property at the time of the execution of the licensing agreement.  They subsequently acquired it in November, 1982, taking title in the name of Lionson. 1

 In early 1983, Lionson listed the property for sale with the plaintiffs, who were not then aware of the right of first refusal.  The plaintiffs produced an offer from one Gerald S. Fineberg to purchase the property for a substantial sum.  The circumstances appear to have been such that if Lionson had accepted the offer and conveyed the property to Fineberg, it would have been liable to the plaintiffs for a broker's commission of $160,000 in accordance with the rules enunciated in Tristram's Landing, Inc. v. Wait, 367 Mass. 622, 629-630, 327 N.E.2d 727 (1975), and reiterated in Capezzuto v. John Hancock Mut. Life Ins. Co., 394 Mass. 399, 402, 476 N.E.2d 188 (1985). Negotiations commenced between Fineberg and Lionson in the course of which, not later than March 16, 1983, it was disclosed to all concerned (including the plaintiffs) that the property was subject to the aforementioned right of first refusal in CSI.  Lionson demanded an additional $200,000.

 At some point in the negotiations Fineberg's counsel took the plaintiffs aside (they were not represented by counsel of their own) and persuaded them to accept an arrangement comparable to a novation 2[FN2] under which they would, in effect, discharge Lionson from any obligation it might have to pay a commission on a sale, would look solely to Fineberg for any such commission, and would accept a reduced commission of $120,000.3[FN3]  Fineberg then offered Lionson an additional $40,000 in cash and to assume sole responsibility for the payment of a commission to the plaintiffs.  Lionson agreed to Fineberg's proposal, subject to CSI's right of first refusal.

 Counsel for Fineberg utilized the 1978 version of the Greater Boston Real Estate Board standard form of purchase and sale agreement in reducing the Fineberg-Lionson agreement to writing.  There was no change of substance in ¶ 25 of the form:  "The broker(s) named herein join in this agreement and become a party hereto, in so far as any provisions of this agreement expressly apply to (them), and to any amendments or modifications of such provisions to which (they) agree(s) in writing."  Paragraph 19 was filled in to read as follows:  "A broker's fee for professional services is due from the BUYER to William Stein and Harold L. Kravit only in the event the sale herein described is completed, the [p]urchase [p]rice paid at closing in accordance with the terms hereof and the deed to BUYER is recorded."  Paragraph 20 read in material part:  "The [b]rokers named herein William Stein and Harold L. Kravit ... agree to look solely to BUYER for the commission."  The "BUYER" was defined in ¶ 1 as "Gerald S. Fineberg ... or his designee."  Paragraph 37 referred to the right of first refusal and conditioned Lionson's obligation to close on CSI's not exercising its right of first refusal within thirty days of Lionson's giving it notice of the agreement.  The agreement was signed by Fineberg, Lionson and both plaintiffs.

 The agreement was executed on May 18, 1983, which was slightly more than two months after the plaintiffs had learned of the right of first refusal.  On the same date, the plaintiffs and Fineberg entered into a separate agreement in writing which read in material part as follows:  "1. That [the plaintiffs] are the brokers in the transaction;  2. That [the plaintiffs] agree to look solely to the buyer and agree not to assert any claim against the seller for a brokerage commission in connection with the purchase and sale;  3. The brokerage commission payable to [the plaintiffs] shall be $120,000 payable in cash at the closing of the transaction in accordance with the [p]urchase and [s]ale [a]greement; 4 and 4. No portion of the commission shall be deemed earned nor be due or payable until the transaction closes and the [d]eed is recorded in accordance with the terms of the [p]urchase and [s]ale [a]greement."  Compare MacGregor v. Labute, 14 Mass.App.Ct. 203, 205, 437 N.E.2d 574 (1982).

 Lionson supplied a copy of the purchase and sale agreement to CSI, which, to the surprise of all concerned, exercised its right of first refusal by a letter of June 22, 1983, to Lion, Johnson and Lionson in which CSI advised that it "[would] purchase the motel property on the same terms and conditions as set forth in the May 18, 1983 [p]urchase and [s]ale [a]greement and [would] complete the purchase by August 1, 1983."   CSI thereupon assigned its rights to Roedel and Weaver, as trustees.  They completed the purchase of the property for the same price and other financial considerations which Lionson had agreed to accept from Fineberg.  Nobody has paid the plaintiffs a commission.

 The principal contention of the plaintiffs, expressed in various themes, is that CSI should be liable for a commission because it succeeded to Fineberg's position as the purchaser of the property and because, by its letter of June 22, 1983, CSI undertook to purchase the property "on the same terms and conditions as [those] set forth in the ... [p]urchase and [s]ale [a]greement." This contention throws us back onto the precise language of that agreement and the particular subject that was isolated for separate treatment.  All the parties thereto clearly and unambiguously identified the only events in which the plaintiffs would be entitled to a commission, namely, (1) the completion of a sale to Fineberg or his designee in accordance with the terms of the purchase and sale agreement, (2) the payment of the purchase price in accordance with the terms of the agreement, and (3) the recording of a deed to Fineberg or his designee.  Those events were echoed in the separate agreement between the plaintiffs and Fineberg which was executed at the same time as the purchase and sale agreement.  CSI was acting in its own right and behalf in exercising its antecedent right of first refusal;  it was not acting in any sense as a designee of Fineberg.  As neither event (1) nor event (3) occurred, there is no basis for fastening liability on CSI or on Roedel and Weaver as the nominees or assignees of CSI.  Creed v. Apog, 6 Mass.App.Ct. 365, 371-372, 376 N.E.2d 154 (1978), modified in another respect, 377 Mass. 522, 386 N.E.2d 1273 (1979).  Contrast Kenny v. DiCenso, 10 Mass.App.Ct. 835, 836, 404 N.E.2d 691 (1980);  Leech v. Ebers, 12 Mass.App.Ct. 1004, 1005, 429 N.E.2d 79 (1981).

 In our view, this is nothing more than a case in which the brokers deliberately, if inadvisedly, gave up their right to look to the seller for a commission and failed to secure a firm substitute for that right.  See Capezzuto v. John Hancock Mut. Life Ins. Co., 394 Mass. at 404, 476 N.E.2d 188.  That such failure may have been dictated by economic forces which the plaintiffs could not resist (see note 3, supra ) is not a matter for judicial concern in the circumstances of this case.5

 There is no merit to any of the other contentions advanced by the plaintiffs.  Those which might otherwise have commanded our attention were properly rejected by the motion judge for the reasons given by him in his careful and comprehensive memorandum of decision.

 Judgments affirmed.
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 Broker brought suit against vendor to collect real estate commission.  The Superior Court, Middlesex County, entered summary judgment in vendor's favor, and broker appealed.  The Appeals Court held that broker could not recover commission for producing ready and willing buyer after third party, who had previously been granted right of first refusal, elected to purchase property.

 Affirmed.

Thomas E. Sweeney, Pittsburgh, Pa., for plaintiff.

 M. Catherine Mawn, Woburn, for defendant.

 Before ARMSTRONG, KASS and WARNER, JJ.

 RESCRIPT.

 The plaintiff, a real estate broker, sues for a ten percent commission on the sale of the defendant's commercial building and land in Wilmington to one Lepore.  Lepore had previously bought the defendant's sanitation business and had been given a one-year "option," which was in effect a right of first refusal, to purchase the property at market value.  A month or two after the sale of the business, Lepore told App that he thought he would not be in a financial position to purchase the property, so the plaintiff put the property on the market through the plaintiff.  The plaintiff found a potential buyer, Mediplex of Massachusetts, Inc., which commenced negotiations with the defendant.  It was settled relatively early that the purchase price was to be $600,000, but the parties haggled over the timing of payments, various conditions precedent to purchase, and so forth.  The discussions contemplated an option agreement and a later purchase and sale agreement.  According to the plaintiff's affidavit in opposition to the defendant's motion for summary judgment, the defendant approved the option agreement.  In context, this meant oral approval.  It is not suggested that the defendant signed any agreement with Mediplex.

 At this point Lepore resurfaced and indicated he wished to exercise his option at the purchase price ($600,000) agreed upon between Mediplex and the defendant.  This was the first time the plaintiff had been told of Lepore's involvement.  The other parties thought it unlikely that Lepore could raise the purchase price, and the defendant, according to the plaintiff's affidavit, indicated that he would close the deal with Mediplex in that event.  Lepore succeeded, however, in raising the purchase price.  The defendant sold to Lepore and recognized no obligation to the plaintiff.

 The plaintiff's complaint was framed in three counts:  one in contract for the value of his services, one in tort for misrepresentation, and the last for unfair and deceptive conduct under G.L. c. 93A.  The judge granted the defendant's motion for summary judgment, and the plaintiff appealed.

 The plaintiff does not argue the third count in this appeal.  The misrepresentation count fails for want of a false representation.  The only allegation of such appears in the unverified complaint (par. 13), which cannot survive a properly supported motion for summary judgment.

 The point principally argued in this appeal is that the plaintiff earned his commission by finding a buyer ready, willing and able to purchase on terms acceptable to the defendant, even though the ultimate buyer was Lepore.  Here, as the judge correctly observed, the plaintiff falls short of meeting the second of the general criteria set out in Tristram's Landing, Inc. v. Wait, 367 Mass. 622, 629-630, 327 N.E.2d 727 (1975), and Capezzuto v. John Hancock Mut. Life Ins. Co., 394 Mass. 399, 402, 476 N.E.2d 188 (1985), for determining the broker's entitlement to a commission:  namely, the seller (the defendant) did not ever sign a binding purchase and sale agreement.  It is true, we recognize, that the defendant received, in effect, the value of the plaintiff's services without compensating him, but it does not appear that this was the defendant's intent--he being surprised that Lepore was prepared to purchase--and, more significantly, this fact does not take the case out of the Capezzuto rationale:  that the broker is the party in the better position to protect himself by special contract provisions designed for that purpose.  Id. at 404, 476 N.E.2d 188.

 In Stein v. Chalet Susse Intl. Inc., 22 Mass.App.Ct. 174, 492 N.E.2d 369 (1986), the plaintiffs--brokers who lost their commission due to an exercise of a right of first refusal--made essentially the same argument:  that the seller obtained the value of their services without payment.  There, as here, the brokers were not aware of the existence of the right of first refusal until after they had produced a seemingly ready, willing, and able buyer.  The brokers were held not to be entitled to a commission, not having protected themselves by contract.  For a case similar in principle to that case and this, see Redfield v. Estate of Redfield, 101 Nev. 24, 692 P.2d 1294 (1985).

 Judgment affirmed.
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FINE, Justice.

 After a bifurcated trial in the Superior Court of common law contract and tort claims before a jury, and, four years later, G.L. c. 93A claims before the judge who had presided over the jury trial, judgment entered awarding money damages to Morrison M. Bump, a business broker, against all three defendants, LRC, Inc. (LRC), Robert Robbins, its president and principal shareholder, and Microwave Research Corp. (MRC).  Bump's claims arose out of the following circumstances:  a series of communications, oral and written, between Bump and Robbins which, Bump alleges, resulted in the formation of an exclusive brokerage agreement for the sale of LRC;  the sale by Robbins of his LRC stock to MRC without any assistance from Bump but after Bump had undertaken efforts to sell LRC to another party;  and the failure of Robbins, LRC, or MRC to pay Bump a commission.  Bump based his claims on the alleged exclusive brokerage contract, quantum meruit, interference with advantageous contractual relations, and G.L. c. 93A, § 11.  In addition, he sought recovery against MRC on the theory that MRC was responsible for any liability imposed against LRC because MRC was an undisclosed principal of Robbins and LRC or because a "de facto merger" had occurred between LRC and MRC.

 We hold that directed verdicts, sought at the appropriate times by all three defendants on all the common law claims, should have been allowed.  We hold further that the judge's decision in favor of Bump against both LRC and MRC on the G.L. c. 93A claims is supported by the record.  It is necessary for us to remand the G.L. c. 93A portion of the case, however, for a determination of damages.

 A. The Jury Trial.

 Only Bump presented evidence at the jury trial.  It consisted of the following.  On July 24, 1975, Bump wrote to Robbins offering his services as a broker for the sale of LRC, a New Hampshire company which produced microelectronic products.  Bump indicated in his letter that any brokerage fees would be charged to the buyer, but he asked Robbins to agree to negotiate payment of the fees with any prospective purchaser.  Robbins responded on July 30, 1975, by sending Bump literature about the company and expressing interest in talking further.  Bump immediately acknowledged receipt of Robbins' letter. In mid-August, 1975, Bump travelled from his home in Massachusetts to meet Robbins at LRC headquarters in New Hampshire.  They discussed LRC's financial status and a proposed selling price in the range of $1,000,000 to $1,500,000.  They reached no agreement, however, as to Bump's services. Robbins indicated that he would not consider hiring Bump until after LRC's 1975 audit.

 Bump became ill during the fall of 1975, and there was no further contact between Bump and Robbins until January 13, 1976, when Bump wrote to Robbins inquiring about LRC's 1975 audit and requesting brochures about the company. On January 22, 1976, Bump responded to a blind newspaper advertisement expressing interest in the acquisition of electronics firms.  D. David Cohen, an attorney in New York and the source of the advertisement, in turn communicated with Bump.  On January 29, 1976, Bump informed Robbins about this possible lead.  Bump and Robbins met at LRC on February 10, 1976.  After discussing the history and financial outlook of LRC, Robbins, on behalf of LRC, authorized Bump to pursue his contacts with potential buyers.  They clarified Bump's fee schedule (five percent on the first million dollars of the sale price, two and one-half percent on the second, and one percent on anything above that amount) and they discussed other matters, including the need to formalize their understanding.  The next day Bump sent Robbins a letter "as confirmation of [their] discussion."  After cordialities, the letter stated: "I am enclosing a second copy of this letter.  It is my hope that you will sign this second copy and return it to me for my records--as confirmation of our discussion and understandings developed yesterday."  The letter then summarized the matters previously discussed:  Robbins' objective that LRC be acquired; the agreement that Bump would represent LRC as a business broker;  and their understanding about payment of fees.  Bump stated what his responsibilities would be:  "I will seek buyers, both direct and through other brokers and third persons with whom I work.  I will share my fees with them.  You will have advance approval of the names of all buyers I approach, and also of written descriptive materials I use, regarding LRC.  I will keep you informed of my activities through phone calls, memos, and copies of letters, where applicable."  Bump then added several provisions which he acknowledged he and Robbins had not discussed, but which he included "in the hope" that Robbins would approve.  Included among those provisions were the following:

"As you approve each name of a buyer to be approached, you will protect me in the matter of fees for a period of two years from such date.  This means that should you make a deal with such a buyer, either direct or through another broker or 'third person' during that two years, I am protected.  By 'making a deal', I mean a preliminary agreement within the time period, even if final papers don't pass until later.

"During the period we work together, you will turn all inquiries that come to you direct or through other 'third persons' over to me for handling, in cooperation with you.

"Either of us may cancel this agreement or understanding by notifying the other, with sixty days notice.  Such cancellation would not relieve either of us from responsibility that clearly goes beyond the matter of representation in seeking a merger partner for you...."

 At the end of the letter, after the word "agreed", there was a blank space for Robbins to insert his signature, and also a reply-o-gram.  Robbins never signed or returned the letter or reply-o-gram, and the letter was not later discussed.

 The only subsequent contacts between Bump and Robbins in the period from January through April of 1976 were:  1) Bump prepared a "profile" of LRC which he sent to Robbins, and Robbins approved it;  2) Bump had a telephone conversation with Robbins during which Bump told Robbins about Vernitron, the potential buyer represented by Mr. Cohen, and Robbins expressed enthusiastic interest in the possibility of a sale to Vernitron;  and 3) Bump forwarded correspondence to Robbins about his contacts during March with Vernitron and its interest in LRC.  At no time did Robbins discourage these efforts.

 Bump was in contact with Mr. Cohen and Vernitron throughout the period from January through April, 1976.  Vernitron informed Bump on March 17, 1976, that "the situation would not (emphasis original) be of current interest to Vernitron" unless LRC met certain conditions.  Continued interest was expressed in the acquisition, however, and Cohen asked Bump to arrange a visit in May to LRC.  When Bump called LRC to arrange the visit on April 22, 1976, he learned for the first time that LRC might no longer be for sale.  Bump thereupon ceased his efforts with Vernitron.

 In fact, commencing in early 1975, Robbins had been involved in negotiations about the possible merger of LRC and MRC, a Massachusetts company engaged in the business of producing microwave components.  The negotiations continued into the early months of 1976 on an almost daily basis.  On June 24, 1975, MRC's board of directors authorized the purchase of 80% of LRC stock.  Robbins owned 80% of the stock;  his wife owned the remainder.  On July 1, 1975, the LRC directors consented to a transfer of 80% of the company's stock to MRC. MRC and Robbins signed a "Preliminary Agreement" which, although dated July 2, 1975, for tax purposes,1 [FN3] was actually signed in March or April, 1976.  It provided for the transfer of 80% of LRC stock to MRC for $1.00.  About the same time, MRC assented to an employment agreement between Robbins and LRC providing for an annual salary of $35,000 for ten years, guaranteed by MRC, and other benefits.  Theodore S. Raphael, Bump's accountant, testified that, although the named consideration was only $1.00, Robbins actually received benefits from MRC worth $395,397 in exchange for his stock.  In addition, various mutual business arrangements were made by LRC and MRC in 1975 and 1976, including the leasing of LRC space by MRC in 1975.  Bump was rebuffed in his efforts to have Robbins or MRC pay him a commission on the sale of Robbins' stock to MRC.

 Directed verdict motions were made by all parties and, except for a claim based on quantum meruit,2 the motions were denied3. [FN5]  The case was presented to the jury on special questions which were answered as follows:  "1.  Did Robert Robbins enter into a brokerage agreement with Morrison M. Bump?  Answer:  Yes.  2.  Was Morrison M. Bump exclusively entitled to a commission on any sale of stock, acquisition or merger of LRC, Inc. regardless of whether or not he procured a buyer ready, willing and able to purchase?  Answer:  Yes.  3.  What amount in money, if any, is Morrison M. Bump entitled to as a commission?  Answer:  zero.  4.  Was Morrison M. Bump prevented from performing the brokerage agreement by reason of actions which constituted acts of bad faith by Robert Robbins?  Answer:  Yes.  5.  Please state the amount of money, if any, owed Morrison M. Bump by reason of the revocation in bad faith by Robert Robbins of the brokerage agreement. Answer:  $15,000.  6.  Did LRC, Inc. enter into an exclusive brokerage agreement with Morrison M. Bump?  Answer:  Yes.  7.  Was Morrison M. Bump exclusively entitled to a commission on any sale of stock, acquisition or merger of LRC Inc. regardless of whether or not he procured a buyer ready, willing and able to purchase?  Answer:  Yes.  8.  What amount in money, if any, is Morrison M. Bump entitled to as a commission?  Answer:  zero.  9.  Was Morrison M. Bump prevented from performing his brokerage agreement by reason of actions which constituted acts of bad faith by LRC, Inc.?  Answer:  Yes.  10. Please state the amount of money, if any, owed Morrison M. Bump by reason of the revocation in bad faith by LRC, Inc. of the brokerage agreement.  Answer: $15,525.  11.  Did Robert Robbins intentionally interfere with the contractual relationship, if any, between LRC, Inc. and Morrison M. Bump?  Answer:  Yes. 12.  If your answer to Question 11 is "yes", please state in money the damages, if any, sustained by Morrison M. Bump.  Answer:  zero.  13.  Did Microwave intentionally interfere with the contractual relationship, if any, between LRC, Inc. and Morrison M. Bump?  Answer:  Yes.  14.  If your answer to Question13 is 'yes', please state in money the damages, if any, sustained by Morrison M. Bump.  Answer:  $93,750.  15.  Do you find that there was a de facto merger between LRC, Inc. and Microwave Research Corp., Inc.? Answer:  Yes.”

 The judge withheld entry of judgment on the jury's findings pending trial of the G.L. c. 93A claims.  Eventually judgment entered, based on the jury verdicts, against Robbins in the amount of $15,000, against LRC in the amount of $15,525, and against MRC in the amount of $109,275.  The appeals challenge the admission of certain evidence, the jury instructions, and the sufficiency of the evidence to support the jury verdicts in Bump's favor.  Because we view the evidence, construed in a light most favorable to Bump, as insufficient to support any of the awards, we limit our discussion to the sufficiency of the evidence.

 1. The nature of the agreement.  Bump alleged that he had an exclusive brokerage agreement for the sale of LRC.  The jury in answers to special questions found an exclusive brokerage agreement, but they did not find that Bump was entitled to a commission.  Affecting both theories on which the jury awarded damages, bad faith revocation of the brokerage agreement and interference with contractual relations, however, is the exclusive or nonexclusive nature of the relationship established between Bump and Robbins.

 In the ordinary brokerage situation, the broker is entitled to a commission only if he is the efficient or predominating cause of a sale of the property.  See Kacavas v. Diamond, 303 Mass. 88, 91, 20 N.E.2d 936 (1939).  Parties are free, however, to agree to different terms, including terms making the brokerage agreement exclusive.  See Kacavas v. Diamond, 303 Mass. at 91, 20 N.E.2d 936;  Julius Tofias & Co., Inc. v. John B. Stetson Co., 19 Mass.App.Ct. 392, 395, 474 N.E.2d 1162 (1985).  The effect of an exclusive brokerage has been adjudicated in a number of Massachusetts cases, none recent.  See Des Rivieres v. Sullivan, 247 Mass. 443, 446-447, 142 N.E.2d 111 (1924);  Bartlett v. Keith, 325 Mass. 265, 267, 90 N.E.2d 308 (1950);  Lattuca v. Cusolito, 343 Mass. 747, 751-752, 180 N.E.2d 658 (1962).  In general, those cases hold that, if supported by consideration, an agreement for an exclusive brokerage is bilateral and irrevocable during its stated term;  if without consideration, it is a unilateral promise to pay a commission if the property is sold during the stated term, it may be revoked prior to a sale, and a sale by the owner would constitute revocation. Unquestionably, parties are free to agree to the type of arrangement Bump alleges he had, that is, one whereby Robbins, on behalf of LRC, obligated it to pay a commission even if, during a fixed period, Robbins sold the property himself.4 [FN6]  Such agreements at the present time are not uncommon.

FN6.

 [3][4] To create an exclusive brokerage, particularly one under which the owner must pay a commission if, within the fixed term, the owner himself sells the property, the parties must expressly and unambiguously indicate such an intent in the contract.  See Currier v. Kosinski, 24 Mass.App.Ct. 106, 107, 506 N.E.2d 895 (1987);  Bourgoin v. Fortier, 310 A.2d at 620;  Dorman Realty & Ins. Co. v. Stalvey, 264 S.C. 94, 98-99, 212 S.E.2d 591 (1975). Compare Julius Tofias & Co. v. John B. Stetson Co., 19 Mass.App.Ct. at 395, 474 N.E.2d 1162.  Assuming that the language used in Bump's February 11, 1976, letter to Robbins would, if accepted, have created an exclusive brokerage agreement requiring payment of a commission even if Robbins were to arrange a sale of LRC without the participation of Bump, [FN7] the evidence, viewed in a light most favorable to Bump, was insufficient to warrant the jury in finding that Robbins, on behalf of LRC, had accepted that arrangement.

FN7. It is not altogether clear under the early Massachusetts cases to which we have referred that the language in the letter would have had that effect.  The word "exclusive" was not used, and there was no specific mention in the letter of the consequences of a sale of LRC by Robbins.  The proposed additional provisions in the letter did state, however, that Bump's fees would be protected for two years in the event of a sale through another broker or third person and that during the two-year period, Robbins would turn over to Bump "for handling" all inquiries coming to Robbins.  If separate consideration for the creation of such an arrangement remains a requirement, there is a question whether Bump's undertaking to "seek buyers both direct and through other brokers ...," to give Robbins the right to approve buyers to be approached, and to keep Robbins informed of Bump's activities, is sufficient to make the agreement an enforceable bilateral one which is irrevocable for the stated term.

 There was no evidence that Robbins, by words or conduct, manifested his intent to be bound by the additional terms to which Bump stated he "hope[d]" Robbins would agree.  The proposal for an exclusive brokerage was merely an offer which Robbins could accept or reject.  It is undisputed that Robbins never indicated his assent in the manner called for by the offer, that is, by signing in the space designated for his signature, or by expressly responding in any other way.  Exclusivity was never even mentioned in any discussion between the parties.

 Robbins' silence and subsequent conduct, in light of the over-all relationship of the parties and the nature of an exclusive brokerage agreement, could not reasonably be viewed as sufficient to create the alleged exclusive agreement.  It is true that silence in certain circumstances may constitute acceptance of a contract.  Where there is a history of dealing between the parties, and the circumstances are such that silence of a party can reasonably be regarded as the equivalent of acceptance, a contract may be formed, regardless of the silent party's actual state of mind.  See Hobbs v. Massasoit Whip Co., 158 Mass. 194, 197, 33 N.E.2d 495 (1893).  There were no prior dealings, however, between Bump and Robbins.  Even without a history of prior dealings, silence, in conjunction with acceptance of valuable services performed by another may be the basis for a finding of an agreement to pay for the services when the beneficiary knows, or in the circumstances ought to know, that the person providing the services expects to be paid for them.  See Day v. Caton, 119 Mass. 513 (1876).  Brokerage contracts, however, by their very nature, entail a high risk of noncompensation.  See Hunneman & Co. v. LoPresti, 394 Mass. 406, 409, 476 N.E.2d 191 (1985).  It is not at all uncommon for a broker to perform services for which he is not compensated.

 There is also no basis in the facts for a finding of promissory estoppel, a theory presented to the jury.  See Loranger Construction Corp. v. E.F. Hauserman Co., 376 Mass. 757, 760-761, 384 N.E.2d 176 (1978); Cellucci v. Sun Oil Co., 2 Mass.App.Ct. 722, 727-728, 320 N.E.2d 919 (1974), S.C., 368 Mass. 811, 331 N.E.2d 813 (1975);  Restatement (Second) of Contracts § 90 (1981).  The jury were not warranted in finding that Bump performed services in reasonable reliance on the alleged promise to create an exclusive brokerage.  It would have been of profound importance to the parties to know whether they were making an agreement such as the one Bump alleges. Yet exclusivity was never mentioned except, obliquely, in the February 11, 1976, letter.  In that letter, Bump specified the form in which he expected Robbins to respond, and no such response was forthcoming.  The subsequent contacts between Bump and Robbins were very limited.  What did occur between them after the letter was consistent with the creation of the ordinary brokerage agreement which Robbins and Bump had discussed and Bump then confirmed in writing.  Bump could not reasonably have had more than a hope that the arrangement would be regarded as an exclusive brokerage.  Nor would a finding have been warranted that Bump relied on the actions of Robbins to his detriment.  There is no basis for assuming that Bump would not have taken exactly the same steps with Cohen and Vernitron in the hope of earning a substantial commission if the arrangement was one for an ordinary brokerage as he took in a belief that it would be exclusive.

 2. Revocation in bad faith.  Absent special terms in a non-exclusive brokerage agreement, a broker is not entitled to a commission unless " '(a) he produces a purchaser ready, willing and able to buy on the terms fixed by the owner, (b) the purchaser enters into a binding contract with the owner.... and (c) the purchaser completes the transaction by closing the title in accordance with the provisions of the contract....  On the other hand, if the failure of completion of the contract results from the wrongful act or interference of the seller, the broker's claim is valid and must be paid.'  (citation omitted)." Tristram's Landing, Inc. v. Wait, 367 Mass. 622, 629, 327 N.E.2d 727 (1975).  Bump concedes that he did not meet the three conditions for recovery under the first part of the test5 but asserts as a basis for his claim of bad faith revocation that as he was approaching success in his efforts with Vernitron, he had the rug pulled out from under him by Robbins' sale of his LRC stock to MRC.  Bump's position on appeal, therefore, is that he is entitled to a commission, measured by the value of the proceeds of the sale of LRC stock to MRC.

 There are two lines of authority relevant to Bump's claim of bad faith revocation.  The first is based on the notion that the Tristram's Landing requirement of a completed transaction is not applicable where a seller wrongfully defaults.  See Tristram's Landing, 367 Mass. at 629, 327 N.E.2d 727;  Lewis v. Emerson, 391 Mass. 517, 524, 462 N.E.2d 295 (1984); Capezzuto v. John Hancock Mut. Life Ins. Co., 394 Mass. 399, 404, 476 N.E.2d 188 (1985), and cases cited;  Hunneman & Co. v. LoPresti, 394 Mass. at 409, 476 N.E.2d 191.  Compare Bennett v. McCabe, 808 F.2d 178, 180-182 (1st Cir.1987).  To recover on this theory, Bump would have to have shown at the very least that he had produced a customer ready, willing, and able to purchase LRC on acceptable terms.  His efforts with Vernitron, however, yielded results far short of that accomplishment.

 In the second group of cases, recovery is based upon "a purpose on the part of the [seller] to obtain without payment a profit from the [broker's] exertions ... when the broker has performed all he has undertaken, or is plainly or evidently approaching success ...' "  Bonin v. Chestnut Hill Towers Realty Corp., 392 Mass. 58, 70, 466 N.E.2d 90 (1984) (citations omitted);  Capezzuto v. John Hancock Mut. Life Ins., Co., 394 Mass. at 404, 476 N.E.2d 188;  Fortune v. Natl. Cash Register Co., 4 Mass.App.Ct. 386, 392 n. 9, 349 N.E.2d 350 (1976), rev'd on other grounds, 373 Mass. 96, 364 N.E.2d 1251 (1977).  Bump's evidence does not bring his claim within the principles of these cases.  Even if it could be said that he was approaching success with Vernitron, there is no evidence that the defendants were  attempting in any way to take advantage of Bump's efforts with Vernitron without paying him a commission.

 In finding bad faith, the jury may have had in mind other questionable actions of the defendants.  Bump was kept in the dark about the negotiations with MRC while Robbins, at least, knew Bump was spending time and effort trying to sell LRC.  The defendants backdated documents for tax purposes.  And Robbins apparently exaggerated to Bump the financial soundness of LRC.  If one or more of those actions justified an award to compensate Bump for the time and money he expended unnecessarily in the futile enterprise, an issue we need not decide, no such theory was presented to the jury.  The right of a broker, however, to recover a commission because of a bad faith revocation of a non- exclusive brokerage agreement is limited by the two lines of authority to which we have referred.  The bad faith issue on the present record, therefore, should not have been submitted to the jury.  The limited right to recover a commission in these circumstances reflects a recognition of the risks inherent in the ordinary broker-client relationship.  If a deal is struck as a result of a broker's efforts, those efforts may pay off handsomely in relation to the time and effort expended.  On the other hand, the reality for the broker is that all the effort expended may be for naught.

 3. Intentional interference with contract by MRC.  The jury found that Robbins had tortiously interfered with Bump's contract but assessed no damages against Robbins.  The jury made the same finding against MRC and awarded Bump $93,750 in damages.  We need not decide whether the verdict against MRC would have been warranted if Bump had had an exclusive brokerage agreement.  Bump's evidence against MRC fell short of proof of the tort which "[i]n its classic form ... involves the undoing of a business arrangement bound by contract.... The elements of the tort ... are:  '(1) intentional and wilful acts (2) calculated to cause damage to the plaintiffs in their lawful business, (3) done with the unlawful purpose to cause such damage and loss, without right or justifiable cause on the part of the defendant (which constitutes malice), and (4) actual damage and loss resulting.' "  Chemawa  Country Golf, Inc. v. Wnuk, 9 Mass.App.Ct. 506, 509, 402 N.E.2d 1069 (1980), quoting from Walker v. Cronin, 107 Mass. 555 (1871);  see also Nolan, Tort Law § 71 (1979).  MRC claims error in the jury's award to Bump on several grounds:  1) that Bump failed to show MRC's knowledge of the contract;  2) that Bump, not having proved the likelihood of his producing a ready, willing, and able buyer, failed to show that he was damaged;  and 3) that the defendant's actions were justified.  On the first point, we agree that the evidence before the jury was insufficient to give rise to an inference of knowledge on the part of MRC of the arrangement worked out between Bump and Robbins.  Ibrahim El-Hefni, MRC's president, testified.  Notwithstanding his recitation of frequent meetings and a close relationship between Robbins and himself, there was no evidence that El-Hefni was aware of Bump's existence, let alone that Bump was engaged in an effort to sell LRC.  We also agree, on the second point, that Bump did not show that his efforts with Vernitron were likely to be fruitful and that he suffered damages, therefore, as a result of the interference.  The parties' negotiations had not proceeded beyond an exploratory stage.  Terms had not as yet been discussed.  The principals of Vernitron and LRC had never met.  And reservations about the acquisition had been expressed by representatives of Vernitron.  On the third point, justification, MRC is correct that some interference is permissible in the context of a nonexclusive brokerage.  See Hunneman & Co. v. LoPresti, 394 Mass. at 409, 476 N.E.2d 191.  There is no evidence that MRC acted with the purpose of causing damage to Bump.  At most it was shown that MRC, "advancing [its] own interest, ... [and] refrain[ing] from employing wrongful means ... pick[ed] the deal off for [it]self."  Doliner v. Brown, 21 Mass.App.Ct. 692, 695, 489 N.E.2d 1036 (1986).  It would be a major departure from ordinary business practices and expectations if tort liability could be based on no more than a purchase of property directly from its owner while its sale is being actively promoted by a non-exclusive broker.

 B. The 93A Trial.

 At the 93A trial the judge announced that he would consider all the evidence which had been admitted at the jury trial and that he would hear additional evidence.  Only MRC offered additional evidence.

 El-Hefni testified about his negotiations in 1975 and 1976 with Robbins for the sale of LRC stock to MRC.  El-Hefni stated that he was aware of LRC's financial predicament, which included operating losses, poor cash flow, an inability to meet payroll, and delinquency in payment of its bank loans. However, because of the particular microelectronic product in which LRC specialized, thin film, MRC had a business-related interest in working with LRC.  In 1975, an oral agreement for the sale of stock was reached, and MRC began to assist LRC with its financial problems.  At some point, El-Hefni told Robbins that MRC would take care of future financial aspects of his business. Some time in early 1976, LRC operations were moved to MRC's headquarters.  On MRC's tax return for 1975, LRC was listed as a subsidiary of MRC.

 Robert E. Gibbons, an investment counselor, testified about the financial condition of LRC during the relevant period.  He described the company as being in serious trouble, its condition deteriorating.  In his opinion, LRC was insolvent on June 30, 1975.  Cataloging a list of the company's ills, he concluded that on the basis of its earnings, in this period LRC had "no value at all."

 1. LRC's liability.  The judge adopted the jury's special verdicts and found that Bump had an exclusive brokerage agreement which LRC had revoked in bad faith.  For the same reason that those verdicts must be set aside, insufficiency of evidence, so must the judge's findings based upon the verdicts be set aside.  Nothing of significance was added at the 93A trial on the assertion of an exclusive brokerage agreement or bad faith termination.  The evidence relating to those claims would not support a finding of unfairness.  The judge made certain findings based on the new evidence produced at the 93A trial, however, which, taken all together, do support his conclusion that Robbins and LRC committed unfair and deceptive acts.  He found that the information about LRC's financial soundness given to Bump by Robbins "was either false or given with reckless disregard for the truth and induced Bump to provide further services on his behalf and on behalf of LRC." He also found that "Robbins approved the [false LRC] profile knowing Bump would, at the risk of his professional reputation, disseminate the information".  And he found that Bump was never told about Robbins' dealings with MRC.  Thus, Bump, unfairly, was "induced ... to undertake a course of conduct that he would not otherwise have followed."

 The judge was warranted in concluding in essence that Bump was the victim of misrepresentations and concealment of material facts which caused him to suffer losses, and that such conduct by Robbins, on behalf of LRC, constituted "unfair or deceptive acts" in a business context.  G.L. c. 93A §§ 2(a) and 11.6  See Homsi v. C.H. Babb Co., 10 Mass.App.Ct. 474, 479, 409 N.E.2d 219 (1980);  V.S.H. Realty, Inc. v. Texaco, Inc., 757 F.2d 411, 417 (1st Cir.1985).  Compare Slaney v. Westwood Auto, Inc., 366 Mass. 688, 703-704, 322 N.E.2d 768 (1975);  Heller v. Silverbranch Constr. Corp., 376 Mass. 621, 626-627, 382 N.E.2d 1065 (1978);  Grossman v. Waltham Chem. Co., 14 Mass.App.Ct. 932, 933, 436 N.E.2d 1243 (1982).  The truth about LRC's financial condition in 1975 and early 1976 was at serious odds with representations Robbins made to Bump.  According to Bump's testimony, Robbins told him that the business was doing well and that its debt was under control, and Robbins suggested a proposed selling price for the company of over $1,000,000.  Robbins also concealed from Bump the fact that an agreement had been reached with El- Hefni for the sale of LRC stock in 1975, well before Bump undertook his efforts to sell LRC.  Bump knew nothing about this agreement until his April 22, 1976, communication with Robbins' office.  Unquestionably, the deception and concealment were material.  Bump would not have spent time and money in a futile effort to sell a company that was worthless and, as a practical matter, not even available for sale.  See York v. Sullivan, 369 Mass. 157, 162, 338 N.E.2d 341 (1975);  Lowell Gas Co. v. Attorney General, 377 Mass. 37, 51 (1979);  Homsi v. C.H. Babb Co., Inc., 10 Mass.App.Ct. at 479, 409 N.E.2d 219;  Brandt v. Olympic Constr., Inc., 16 Mass.App.Ct. 913, 914-915, 449 N.E.2d 1231 (1983).  One wonders why Robbins would have had Bump undertake the effort to sell LRC in the circumstances.  A possible explanation is that Robbins wanted a fallback position in the event El-Hefni backed out of the agreement.  In any event, whatever puzzlement we may be left with about Robbins' motivation is not a sufficient basis for setting aside the judge's clear findings and his conclusion of unfairness.

 There is evidence of out-of-pocket expenditures for travel and long- distance telephone calls, time spent at meetings and in other related activities, and the usual charges Bump made for his time.  The evidence of a loss of money or property, although not substantial in amount, was sufficient to satisfy G.L. c. 93A, § 11.  Compare Baldassari v. Pub. Fin. Trust, 369 Mass. 33, 45, 337 N.E.2d 701 (1975);  Homsi v. C.H. Babb Co., Inc., 10 Mass.App.Ct. at 480-481, 409 N.E.2d 219.  The judge, apparently mindful of the jury's award of money damages, allowed a recovery on the 93A claim against LRC of only attorney's fees and costs.  Bump should be compensated for his time and the expenses  he incurred in his efforts to find a purchaser for LRC. The judge did not determine these damages;  he will have to do so on remand.

 The judge will also have to reconsider on remand whether the violation was "willful or knowing" and, therefore, under G.L. c. 93A, § 11, whether multiple damages should be ordered.  See Computer Sys. Eng., Inc. v. Qantel, 571 F.Supp. 1365, 1373-1377 (D.Mass.1983), aff'd, 740 F.2d 59 (1st Cir.1984);  Shaw v. Rodman Ford Truck Center, Inc., 19 Mass.App.Ct. 709, 710-712, 477 N.E.2d 413 (1985).  He declined to make a finding of knowledge and wilfulness in his decision, stating as his reason that "a seller who has retained a broker remains free to sell to whomever he chooses, provided no binding agreement has been signed by the broker's client....  Thus, a seller can negotiate with several parties at one time without violating G.L. c. 93A."  The stated rationale, however correct as a general principle, see Capezzuto v. John Hancock Mut. Life Ins. Co., 394 Mass. at 403, 476 N.E.2d 188, has no applicability to the violation for which recovery is being allowed.  The evidence warrants, if it does not compel, a finding that the deceptions which caused Bump to act to his detriment were made knowingly and willfully.  Bump raised the issue of his entitlement to multiple damages in a cross-appeal, and he is entitled, therefore, to have the matter reconsidered by the trial judge.

 After hearing, the trial judge determined that the plaintiffs' request for attorney's fees and costs in the amounts of $62,000 and $2,596.59, respectively, was reasonable, and he included those amounts in the judgment. That determination rested on his erroneous belief that the plaintiffs' claims, on the whole, were meritorious.  Given the conclusions we reach, the amounts assessed are excessive and must be vacated.  On remand, the attorney's fees and costs are to be redetermined in light of the fact that some of the findings under c. 93A are erroneous and on the basis of findings as to the value of the services rendered solely in connection with establishing the limited claim on which we authorize recovery.  No amount shall be included for the appeal. See generally Linthicum v. Archambault, 379 Mass. 381, 388-389, 398 N.E.2d 482 (1979).

 2. MRC's liability.  The judge also found that MRC was liable to Bump under G.L. c. 93A.  He based MRC's liability, first, on the jury's findings, which he adopted, of the exclusive brokerage agreement between Bump and LRC and of MRC's intentional interference with that relationship.  If Bump were to recover on that theory, he could claim the loss of commission.  What we have said on the subjects of the exclusive brokerage and the interference claim in our discussion of the related jury verdicts, however, also defeats these aspects of the c. 93A claims against MRC.  Second, having found that El- Hefni knew in early 1976 of the agreement between Bump and LRC, the judge ruled that MRC acted unfairly and deceptively towards Bump to the same extent and on the same basis as LRC.  Bump, thus, would be entitled to the same c. 93A damages from MRC as he is entitled to receive from LRC.  The judge's finding of El-Hefni's knowledge is based, however, on no more than his disbelief of El-Hefni's denial of such knowledge because of the close association between Robbins and El-Hefni.  We agree with MRC that there is no evidence to support an inference of such knowledge on the part of MRC.

 There was, however, a proper basis for imposing liability on MRC for the c. 93A violation committed by LRC.  The jury, having received instructions based upon the principles enunciated in My Bread Baking Co., v. Cumberland Farms, Inc., 353 Mass. 614, 618-619, 233 N.E.2d 748 (1968), found that there had been a "de facto merger" between LRC and MRC.  After hearing considerable additional evidence from El-Hefni at the c. 93A bench trial concerning the relationship between the two companies from July of 1975 on, the judge also found that there had been a "de facto merger."  In addition, he found that MRC was the undisclosed principal of Robbins and LRC during the period Bump was meeting with Robbins and trying to sell LRC.  Although based on separate pleadings and stated as separate findings,7 in substance, in this case at least, the "de facto merger" and undisclosed principal findings are different formulations of the same conclusion:  that MRC exercised such control over LRC, and the two companies were operated so closely at the time of the conduct giving rise to the liability, that, in the circumstances, MRC was liable on agency principles for the conduct of LRC in violation of 93A.

 Viewing the evidence most favorably to Bump, that conclusion was justified.  MRC had become bound by contract in 1975 to purchase 80% of LRC stock.  The two companies were engaged together in business activities.  Consolidated tax returns, showing LRC as a subsidiary of MRC, were filed for 1975 and 1976.  MRC at the time was deeply involved in the affairs of LRC and was providing LRC with extensive financial  assistance.  At some unknown time in 1976, LRC moved its operations to MRC's headquarters.  MRC was profitable.  LRC was insolvent.  And Bump suffered an injury at the hands of LRC for which he ought in fairness to recover.

 The case fits within the bounds of established principle.

"Although common ownership of the stock of two or more corporations together with common management, standing alone, will not give rise to liability on the part of one corporation for the acts of another corporation or its employees, additional facts may be such as to permit the conclusion that an agency or similar relationship exists between the entities.  Particularly is this true (a) when there is active and direct participation by the representatives of one corporation, apparently exercising some form of pervasive control, in the activities of another and there is some fraudulent or injurious consequence of the intercorporate relationship, or (b) when there is a confused intermingling of activity of two or more corporations engaged in a common enterprise with substantial disregard of the separate nature of the corporate entities, or serious ambiguity about the manner and capacity in which the various corporations and their respective representatives are acting.  In such circumstances, in imposing liability upon one or more of a group of 'closely identified' corporations, a court 'need not consider with nicety which of them' ought to be held liable for the act of one corporation 'for which the plaintiff deserves payment.' "  (Citation omitted).

 My Bread Baking Co. v. Cumberland Farms, Inc., at 619, 233 N.E.2d 748.  See also Gopen v. American Supply Co., Inc., 10 Mass.App.Ct. 342, 344 (1980);  Pepsi-Cola Metro. Bottling Co. v. Checkers, Inc., 754 F.2d 10, 15- 16 (1st Cir.1985).

 One factor present in My Bread is absent in this case.  MRC's existence being undisclosed, Bump was unaware of MRC when he was acting to his detriment, and he was not confused therefore, about the entity with which he was dealing. We do not read My Bread, however, as making such confusion an absolute requirement for invoking the principle.  The holding in My Bread is based on practical reality and fairness in the circumstances.  We recognize that it is to be applied only in "rare particular situations in order to prevent gross inequity."  My Bread, 353 Mass. at 620, 233 N.E.2d 748.  Each case turns, however, on its peculiar facts, and we think the judge, who indicated that he was familiar with the My Bread principles and limitations, was not clearly wrong in concluding that Bump's claim presented one of those "rare particular situations" justifying recovery from a corporate entity other than the one with which he dealt.

 C. Conclusion.

 The judgment is reversed.  The jury verdicts are set aside.  The case is remanded to the trial judge in the Superior Court to determine damages against LRC and MRC on the c. 93A claim and whether there should be multiple damages, all on the basis of the evidence already received.  The amount of the damages, multiple or otherwise, shall be added to the amount of attorney's fees and costs the judge determines to be reasonable, and judgment shall enter for Bump in that amount against LRC and MRC.  Bump may have only one recovery.

 So ordered.
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MEMORANDUM AND ORDER ON DEFENDANT DALLAMORA 

REALTY'S MOTION FOR SUMMARY JUDGMENT

 RALPH D. GANTS, Justice.

  The defendant Dallamora Realty ("Dallamora") has moved for summary judgment under  Mass.R.Civ.P. 56(c) on Count IV of the Complaint, the only count in the Complaint directed against Dallamora, alleging intentional interference with contract.  For the reasons stated below, Dallamora's motion for summary judgment is ALLOWED as to Count IV of the Complaint.

BACKGROUND

 In evaluating a summary judgment claim, I am obliged to rely only on facts not in dispute and disputed facts viewed in the light most favorable to the party opposing summary judgment, which in this case is the plaintiff, Marilyn Brustin ("Brustin").  Beal v. Board of Selectmen of Hingham, 419 Mass. 535, 539, 646 N.E.2d 131 (1995).  Consequently, the facts recited below reflect the view of the case most favorable to Ms. Brustin, and should not be understood as findings of the Court.

 In June 1992, Ms. Brustin was living in Watertown, Connecticut, managing her own wholesale jewelry business.  Until 1984, before moving to Connecticut, she had been a successful real estate broker in Milford, Massachusetts, where she had worked for A.J. Lane Realtors and then opened her own real estate office-- Brustin Realty.  Before leaving for Connecticut, she sold the property on which her real estate office was located to Dallamora and worked for Dallamora as a real estate broker, on commission.

 In July 1992, Andrew Lane, the principal of A.J. Lane Realtors and a real estate developer in the Milford area operating under the corporate name--Lodge Corporation, spoke with her and asked her to market the homes in a new subdivision he was developing in Milford.  She agreed to come back to Massachusetts and broker these homes, but only as an independent broker under her old Brustin Realty name, receiving a five percent commission on each sale. She understood that she would bear her own costs in the marketing of these homes, but insisted that she did not want the overhead of operating her own office, so Lane agreed to give her an office and use of his telephone, fax machine, and copier.  She also told Lane that she did not want to go into the Multiple Listing Service and pay $600 a year for that privilege.  Lane responded that she did not need to because he was in Multiple Listing and she could use his access to it.

 In August 1992, she travelled from Connecticut to visit the Milford subdivision.  Lane introduced her to other Lodge Corporation employees as the broker who would be exclusively marketing the Milford subdivision.  Brustin told Lane that, in considering whether to move from Connecticut, she was concerned about what would happen when the Milford subdivision was completed. Lane pulled out the plan of a new subdivision he was developing in Marlboro, and told her that she would be the exclusive broker on these homes as well.  In reliance on these representations, Brustin sold her home in Connecticut, moved to Massachusetts, and began working as an independent broker selling the exclusive real estate listings in the Milford subdivision.

  Lane was also seeking financing to develop a subdivision in Framingham.  Lane told Brustin that he was considering Dallamora as realtors for this subdivision, but decided to give her the exclusive brokerage on it, since she was doing such a good job in Milford and Marlboro was not ready to start yet.

 In July 1994, Lane asked her into his office and told her that he was giving all the Milford listings to Dallamora, and that the listings on the Marlboro and Framingham subdivisions were also going to Dallamora.  She asked him why. He told her that Ed Davis of Dallamora had convinced him that Dallamora was bigger than Brustin Realty and would do a better job.  Lane also said that Davis had offered to charge only a 4.75 percent commission on sales.  He said he needed the office he had lent her immediately, so that he could permit Dallamora to use it.  The next day, Dallamora diverted her business telephone calls to its own telephone, put its name in place of hers on the listings and the advertising, and essentially took over as the real estate broker for these listings.

 There is no dispute that the terms of Brustin's agreement with Lodge Corporation and Lane were never memorialized in writing;  nor were any of the listings she was given by him reduced to writing.  It is also undisputed that no fixed duration was given for the period in which Brustin would continue to have these real estate listings.  In her deposition, she stated that "it was assumed" that her term as the broker was indeterminate or indefinite, but she did not testify that Lane ever told her so.  Brustin admitted that she "probably" had to do a good job to continue as the broker, but insists that she did do a good job.

DISCUSSION

 To prevail on summary judgment, Dallamora must establish that there is no genuine issue of material fact on an essential element of Brustin's claim and that it is entitled to judgment on that claim as a matter of law.  See generally  Mass.R.Civ.P. 56(c);   Highlands Insurance Co. v. Aerovox, Inc., 

424 Mass. 226, 232, 676 N.E.2d 801 (1997).  Where, as here, the party opposing summary judgment has the burden of proof at trial, the moving party is entitled to summary judgment if it "demonstrates, by reference to material described in  Mass.R.Civ.P. 56(c), unmet by countervailing materials, that the party opposing the motion has no reasonable expectation of proving an essential element of that party's case."   Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716, 575 N.E.2d 734 (1991).  "To be successful, a moving party need not submit affirmative evidence to negate one or more elements of the other party's claim."   Id.  It is sufficient to demonstrate that "proof of that element is unlikely to be forthcoming at trial."   Flesner v. Technical Communications Corp., 410 Mass. 805, 809, 575 N.E.2d 1107 (1991).

  To prevail on her claim that Dallamora intentionally interfered with her contractual relationship with Lodge Corporation, Brustin must prove four elements by a preponderance of the evidence: 

  (1) she had a contract with Lodge Corporation; 

  (2) Dallamora knowingly induced Lodge Corporation to break that contract; 

  (3) Dallamora's interference, in addition to being intentional, was improper in motive or means;  and 

  (4) Brustin was harmed by Dallamora's actions. 

G.S. Enterprises, Inc. v. Falmouth Marine, Inc., 410 Mass. 262, 272, 571 N.E.2d 1363 (1991).  Dallamora contends that Brustin cannot sustain her burden of showing either that she had a contract with Lodge Corporation or, if she had a contract, that Dallamora knowingly induced Lodge Corporation to break that contract.  I will address each argument in turn.

 I. Did Brustin Have a Contract with Lodge Corporation ?

 The Massachusetts caselaw surrounding real estate brokerage agreements is hardly a model of clarity;  both parties are able to point to Massachusetts appellate decisions, most of them more than thirty years old, that support their position.  Compare, e.g.,  Bartlett v. Keith, 325 Mass. 265, 90 N.E.2d 308 (1950) (writing giving broker exclusive right to sell property for fixed period of time is unilateral offer, not enforceable contract) with  Coan v.  Holbrook, 327 Mass. 221, 97 N.E.2d 649 (1951) (writing giving broker exclusive right to sell property for fixed period of time is bilateral, enforceable contract).

 However, a careful review of that caselaw reveals certain principles and pragmatic judicial policy choices that have shaped the common law.  Generally, the law provides that a real estate broker does not earn her commission unless she has been the "efficient" or "predominating" cause of a sale of property, not merely a "contributing" cause.  Julius Tofias & Co. v. John B. Stetson Co., 19 Mass.App. 392, 395, 474 N.E.2d 1162 (1985).  Moreover, a sale has not occurred that triggers payment of the commission until three conditions are met: 

  (1) the broker produces a buyer ready, willing, and able to buy on the terms set by or agreed to by the seller; 

  (2) the seller enters into a binding contract to sell; 

  (3) the sale is consummated, unless the consummation is wrongfully thwarted by the seller. 

Currier v. Kosinski, 24 Mass.App. 106, 107, 506 N.E.2d 895 (1987).  The crux of these requirements is that the property owner must pay a brokerage commission only when the sale closes, so that the commission can come from the proceeds of the sale, and then only to the broker who was instrumental in making the sale.  These requirements are not invariable;  they can be altered by the parties.  However, to protect the inexperienced homeowner from being required to pay a commission when the sale was never executed, or from being obliged to pay a commission to a broker who was not the efficient or predominating cause of the sale, the law requires that any such deviations from the norm be expressly stated with specificity.  See  Julias Tofias & Co. v. John B. Stetson Co., 19 Mass.App. at 395, 474 N.E.2d 1162;   Currier v. Kosinski, 24 Mass.App. at 107, 506 N.E.2d 895.  An agreement between a seller and a realtor, for instance, may provide that a realtor has an exclusive right of sale for a period of time, such that only the realtor can sell the property during this time period and that she receives a commission on any such sale regardless of its "efficient" cause, but the agreement must clearly and specifically declare this intent.  See Julias Tofias & Co. v. John B. Stetson Co., 19 Mass.App. at 395-397, 474 N.E.2d 1162.

  Moreover, since an independent broker generally is paid only by commission upon the sale of the property, the law does not require the seller to pay the broker the fair value of her services on a contract claim even when the seller has breached an agreement to grant the broker an exclusive listing for a period of time and the broker has devoted time, effort, and money to the sale of the property in reliance on having an exclusive listing.  See  John T. Burns & Sons, Inc. v. Brasco, 327 Mass. 261, 263, 98 N.E.2d 262 (finding the seller not liable for the fair value of the broker's services).  In short, "[e]ither the [seller] was liable for a commission or he was not liable at all."   Id. at 263, 98 N.E.2d 262.

 In fitting these principles and policy judgments into the language of contract law, Massachusetts courts have found that a seller's granting of a real estate listing, even an exclusive listing for a period of time, is not a binding contract with consideration, but a unilateral offer that becomes a binding contract only upon performance of the crucial condition--the execution of the sale of the property to a buyer procured through the efforts of the broker. See, e.g., Des Rivieres v. Sullivan, 247 Mass. 443, 142 N.E. 111 (1924);  Bartlett v. Keith, 325 Mass. at 267, 90 N.E.2d 308.  The virtue of this construct is that, under elementary contract law, it produces the desired result--the seller has no obligation to pay any commission to the realtor unless and until she is instrumental in closing the real estate transaction.

 The problem with this construct is that it ignores the significance of an exclusive listing, where the seller expressly declares that he will not use another realtor for a period of time precisely to induce the broker to invest more time and effort in selling his property than she would invest if other brokers shared the listing.  Consequently, the Supreme Judicial Court years ago found that brokerage agreements are binding, bilateral contracts if the realtor provides the consideration of promising, explicitly or implicitly, that she will use all reasonable efforts to sell the property during the period of the exclusive agency.  See  Coan v. Holbrooke, 327 Mass. at 223 and 223 n. 1, 97 N.E.2d 649;  John T. Burns & Sons, Inc. v. Brasco, 327 Mass. at 263, 98 N.E.2d 262.

 It is not surprising, however, that the Supreme Judicial Court has abandoned this formulation in more recent years, because the relief granted to a broker against a seller who breached an exclusive brokerage arrangement by giving the listing to another broker or selling the property himself was to require the seller to pay the aggrieved broker a commission on the subsequent sale of the property.  See> Coan v. Holbrooke, 327 Mass. at 223 and 223 n. 1, 97 N.E.2d 649;   John T. Burns & Sons, Inc. v. Brasco, 327 Mass. at 263, 98 N.E.2d 262.  The granting of this remedy to protect the promise of exclusivity was contrary to the fundamental principle that a broker does not earn her commission unless she is the efficient cause of the sale.  Consequently, the law concerning exclusive brokerage agreements has evolved away from abstract legal constructs and towards two guiding principles of contract.

 First, generally, a seller may without liability to the broker revoke an exclusive agency and is obliged to pay that broker a commission only if the realtor was the "efficient cause of the sale."   Pasquale v. Shore, 343 Mass. 239, 246, 178 N.E.2d 276 (1961).  In short, the exclusivity of a brokerage agency, even for a stated period of time, is not enforceable in contract by the aggrieved broker.  The broker has a remedy in contract only if, during the agency, she procured the eventual buyer of the property and was the efficient cause of the subsequent sale.

 Second, courts will order the seller to pay a commission to a broker who was not the efficient cause of the sale only when (1) the seller has agreed to list the property exclusively with a broker for a fixed period of time;  (2) the agreement gives the broker the "exclusive right of sale" rather than simply an "exclusive listing or agency," that is, it obligates the seller to pay the broker a commission if the property is sold within the fixed period regardless of whether the broker played any role in its sale;  and (3) these terms are made expressly, unambiguously, and specifically.  See  Bump v. Robbins, 24 Mass.App. 296, 303-305 and 304 n. 6, 509 N.E.2d 12 (1987);  Samuel Nichols, 

Inc. v. Molway, 25 Mass.App. 913, 515 N.E.2d 598 (1987);   Julias Tofias & Co. v. John B. Stetson Co., 19 Mass.App. at 395, 474 N.E.2d 1162.

 Applying these principles to the case at bar, it is clear that, even viewing the evidence in the light most favorable to the plaintiff Brustin, the oral agreement between her and Lodge Corporation is not an enforceable brokerage contract.  Even if, as she claims, Mr. Lane agreed to give her the exclusive listings for all the homes in the three Lodge Corporation subdivisions until they were sold, she can point to no writing nor any oral statement that expressly, unambiguously, and specifically declared that she had the exclusive right of sale of these homes, so that she would receive a commission upon their sale regardless of her role in the sale.  Indeed, she does not even allege that the agreement provided for an exclusive right of sale.  Consequently, Brustin has no enforceable right to preserve the exclusivity of her listings.  She is entitled to her commission for the sale of those listed properties in which she was the efficient cause, but has no enforceable agreement with Lodge Corporation or Lane that would entitle her to commissions upon the sale of any listed property for which she was not the efficient cause.  Since Brustin has no enforceable right to the continued exclusivity of her listings, she cannot sustain an allegation that Dallamora interfered with a contract giving her these exclusive listings.

 II. If Brustin had an Enforceable Contract with Lodge Corporation, Did Dallamora Knowingly Induce Lodge Corporation to Breach that Contract?

  Even if Brustin had an enforceable contract with Lodge Corporation in the continued exclusivity of listings for the homes in the Milford, Marlboro, and Framingham subdivisions, she has no reasonable expectation of proving at trial that Dallamora induced Lodge Corporation to breach that contract.

 The gist of the evidence proffered by Brustin in support of her claim of inducement is that: 

  . Dallamora knew of her exclusive agreement with Lodge Corporation; 

  . Ed Davis of Dallamora coveted her listings with Lodge Corporation.  When she had the exclusive on those listings, he asked her to come to work with Dallamora because he wanted Dallamora's name on the Marlboro subdivision in order to increase its market share against its primary competitors;  and

  . Lane told her when he terminated her that Ed Davis had convinced him that Dallamora was bigger than Brustin Realty, would do a better job, and would charge a lower commission on sales.

 Brustin has presented sufficient evidence to support an inference that Dallamora knew of her exclusive arrangement with Lodge Corporation and wanted these listings.  Yet, these inferences are inadequate by themselves to permit a jury to find inducement;  there must be additional evidence that Dallamora knowingly did some act to induce Lodge Corporation to abandon Brustin in favor of Dallamora.  There is inadequate evidence of any such act to raise a material issue of fact on this essential element.

 Brustin has no personal knowledge of any such act of inducement.  All that she knows is what she contends Lane told her when he fired her, but Lane's alleged explanation to her is plainly inadmissible hearsay as to Dallamora, since Brustin seeks to admit these statements for the truth of the matter asserted.

 Lane denies any such inducement.  He testified at his deposition that he made the decision to fire her by himself based solely on her poor performance, and that no one influenced him in making this decision.  He also testified that he did not think that Ed Davis told him that Dallamora could do a better job than Brustin;  he said he assumed it could, which is why he hired Dallamora to replace her.  Nor does his deposition state with any clarity that any Dallamora employee told him that Dallamora could do a better job than Brustin.  Moreover, Lane testified that he paid Dallamora the same five percent commission he had paid Brustin;  he denied that Davis offered to take less.  Nor has the plaintiff presented any evidence that Davis admitted to any act which could fairly permit an inference of inducement.

 Brustin also alleges that, the day after she was fired, Dallamora put the listings from the Framingham subdivision into the Multiple Listing Service in Dallamora's name, took down the Brustin Realty sign at the subdivision and replaced it with a Dallamora sign, call forwarded the calls from her telephone at the Lodge Corporation office to Dallamora's telephone, and changed advertising copy she prepared by replacing her name with that of Dallamora. Since all of these events took place after Lane had terminated her, the most they can show is that Lodge Corporation knew when it fired Brustin as the exclusive broker that it would replace her with Dallamora, and that Dallamora moved in quickly when it obtained this coveted agency.  These inferences, added to all the other reasonable inferences viewed in the light most favorable to the plaintiff, fall short of sustaining her burden of establishing a material issue of fact concerning inducement.

ORDER

  For the reasons stated above, it is hereby ORDERED that summary judgment is granted on behalf of the defendant Dallamora as to Count Four of the Complaint.  Since this is the only count alleged against Dallamora and Dallamora has brought no counterclaim, a separate final judgment under  Mass.R.Civ.P. 54(b) shall enter in this case on behalf of Dallamora, with costs, there being no just reason for delay.

Standard Form Brokerage Agreement 

(Reprinted with permission of Greater Boston Real Estate Board)

The Brokerage Agreement is a scanned image in Adobe Acrobat, click this sentence to open the appropriate file.

B.
The "Offer to Purchase"

Standard Form Offer to Purchase

(Reprinted with permission of Greater Boston Real Estate Board)

The Offer to Purchase is also a scanned image in Adobe Acrobat, click this sentence to open the appropriate file.
OFFER TO PURCHASE

Date: __________________________________

To: __________________________________


Seller

The property is as follows:

Address: _________________________________________Town/City:  ________________________State: _________

Approximate lot size: ________________________Registry of Deeds: ___________________ Book: ______ Page: _____

I/we hereby offer to by that property, which has been offered to me by your broker(s), _____________________________________________________________________________________________________,

upon the following terms and conditions:

1.
Price:  I/we will pay
$ _______________________, of which





$ _______________________ is paid herewith as a binder and





$ _______________________ is to be paid as an additional deposit upon the signing of a Purchase & Sale Agreement hereunder.





$ _______________________ is to be paid at the time set for delivery of the deed.





$ _______________________ is the Total Purchase Price.

2.
Acceptance:  This offer is good until _______ AM/PM, _______________, 19____, at or before which time a copy shall be signed by you as Seller and returned to Buyer to indicate your acceptance of this Offer; otherwise this Offer shall be considered rejected, and the binder paid hereunder shall be returned to the Buyer.

3.
Purchase & Sale Agreement:  The parties will on or before _______ AM/PM, _______________, 19____, in good faith negotiate and execute a Purchase & Sale Agreement substantially in accordance with the terms here indicated and such other terms as are customary in residential/commercial real estate transactions in the county where the property is located.  When executed, that Agreement shall supercede all provisions hereunder.

4.
Closing:  A good and sufficient Deed conveying good and clear record and marketable title shall be delivered on or before _______ AM/PM, _______________, 19____, at the appropriate Registry of Deeds or such other place as the parties may agree.  Time is to be of the essence under the Purchase & Sales Agreement.

5.
Inspection:  This Offer is subject to the Buyer obtaining at my/our own expense home, lead paint, radon, and/or insect inspection by persons or entities of the Buyer’s choosing by _______ AM/PM, _______________, 19____.  Upon written notice, delivered no later than _______ AM/PM, _______________, 19____, by the Buyer to the Seller or Broker, of any inspection results unsatisfactory to me/us, the binder and other deposit paid hereunder shall be returned to the Buyer forthwith, and this Offer shall be terminated.

6.
Financing: This Offer is subject to the Buyer using due diligence to obtain a mortgage commitment of $____________________________ at the prevailing interest rates, points and other terms by _______ AM/PM, _______________.  If the Buyer is unable to obtain such commitment and wishes to terminate the Agreement, Buyer must so notify Seller or Broker in writing no later than _______ AM/PM, _______________, 19____, and all binders and deposits paid hereunder shall be returned to the Buyer forthwith, and the Agreement shall be null and void as to all parties.

7.
Lead Paint:  Buyer acknowledges receipt of the Department of Public Health Property Transfer Notification.  By accepting this Offer, Seller affirms that it is aware of no lead paint content within or on the property.  Buyer assumes responsibility for compliance with all laws regarding such content (in particular Mass. Gen. Laws, Ch. 111, Sec. 197).

8.
Additional Terms: ______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


NOTICE: THIS DOCUMENT MEMORIALIZES CERTAIN POINTS OF AGREEMENT BETWEEN THE PARTIES AND AGREE HEREBY TO NEGOTIATE IN GOOD FAITH A MORE DETAILED PURCHASE & SALE AGREEMENT IN ACCORDANCE WITH THE ABOVE PROVISIONS AND INTEND TO BE BOUND TO THE PURCHASE AND SALE OF THE PROPERTY ONLY UPON THE EXECUTION OF SUCH AGREEMENT AND NOT BY THIS DOCUMENT.







Buyer:__________________________________________________

Receipt for Deposit: Paid: $________________________________Cash ____  Check ____ Date: ________________







Broker: _________________________________________________________ 

Acceptance: Seller: ________________________________________________Date: ____________________________________

Cases
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 Purchaser brought action against vendor for enforcement of agreement to purchase building.  The Superior Court, Suffolk County, David H. Kopelman, J., entered judgment in favor of purchaser, and seller appealed.  The Appeals Court, Kass, J., held that document signed by the parties was a binding contract, notwithstanding the stated intent to sign a final document at a later date.

 Affirmed as modified.

KASS, Justice.

 Once again we consider in what circumstances a writing, which by context or by terms contemplates a more formal agreement, may nonetheless serve as a binding contract.

 We summarize the facts which present the problem.  After a course of negotiations during May, 1984, Piatt Associates and Richard A. Goren (collectively called "Opera") as buyer, and Royal Investments Incorporated ("Royal"), as seller, signed a document as of June 6, 1984, contemplating the sale by Royal to Opera of the premises at 565-567 Washington Street, Boston (the "locus").  That document bore the caption "Offer to Purchase."  Over the signature of Opera were the words "SUBMITTED BY" and over the signature of Royal there appeared the words "ACCEPTED BY."  Prior to the signed document of June 6, 1984, there had been four drafts which successively offered improved 

terms to the seller but which were not acceptable to it.

 The fifth, and accepted, draft, i.e., that of June 6, 1984, offered a price of $762,000, entirely in cash.  There were provisions which provided for: sequential deposits (aggregating $50,000);  the handling of then current leases and the making of new ones;  a closing date;  and payment of a broker's commission by the seller.  Under a caption which read, "PURCHASE AND SALE," there appeared the following sentence:  "A mutually acceptable Purchase and Sale Agreement shall be executed within four weeks of acceptance of this offer."

 Before a purchase and sale agreement was signed, Royal received an offer to buy its property that was $78,000 higher than that which Opera had made.  Royal became inattentive to calls from Opera or the broker.  Although it had expected Royal, as seller, to proffer a purchase and sale agreement, Opera had an agreement prepared (on the 1978 edition of the Greater Boston Real Estate Board form), which incorporated the terms of the June 6th document.  Opera then tendered signed copies of that agreement to Royal.  On July 11, 1984, twenty-four hours after it had signed an agreement to sell to the party that had offered the better price, Royal informed Opera that their deal was off.  "[W]e cannot sign this agreement," Royal explained, "in that we cannot guarantee the removal of the Moto-Photo tenant from the building."  Two days earlier on July 9th, Royal had, for a price, in fact secured the agreement of 

Moto-Photo to vacate its space in the locus.

 Among his detailed findings the trial judge found as follows:  The document dated June 6, 1984, and countersigned by the seller on July 7, 1987, had been the end product of active negotiations.  It constituted more than a preliminary expression of intent or draft for discussion purposes.  Rather, the parties intended to be bound as of June 7, 1984, by the provisions of the June 6th document, and execution of a purchase and sale agreement was no more than a formality intended to tidy up ministerial and nonessential terms of the bargain.  The transaction was not particularly complex and did not require intricate final documents.  Assertions by Melone, Royal's principal officer, that he would not have agreed to boilerplate provisions in the agreement tendered by Opera (relating, e.g., to state of the title, insurance, liquidated damages in the event of buyer's default) were not credible because the same provisions appeared in the agreement Royal signed to get the higher price.

 The provision in the June 6th document looking to execution of a purchase and sale agreement, the judge concluded, contemplated that the parties would exercise good faith in attempting to draft and negotiate such an agreement. Royal, the judge found, did not act in good faith.  In its refusal to execute the agreement tendered by Opera, it "was motivated entirely by the increased financial benefits which Royal would realize if it were able to convey the property to Paramount Associates at a purchase price of $840,000...."  Judgment 

entered requiring Royal to convey the locus to Opera for $762,000, the price in the June 6th document.

 We are, of course, bound by the judge's findings of facts unless they are clearly erroneous.  Mass.R.Civ.P. 52(a), 365 Mass. 816 (1974).   First Pennsylvania Mortgage Trust v. Dorchester Sav. Bank, 395 Mass. 614, 621-622, 481 N.E.2d 1132 (1985).   Connecticut Jr. Republic v. Doherty, 20 Mass.App.Ct. 107, 110, 478 N.E.2d 735 (1985).  On appeal Royal prudently does not dissipate its energy in rebutting the implicit finding of the judge that it suffered a spell of moral abandon.  Rather, relying on Rosenfield v. United States Trust Co., 290 Mass. 210, 195 N.E. 323 (1935), and its progeny,1 Royal urges that the judge was clearly in error in finding that the parties had agreed on all significant points.  The clause contemplating execution of a purchase and sale agreement, Royal contends, was a talisman of the inchoate quality of the June 6th document.

 To be sure, as the court observed in the Rosenfield case, language looking to execution of a final written agreement justifies a strong inference that significant items on the agenda of the transaction are still open and, hence, that the parties do not intend to be bound.  Id. 290 Mass. at 216, 195 N.E. 323.  See also Doten v. Chase, 237 Mass 218, 220, 129 N.E. 363 (1921);  Chapin v. Ruby, 321 Mass. 512, 515, 74 N.E.2d 12 (1947); Currier v. Kosinski, 24 Mass.App.Ct. 106, 108, 506 N.E.2d 895 (1987).  Cf. Capezzuto v. John Hancock Mut. Life Ins. Co., 394 Mass. 399, 403, 476 N.E.2d 188 (1985).  If, however, the parties have agreed upon all material terms, it may be inferred that the purpose of a final document which the parties agree to execute is to serve as a polished memorandum of an already binding contract. Ibid.  Although the parties exchanged slogans of agreement in the Rosenfield case such as, "that is all settled" and "the deal was closed," it was apparent that the negotiations were imperfect on points which were material and, indeed, weighty in the context of the transaction.  Id. 290 Mass. at 216-217, 195 N.E. 323.  Rosenfield concerned a jewelry store lease.  The parties had not reached agreement on the design and specifications of a store front;  the cost of that work and whether the landlord would bear all of it or part of it was unresolved;  the parties were dickering over whether the landlord would pay all of the heat or whether the tenant would pay for heat if gross sales (and, consequently rent) did not attain certain minima;  and the parties were still debating who would pay for water.  Id. at 217, 195 N.E. 323.  In the circumstances, the court saw the parties' preliminary written memorandum of several business points agreed upon as an agreement to reach an agreement, which imposed no obligation on them.  Id. at 217, 195 N.E. 323.

  Here, by contrast, all significant economic issues were resolved in the preliminary agreement.  The additional matters with which the form purchase and sale agreement treated were subjects such as state of the title, conformance with local law, condition of the premises, extension provision to allow seller time to remove title defects, buyer's right of election to accept a deficient title, performance to be merged in delivery of the deed, use of purchase money to clear title, maintenance of insurance at not less than eighty percent of sound insurable value, assignment of insurance, closing adjustments, holding of deposit by broker, and disclaimer of implied warranties.  These points are not without importance and may, on occasion, be the subjects of bargaining.  They are, however, subsidiary matter and norms exist for their customary resolution.  The form of agreement tendered by Opera conformed to those norms, and the seller does not suggest that at the time of the preliminary agreement 

there were differences of position on any of the subsidiary points.  Compare Blomendale v. Imbrescia, post 25 Mass.App.Ct.144, 516 N.E.2d 177 (1987).

 Royal argues that the highly material matter of delivering the premises free of the tenancy of In and Out Photo of New England, Inc. (known as Moto-Photo), was not resolved.  It may not have been resolved between Royal and Moto-Photo (the latter, after the preliminary agreement, appears to have jacked up the price of being bought out), but it was surely resolved in the preliminary agreement, which provided:  "Current leases must be terminated by the seller and premises now occupied by Moto-Photo will be delivered vacant at or prior to the closing date."

 On the basis of the judge's findings, for which there is support in the record, that the preliminary agreement covered all material points and that the parties so regarded it, the case falls into that category where execution of a more formal instrument "was hardly more than a formality."  Coan v. Holbrook, 327 Mass. 221, 224, 97 N.E.2d 649 (1951).2  The Coan case has both antecedents and progeny.  See Nigro v. Conti, 319 Mass. 480, 482-483, 66 N.E.2d 353 (1946);  Sands v. Arruda, 359 Mass. 591, 596, 270 N.E.2d 826 (1971);  Bridge Enterprises, Inc. v. Futurity Thread Co., 2 Mass.App.Ct. 243, 248, 310 N.E.2d 622 (1974);  David J. Tierney, Jr., Inc. v. Wellington Carpets, Inc., 8 Mass.App.Ct. 237, 241, 392 N.E.2d 1066 (1979);  Roddy & McNulty Ins. Agency, Inc. v. A.A. Proctor & Co., 16 Mass.App.Ct. 525, 531-532, 452 N.E.2d 308 (1983);  Cataldo v. Zuckerman, 20 Mass.App.Ct. 731, 737, 482 N.E.2d 849 (1985); Rand-Whitney Packaging Corp. v. Robertson Group, Inc., 651 F.Supp. 520, 535-537 (D.Mass.1986).  See Restatement (Second) of Contracts S 27 (1979).

  This is not to say that parties to a preliminary agreement may not provide that they do not intend to be bound until the transaction is buttoned up by a more detailed and formal agreement.  There is commercial utility to allowing persons to hug before they marry.  See > Tull v. Mister Donut Dev. Corp., 7 Mass.App.Ct. 626, 631-632, 389 N.E.2d 447 (1979).3  If 

"[p]arties to what would otherwise be a bargain and a contract ... agree that their legal relations are not to be affected [,] [i]n the absence of any invalidating cause, such a term is respected by the law like any other term...." Restatement (Second) of Contracts S 21 comment b (1979).  A proviso of that sort should speak plainly, e.g., "The purpose of this document is to memorialize certain business points.  The parties mutually acknowledge that their agreement is qualified and that they, therefore, contemplate the drafting and execution of a more detailed agreement.  They intend to be bound only by the execution of such an agreement and not by this preliminary document."

 So much of the judgment as declared relief is affirmed.  Paragraph 3 of the judgment is modified to provide that Royal Investments Incorporated, its 

agents, employees or attorneys, as owner and seller, shall in or within thirty days of the issuance of the rescript from the Appeals Court deliver to the plaintiffs or their nominee, good and marketable title by quitclaim deed to the premises at 565-567 Washington Street, Boston, in exchange for payment of $762,000 in cash, certified check, cashier's check, or any combination of the three.  The balance of the judgment is affirmed.

 So ordered.
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 Vendor brought action against purchaser to enforce real estate transaction.  The Superior Court, Suffolk County, Haskell C. Freedman, J., sitting under statutory authority, ruled parties were not bound by agreement and vendor appealed.  The Appeals Court, Kass, J., held that preliminary writing which contemplated formal and final agreement to purchase real estate was not binding on parties due to purchaser's introduction of new terms in purchase and sale agreement which parties had not discussed or agreed upon.

 Affirmed.
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Before DREBEN, KASS and FINE, JJ.

 KASS, Justice.

 As in Goren v. Royal Investments, Inc., 25 Mass.App.Ct. 137, 516 N.E.2d 173 (1987), the controversy is about whether a preliminary writing which contemplates a formal and final agreement binds parties to a real estate transaction.  Upon a motion for summary judgment, argued on the basis of affidavits and depositions, a judge ruled that the parties were not bound. Judgment entered dismissing the action, and the plaintiff Blomendale has appealed.  Most, although not all, of the dispositive, uncontested, evidence was documentary.  There was no dispute over any material fact.  See Community Natl. Bank v. Dawes, 369 Mass. 550, 553-557, 340 N.E.2d 877 (1976).  Compare Noyes v. Quincy Mut. Fire Ins. Co., 7 Mass.App.Ct. 723, 725-726, 389 N.E.2d 1046 (1979).

 Compared to the detailed offer in the Goren case, the preliminary document upon which the plaintiff Blomendale stakes his rights is crude.  The writing consists of a stationer's form captioned "OFFER TO PURCHASE."  Dated November 16, 1984, the paper says (blanks in the form are filled in handwriting):

"I offer to Sal Imbrescia for the property located at 218 to 230 Broadway in the City of Chelsea, Mass. containing about 12,000 app. sq. ft. of land with the buildings thereon, $750,000.00 to be paid as follows:  cash ...

"I hand you check for $10,000 make to S. Imbrescia & McCarthy R.E. check #  109 held by McCarthy R.E. to bind this offer, to be returned to me, if it is not accepted before November 16, 1984.  If it is accepted, I agree to sign your usual real estate agreement to carry this out and take title within on or before 90 days by 3-16-85 ..., and to make an additional deposit of $---, the deposit to be applied to the purchase price.  Signed in triplicate.  No contingenies (sic)."

 Imbrescia signed on the line marked "Accepted."  The paper was also signed by Blomendale as buyer and by R. W. McCarthy as realtor.

 Blomendale delivered to the broker a $10,000 check payable to Sal Imbrescia and McCarthy R.E.  The check bore a notation "TBC Upon entering P & S."  On deposition, Blomendale testified that "TBC" stood for "to be cashed."

 Phrases such as "your usual real estate agreement" suggest that the parties anticipated only a routine formality, such as may be satisfied by an unaltered standard form.  See the Coan v. Holbrook, 327 Mass. 221, 97 N.E.2d 649 (1951), line of cases discussed in Goren v. Royal Invs., Inc., supra 25 Mass.App.Ct. at 141-142, 516 N.E.2d at 176.  There is no evidence, however, that Imbrescia had any "usual" form of purchase and sale agreement.  Indeed, the evidence is to the contrary, i.e., that Imbrescia relied upon Blomendale to see to the drawing of a purchase and sale agreement and that Imbrescia became impatient when, almost a month after the parties signed the offer form, a purchase and sale agreement had not yet been submitted by Blomendale.

  When a purchase and sale agreement (on the Greater Boston Real Estate Board form) was submitted, it contained, in a typewritten addendum, a provision requiring the seller to warrant that information set forth on a rent roll was "true, complete and accurate in all respects, and that all indicated rentals conform with the rent control laws and all rules and regulations of the City of Chelsea in all respects."  The draft agreement further called upon the seller to warrant that all leases were in full force and effect and to assign all interests in security deposits.

 Other provisions in the addendum required:  all new leases to be entered into before closing were to be submitted to the buyer for the buyer's approval;  the buyer, before closing, was to have "reasonable access to inspect the premises;"  the seller was to deliver a warranty bill of sale of all personal property located on or used in connection with the premises and was to warrant that each apartment had a refrigerator and a stove;  and the seller was to warrant that there were no contracts, oral or written, involving "the premises which [would] be binding upon the Buyer or affect the premises in any manner other than the leases and rental arrangement hereinbefore referred to."

 None of those provisions could be regarded as astonishing or grasping on the part of the proposed buyer.  They were not, however, ministerial matters, and they could be thought to be inconsistent with the "no contingencies" provision in the preliminary document.

 We need not decide if the sketchy preliminary document would have had binding status if Blomendale had tendered an unrestricted deposit with it and if Imbrescia had tendered to Blomendale a purchase and sale agreement on an unmodified standard real estate board form.  The preliminary document appears to have nailed down the most basic points:  place, price, deposit, financing terms (i.e., none), and an outside closing date.  Such a document is not without potential force.  Certainly any person, intending not to be bound who employs such a form, which says much as to agreement but leaves  many points uncovered, must be ready to expect that the other party will think the document binding and actionable.

 In the instant case, the restriction on delivery of the deposit and, above all, the various warranties asked of the seller by the buyer reflect imperfect negotiations at the time of the original agreement.  The buyer introduced new elements which had not been discussed, let alone agreed upon.  It follows that the parties did not intend to be bound by the preliminary document.  The case, therefore, falls into the Rosenfield v. United States Trust Co., 290 Mass. 210, 195 N.E. 323 (1935), line of cases discussed in Goren v. Royal Investments, Inc., 25 Mass.App.Ct. 137, 516 N.E.2d 173 decided this day.

 Judgment affirmed.
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ABRAMS, J.
We granted the interveners' application for further appellate review following the Appeals Court's opinion in McCarthy v. Tobin, 44 Mass.App.Ct. 274, 279, 690 N.E.2d 460 (1998), concluding  that the plaintiff was entitled to specific performance of a real estate purchase. The plaintiff, John J. McCarthy, Jr., claims that the defendant, Ann G. Tobin, agreed to sell certain real estate to him. He asserts that they created a binding agreement when they signed a standard Offer to Purchase (OTP) form. The DiMinicos intervened because they later agreed to purchase the property in question from Tobin. McCarthy and Tobin each moved for summary judgment and the DiMinicos for partial summary judgment. The motion judge allowed Tobin's and the DiMinicos' motions, declaring that Tobin had no obligation to sell to McCarthy and therefore McCarthy had no right to the specific performance of the real estate agreement. The Appeals Court vacated the judgment in favor of Tobin and the DiMinicos and remanded for entry of judgment in favor of McCarthy. The Appeals Court reasoned that the OTP was a firm offer that became a contract binding on the parties when it was accepted. Id. at 278-279, 690 N.E.2d 460.

The facts, which are undisputed, are as follows. On August 9, 1995, McCarthy executed an offer to purchase real estate on a pre-printed form generated by the Greater Boston Real Estate Board. The OTP contained, among other provisions, a description of the property, the price to be paid, deposit requirements, limited title requirements, and the time and place for closing. The OTP also included several provisions that are the basis of this dispute. The OTP required that the parties "shall, on or before 5 P.M. August 16, 1995, execute the applicable Standard Form Purchase and Sale Agreement recommended by the Greater Boston Real Estate Board ... which, when executed, shall be the agreement between the parties hereto." In the section containing additional terms and conditions, a typewritten insertion states, "Subject to a Purchase and Sale Agreement satisfactory to Buyer and Seller." The OTP provided, "Time is of the essence hereof." Finally, an unnumbered paragraph immediately above the signature line states: "NOTICE: This is a legal document that creates binding obligations. If not understood, consult an attorney." Tobin signed the OTP on August 11, 1995.
On August 16, 1995, sometime after 5 P.M., Tobin's lawyer sent a first draft of the purchase and sale agreement by facsimile transmission to McCarthy's lawyer. On August 21, McCarthy's lawyer sent a letter by facsimile transmission containing his comments and proposing several changes to Tobin's lawyer.  The changes laid out the requirements for good title; imposed on Tobin the risk of casualty to the premises before sale; solicited indemnification, for title insurance purposes, regarding mechanics' liens, parties in possession, and hazardous materials; and sought an acknowledgment that the premises' systems were operational. The next day, the two lawyers discussed the proposed revisions. They did not discuss an extension of the deadline for signing the purchase and sale agreement, and Tobin's lawyer did not object to the fact that the deadline had already passed. On August 23, Tobin's lawyer sent a second draft of the agreement to McCarthy's lawyer. On August 25, a Friday, McCarthy's lawyer informed Tobin's lawyer that the agreement was acceptable, McCarthy would sign it, and it would be delivered the following Monday. [FN2] On Saturday, August 26, McCarthy signed the purchase and sale agreement. On the same day, Tobin accepted the DiMinicos' offer to purchase the property.

FN2. McCarthy and Tobin disagree about the content of this conversation. McCarthy claims that Tobin's lawyer agreed to the Monday delivery date. Tobin's lawyer says that the agreement was to be signed on Friday. Because this is not a dispute of material fact, it is irrelevant to our inquiry.



On August 28, McCarthy delivered the executed agreement and a deposit to Tobin's broker. The next day, Tobin's lawyer told McCarthy's lawyer that the agreement was late and that Tobin had already accepted the DiMinicos' offer. In September, 1995, Tobin and the DiMinicos executed a purchase and sale agreement. Before the deal closed, McCarthy filed this action for specific performance and damages.

1. Firm offer. The primary issue is whether the OTP executed by McCarthy and Tobin was a binding contract. Tobin and the DiMinicos argue that it was not because of the provision requiring the execution of a purchase and sale agreement. McCarthy urges that he and Tobin intended to be bound by the OTP and that execution of the purchase and sale agreement was merely a formality.
McCarthy argues that the OTP adequately described the property to be sold and the price to be paid. The remaining terms covered by the purchase and sale agreement were subsidiary matters which did not preclude the formation of a binding contract. Lafayette Place Assocs. v. Boston Redevelopment Auth., 427 Mass. 509, 516, 694 N.E.2d 820 (1998); Blomendale v. Imbrescia, 25 Mass.App.Ct. 144, 147, 516 N.E.2d 177 (1987). We agree.
The controlling fact is the intention of the parties. See Schwanbeck v. Federal-Mogul Corp., 412 Mass. 703, 706, 592 N.E.2d 1289 (1992), quoting Kuzmeskus v. Pickup Motor Co., 330 Mass. 490, 493, 115 N.E.2d 461 (1953) ("It is a settled principle of contract law that '[a] promise made with an understood intention that it is not to be legally binding, but only expressive of a present intention, is not a contract' "); Levenson v. L.M.I. Realty Corp., 31 Mass.App.Ct. 127, 130, 575 N.E.2d 370 (1991). 
Tobin argues that language contemplating the execution of a final written agreement gives rise to a strong inference that she and McCarthy have not agreed to all material aspects of a transaction and thus that they do not intend to be bound. See Rosenfield v. United States Trust Co., 290 Mass. 210, 216, 195 N.E. 323 (1935); Goren v. Royal Invs., Inc., 25 Mass.App.Ct. 137, 140, 516 N.E.2d 173 (1987). "If, however, the parties have agreed upon all material terms, it may be inferred that the purpose of a final document which the parties agree to execute is to serve as a polished memorandum of an already binding contract." Id., supra. See Coan v. Holbrook, 327 Mass. 221, 224, 97 N.E.2d 649 (1951) ("Mutual manifestations of assent that are in themselves sufficient to make a contract will not be prevented from so operating by the mere fact that the parties also manifest an intention to prepare and adopt a written memorial thereof ...").
 Although the provisions of the purchase and sale agreement can be the subject of negotiation, "norms exist for their customary resolution." Goren, supra at 141, 516 N.E.2d 173. "If parties specify formulae and procedures that, although contingent on future events, provide mechanisms to narrow present uncertainties to rights and obligations, their agreement is binding." Lafayette Place Assocs., supra at 518, 694 N.E.2d 820.
The interveners argue that McCarthy departed from the customary resolution of any open issues, and therefore manifested his intent not to be bound, by requesting several additions to the purchase and sale agreement. We agree with the Appeals Court, however, that McCarthy's revisions were "ministerial and nonessential terms of the bargain." McCarthy, supra at 276, 690 N.E.2d 460, quoting Goren, supra at 139, 516 N.E.2d 173. Contrast Blomendale, supra at 146-147, 516 N.E.2d 177 (restrictions on delivery of deposit and warranties sought to be included in purchase and sale agreement reflected imperfect negotiations).
The inference that the OTP was binding is bolstered by the notice printed on the form. McCarthy and Tobin were alerted to *88 the fact that the OTP "create[d] binding obligations." The question is what those obligations were. The DiMinicos argue that the OTP merely obligated the parties to negotiate the purchase and sale agreement in good faith. We disagree. The OTP employs familiar contractual language. It states that McCarthy "hereby offer[s] to buy" the property, and Tobin's signature indicates that "[t]his Offer is hereby accepted." The OTP also details the amount to be paid and when, describes the property bought, and specifies for how long the offer was open. This was a firm offer, the acceptance of which bound Tobin to sell and McCarthy to buy the subject property. We conclude that the OTP reflects the parties' intention to be bound. [FN3]
FN3. If parties do not intend to be bound by a preliminary agreement until the execution of a more formal document, they should employ language such as that suggested by the Appeals Court. McCarthy v. Tobin, 44 Mass.App.Ct. 274, 279 n. 10, 690 N.E.2d 460 (1998), quoting Goren v. Royal Invs., Inc., 25 Mass.App.Ct. 137, 142-143, 516 N.E.2d 173 (1987). The form may be redrafted if it does not reflect the intention of the parties.


Waiver. Even though the purchase and sale agreement was not necessary to bind the parties, its execution was required by the OTP. The agreement is unambiguous in this regard and thus must be enforced. [FN4] Schwanbeck, supra at 706, 592 N.E.2d 1289. Courts hold parties to deadlines they have imposed on themselves when they agree that time is of the essence. Vickery v. Walton, 26 Mass.App.Ct. 1030, 1031, 533 N.E.2d 1381 (1989). The DiMinicos argue that McCarthy violated his obligations by failing to execute the purchase and sale agreement by the August 16 deadline.

FN4. The typewritten addition subjecting the OTP to a purchase and sale agreement satisfactory to both parties may be contradictory, but it is not ambiguous. Whether we construe the preprinted language or the addition as controlling, there was a waiver.


The August 16 date is a condition subsequent. Without an executed purchase and sale agreement by that date, the OTP provides that the parties' obligations to each other are extinguished. 3A A. Corbin, Contracts § 739, at 442 (1960) ("A fact is a condition subsequent to the legal relation that it extinguishes"). Conditions, however, may be waived. Church of God in Christ, Inc. v. Congregation Kehillath Jacob, 370 Mass. 828, 834, 353 N.E.2d 669 (1976); 3A A. Corbin, supra at § 757.
We are persuaded that Tobin waived the August 16 deadline. [FN5] Tobin's lawyer, acting as her agent, voluntarily undertook the task of drafting the purchase and sale agreement. He did not *produce the first draft until it was impossible for McCarthy to sign it before the deadline. He also did not object to the passage of the deadline in the telephone calls and facsimile transmissions that followed. Instead, he continued to deal with McCarthy's lawyer in an effort to craft a mutually satisfactory agreement. In the only express communication concerning the execution of the agreement, Tobin's lawyer implied that a date later than August 16 was satisfactory. [FN6] Words and conduct attributable to Tobin signified her waiver of the August 16 deadline. See Church of God in Christ, Inc., supra at 832, 353 N.E.2d 669 (oral extension, acceptance of payments, and continued dealings between parties signified waiver). Once there was a waiver, time was no longer of the essence. McCarthy's subsequent tender of the signed agreement and a deposit was timely and within reason. See id. at 835, 353 N.E.2d 669. We conclude that there is no issue of material fact and that McCarthy was entitled to a judgment as a matter of law. See Mass. R. Civ. P. 56(c), 365 Mass. 824 (1974).

FN5. The issue of waiver is ordinarily one for the fact finder. If the facts are undisputed, however, waiver is a question of law. See, e.g., Linda Coal & Supply Co. v. Tasa Coal Co., 416 Pa. 97, 101, 204 A.2d 451 (1964).

FN6. Whether Tobin's lawyer agreed to a date of August 25 or August 

28 is irrelevant in light of the consequences of the waiver.


3. Specific performance. On remand, the issue of the appropriate remedy will arise. A judge generally has considerable discretion with respect to granting specific performance, but it is usually granted in disputes involving the conveyance of land. Raynor v. Russell, 353 Mass. 366, 367, 231 N.E.2d 563 (1967), and cases cited. "It is well-settled law in this Commonwealth that real property is unique and that money damages will often be inadequate to redress a deprivation of an interest in land." Greenfield Country Estates Tenants Ass'n, Inc. v. Deep, 423 Mass. 81, 88, 666 N.E.2d 988 (1996). It is therefore proper to allow McCarthy specific relief.
McCarthy's right to specific performance is unaltered by Tobin's execution of a purchase and sale agreement with the DiMinicos. McCarthy filed this action prior to the execution of that agreement. The DiMinicos had actual notice of McCarthy's claim to the property and assumed the risk of a result favorable to McCarthy. [FN7] Cf. Greenfield, supra at 89, 666 N.E.2d 988 (specific performance was proper remedy to enforce option to purchase real property; right not extinguished by sale to third party with notice).

FN7. The DiMinicos closed on the property. They hold legal title, subject to the equitable obligation to convey the property to McCarthy on payment of the purchase price set by Tobin and McCarthy. See Greenfield Country Estates Tenants Ass'n, Inc. v. Deep, 423 Mass. 81, 89, 666 N.E.2d 988 (1996).

The judgment is vacated. The case is remanded to the Superior Court for the entry of a judgment in favor of McCarthy's claim for specific performance.
So ordered.
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MEMORANDUM OF DECISION AND ORDER ON DEFENDANT LOVIS AVENUE TRUST'S MOTION FOR
SUMMARY JUDGMENT
 PETER M. LAURIAT, Justice.
 The defendants, Lovis Avenue Trust ("the Trust") and Andrew J. Campbell and Grace E. Campbell, Trustees ("the Trustees"), have moved for summary judgment in this action on the ground that the plaintiff, DiBiase Builders, Inc. ("DiBiase"), cannot succeed as a matter of law on its claims of breach of contract and violation of G .L.c. 93A arising from a failed purchase of real property in Wakefield, Massachusetts. For the reasons set forth below, the defendant's motion for summary judgment is allowed.
BACKGROUND
 The following undisputed facts underlie the defendant's motion for summary judgment. Since December 15, 1997, the Trust has owned the property at issue, 18B Forest Street and 17AA Bonair Avenue, in Wakefield, Massachusetts. In September 2002, the property was marketed for sale by Catherine Mackey, owner of Home Towne Realty, Inc.
 On September 26, 2002, Campbell, listed as Trustee of the Trust, signed an Offer to Purchase ("Offer") presented by DiBiase, which offered a purchase price of $825,000. The Offer stated that the agreement was subject to: 
1. Buyer obtaining all approvals for six building lots; 
2. Buyer receiving a financing commitment within sixty days after final approvals; 
3. Buyer completing the approval process for the definitive subdivision plan; 
4. Execution of a mutually satisfactory Purchase and Sale agreement; 
5. Payment of $1,000 to bind the offer and a further $19,000 down payment upon execution of the Purchase and Sale agreement. 
  The Offer stated that it would remain open until 5:00 p.m. on September 26, 2002.
 On May 14, 2003, after seven months of negotiations, counsel for DiBiase forwarded to the Trustees' attorney a final version of the Purchase and Sale Agreement signed by DiBiase. In an addendum to the agreement, DiBiase crossed out the following language. 
If any of the Boards in the Town of Wakefield deny this application, Buyer has no right to appeal. A denial by any Board shall render this Agreement null and void and all deposits held hereunder shall be returned with no further recourse to or by any party. 
  The parties agree that obtaining the various Board approvals could take three months to two years to complete. The Trustees did not sign the Purchase and Sale Agreement submitted by DiBiase's attorney.
DISCUSSION
 Summary judgment shall be granted where there are no genuine issues as to any material fact and where the moving party is entitled to judgment as a matter of law Mass.R.Civ.P. 56(c); Cassesso v. Commissioner of Correction,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1983153025&ReferencePosition=422" 
 390 Mass. 419, 422 (1983). The moving party bears the burden of affirmatively demonstrating the absence of a triable issue. Pederson v. Time, Inc.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1989012976&ReferencePosition=16" 
 404 Mass. 14, 16-17 (1989). The moving party may satisfy this burden either by submitting affirmative evidence that negates an essential element of the opposing party's case or by demonstrating that the opposing party has no reasonable expectation of proving an essential element of his case at trial. Flesner v. Technical Communications Corp.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1991138317&ReferencePosition=809" 
 410 Mass. 805, 809 (1991); Kourouvacilis v. General Motors Corp.,
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 410 Mass. 706, 710 (1991).
I.
 The issue in the present case is whether DiBiase and the Trust were bound by the Offer they both had signed, or whether they were not bound until they executed the contemplated Purchase and Sale Agreement. Both parties cite McCarthy v. Tobin,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&SerialNum=1999067446" 
 429 Mass. 84 (1999), as a leading case for determining whether the terms the Offer recited the essential elements of a contract for the sale of property. The Trust offers McCarthy in support of its contention that the Offer, which does not recite a description of the property or the time and place of closing, is lacking significant material terms. The Trust therefore contends that at the time of the Offer, the parties were not in agreement on all material aspects of the transaction and the negotiation of a purchase and sale agreement was necessary to bind the parties.
 DiBiase also relies on McCarthy in support of its contention that the Offer does not need to contain all the essential terms of a contract and that "the controlling force is the intention of the parties." Id. at 87. However, case law suggests that a court may determine, based on the writings of the parties, whether the offer contained the essential elements of a binding contract. See McCarthy v. Tobin,
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 429 Mass. 84 (1999); Lafayette Place Assocs. v. Boston Redevelopment Auth.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&SerialNum=1998110779" 
 427 Mass. 509 (1998); Blomendale v. Imbrescia,
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 25 Mass.App.Ct. 144 (1987); Goren v. Royal Investments,
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 25 Mass.App. 137 (1987).
 In McCarthy, the Supreme Judicial Court held that the disputed offer to purchase contained material terms suggesting that the parties intended to be bound. The material terms included: (1) a description of the property; (2) the price to be paid; (3) the deposit requirements; (4) limited title requirements; and (5) the time and place for closing. McCarthy, supra at 85. The offer also included the language that the offer was a legal document that "create[d] binding obligations." Id. The changes suggested in the purchase and sales agreement pertained to: (1) the requirements for good title; (2) the risk of casualty to the premises before sale; and (3) acknowledgment that the premises' systems were operational. Id. The Court deemed these revisions "ministerial and nonessential terms of the bargain" and held that the offer to purchase was binding as a contract for the sale of land. Id. at 87.
 If the parties have agreed upon all material terms, it may be inferred that the purpose of a final document which the parties agree to execute is to serve as a polished memorandum of an already binding contract. Goren v. Royal Invs., Inc.,
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 25 Mass.App.Ct. 137, 140 (1987). However, in some instances, the failure to use definite terms is fatal, especially where parties have not formalized negotiations or have left open essential terms. Lafayette Place Assocs. v. Boston Redevelopment Auth.,
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 427 Mass. 509, 517 (1998). The Trust contends that the Offer at issue is not a binding contract since it does not address the description of the property or the time and place of performance, and therefore the transaction "amounts to an open ended arrangement."
In Goren v. Royal Investments,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=523&FindType=Y&SerialNum=1987153843" 
 25 Mass.App. 137 (1987), the Appeals Court found that an offer to purchase was binding on the parties and the execution of a purchase and sale agreement was a mere formality pertaining to "subsidiary" matters. The signed offer to purchase was the fifth draft and included a description of the property and a closing date. Id.

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1987153843" 
 at 138. The Court noted that all economic issues were resolved in the offer and that the issues addressed in the purchase and sale agreement, such as title, insurance, and delivery of deed, could be resolved by existing customary norms. Id.

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1987153843" 
 at 141.
 In contrast to the offers that were the subject of the McCarthy and  Goren cases, the Offer upon which DiBiase relies omits basic information, specifically, a description and location of the property and a closing date. The omission of a closing date, in effect, leaves acceptance by DiBiase open for an indefinite period of time. Although the McCarthy decision narrowly prescribes the essential elements of a contract for the sale of real estate, the importance of including both a description of the property and timing of performance in such a contract was not ignored.
 Parties will not always be precluded from binding themselves when uncertainties exist in their agreement. If parties specify formulae and procedures, although contingent on future events, to serve as mechanism to narrow the uncertainties, the parties may be bound. Lafayette Place Assocs., supra at 518. Here, the Offer provided that DiBiase was to obtain the various Board approvals regarding the property. However, that provision must fail as such a mechanism because, as illustrated by the unsigned purchase and sale agreement, the parties did not agree to the duration allowed for obtaining the Board approvals. The absence of a closing date in the Offer renders the agreement too indefinite to be a binding contact, and the contemplated purchase and sale agreement cannot be considered a mere formality. The court concludes that there were insufficient terms to establish a binding contract, and the Trust is entitled to summary judgment on this basis.
II.
 DiBiase signed the Offer conditioned on the parties signing a "mutually satisfactory" purchase and sale agreement. "Language looking to execution of a final written agreement justifies a strong inference that significant items on the agenda of the transaction are still open, and hence, that the parties do not intend to be bound." Goren v. Royal Invs., Inc.,
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 25 Mass.App.Ct. 137, 140 (1987).
 In Blomendale v. Imbrescia,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=523&FindType=Y&SerialNum=1987153840" 
 25 Mass.App.Ct. 144 (1987), the Appeals Court determined that an offer to purchase with terms limited to description of the property, price, deposit amount, contemplation of a purchase and sale agreement, and closing date was not binding on the parties. The Court characterized the preliminary document as "crude" and determined that an addendum to the purchase and sale agreement restricting delivery of the deposit and requesting the seller to warranty all leases did not constitute ministerial matters. Id.

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1987153840" 
 at 145-47. The additions to the purchase and sale agreement suggested "imperfect negotiations" and therefore, the parties were not in agreement at the time they signed the offer to purchase. Id.
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 at 147.
 The requirements in the Offer in the present case pertaining to obtaining approvals from the Board, were not mere ministerial matters. The unlimited opportunity to appeal Board decisions sought by DiBiase from the Trust reflects imperfect negotiations at the time of the original agreement. DiBiase's elimination of the clause limiting his opportunity to appeal the Boards' decisions would leave the termination of the transaction contingent solely on DiBiase seeking the various approvals and appealing the Boards' decisions, which could take between three months to two years to complete. Therefore, DiBiase would have complete control over the close of the transaction and the Trust would have no avenue of relief against DiBiase so long as final approval was outstanding.
 Unlike the matters of title, risk of casualty, and condition of the premise which were considered "ministerial" in McCarthy, the matter of appealing Board decisions cannot be resolved by norms of "customary resolution." McCarthy, supra at 87. Further, the term at issue pertains to the duration of acceptance and performance itself, not simply to a time schedule regarding the exchange of formalities. In a contract to sell property, such a change in a purchase and sale agreement is deemed a material element of the contract. DiBiase introduced a new element which had not been discussed or agreed upon by the parties when they signed the Offer. Even if the Offer provided a description of the property and a closing date, the fact that DiBiase did not add the language pertaining to Board appeals until the drafting of the purchase and sale agreement indicates that he did not intend for the Offer to contain the final terms of the transaction. Therefore, the parties did not intend to be bound by their preliminary agreement and the Trust is entitled to summary judgment on this basis as well.
ORDER
 For the foregoing reasons, the Defendants Lovis Avenue Trust's Motion for Summary Judgment is ALLOWED.
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   SMITH, J.
 The plaintiff, Jeffrey Germagian, appeals from a judgment entered in the Superior Court granting the defendants' motions for summary judgment and dismissing the complaint.
 Facts. The undisputed record before the motion judge, viewed in the light most favorable to the plaintiff, establishes the following material facts.
In 1997, the defendant James Berrini owned a parcel of commercial real estate in Milford (property).  Berrini listed the property for sale with a broker, the defendant David Consigli.  In September of 1997, the plaintiff contacted Consigli and expressed an interest in purchasing the property.  The plaintiff was an experienced real estate broker, having owned a real estate company since the mid-1970's.
 On September 23, 1997, the plaintiff prepared and sent to Berrini a standard, preprinted offer to purchase form wherein he offered to purchase the property for $219,000 (offer).  The offer called for a purchase and sale agreement to be executed by October 21, 1997, and indicated a closing date of "December 31, 1997 ... or 30 days from the expiration of the appeal period."  The appeal period referred to the period following necessary zoning approvals, as the offer was "[s]ubject to the following variances:  Area, frontage, width and access to property from RT 85."  It was also "[s]ubject to 50% of the purchase price in financing."  The offer further provided that "[t]ime is of the essence hereof."
 When Berrini returned the offer to the plaintiff two or three weeks after he received it, it contained his signature, and the words "on or before" had been added to the closing date.  Berrini had initialed the addition;  the plaintiff did not initial the change.  The plaintiff knew that Berrini wanted to close the deal as soon as possible because Berrini was ill and "wanted to get rid of [the property]."
 Although Berrini had signed and returned the offer to the plaintiff, the plaintiff did not begin the process of applying for a mortgage, variances, and a curb cut permit, because those "processes [would] cost thousands of dollars" and he was waiting for a signed purchase and sale agreement before he proceeded.
 In mid-October, the plaintiff's attorney began discussions with Berrini's attorney and Consigli regarding a purchase and sale agreement.  After it was clear that a purchase and sale agreement would not be executed by October 21, 1997 (the date specified in the offer), the parties negotiated beyond that date in an attempt to finalize such an agreement.  Despite the plaintiff's request, Berrini refused to extend the closing date to three months beyond December 31, 1997.
 By early November, 1997, Berrini and the plaintiff still had not signed a purchase and sale agreement.  Berrini believed the deal was "all over." Accordingly, he put the property back on the market.  On November 10, 1997, the defendants John F. Silva and James M. Silva, as trustees of Whitewood Realty Trust, submitted an offer to buy the property for $180,000, with no contingencies.  Berrini accepted the offer, and the sale of the property occurred on December 29, 1997, two days before the deadline contained in the plaintiff's offer.
 On December 29, 1997, the plaintiff filed a complaint in Superior Court seeking specific performance of his offer and monetary damages against Berrini for breach of contract and violations of G.L. c. 93A, § §  2 and 11.  The plaintiff subsequently filed an amended complaint adding as defendants the Silvas, as trustees of Whitewood Realty Trust, and Consigli.
 The parties filed cross motions for summary judgment.  The judge below ruled that the offer constituted a valid, enforceable contract once Berrini had accepted it.  He also ruled that the parties had agreed that time was of the essence and that the deadline was waived as to the date for execution of a purchase and sale agreement but not waived as to the closing date.  The judge further ruled that Berrini did not violate the offer because as of the proposed date of the closing (December 31, 1997), the plaintiff was not able to perform because he had not sought financing or commenced the process of obtaining the variances and curb cut permit required by the offer.
 The judge therefore concluded that Berrini was entitled to summary judgment on the counts seeking specific performance and breach of contract. [FN2]  As a result of the judge's decision on the breach of contract count, he ruled that Berrini and Consigli did not violate G.L. c. 93A.
 FN2. Although not so stated in the judge's memorandum, since the plaintiff did not prevail on his claim for specific performance against Berrini, it follows that his claim for specific performance against the Silvas also failed.
  On appeal, the plaintiff claims that the judge erred in ruling that Berrini did not violate the offer because the plaintiff was not ready, willing, and able to meet the December 31, 1997, closing date.  According to the plaintiff, the true closing date was "thirty days after the expiration of the appeal period," and therefore, the plaintiff was not required to be ready, willing, and able to close by the December 31 deadline.
 Analysis. Summary judgment is appropriate "if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law."  Mass.R.Civ.P. 56(c), 365 Mass. 824 (1974). [FN3]  In our review of a motion for summary judgment, we are "confined to an examination of the materials before the court at the time the rulings were made."  Cullen Enterprises, Inc. v. 
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Massachusetts Property Ins. Underwriting Assn.,
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 399 Mass. 886, 889 n. 9, 507 N.E.2d 717 (1987), quoting from Voutour v. Vitale,
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 761 F.2d 812, 817 (1st Cir.1985), cert. denied sub nom. Saugus v. Voutour,
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 474 U.S. 1100, 106 S.Ct. 879, 88 L.Ed.2d 916 (1986).  "An order granting or denying summary judgment will be upheld if the trial judge ruled on undisputed material facts and his ruling was correct as a matter of law."  Commonwealth v. One 1987 Mercury Cougar Auto.,
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 413 Mass. 534, 536, 600 N.E.2d 571 (1992).  See Unisys Fin. Corp. v. Allan R. Hackel Org., Inc.,
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 42 Mass.App.Ct. 275, 280, 676 N.E.2d 486 (1997).
 FN3. Rule 56(c) was amended in 2002, subsequent to the trial court's decision in this case.  According to the reporter's notes, "The amendment is merely of the housekeeping variety and no change in practice is intended."  Reporter's Notes to Mass.R.Civ.P. 56(c), Mass. Gen. Laws. Ann., Rules of Civil Procedure, at 888-889 (Lexis Nexis 2003).
  We have examined the materials before the judge, including the depositions of the plaintiff, Berrini, and Consigli.  We agree with the result reached by the judge but on a different ground.  See Greeley v. Zoning Bd. of Appeals of Framingham,
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 350 Mass. 549, 551, 215 N.E.2d 791 (1966), quoting from Weidman v. Weidman, 274 Mass. 118, 125, 174 N.E. 206 (1931) ("A correct decision will be sustained even though the ground stated for it may be unsound");  Augat, Inc. v. Liberty Mut. Ins. Co.,
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 410 Mass. 117, 120, 571 N.E.2d 357 (1991) ("We may consider any ground supporting the judgment"). Rather, we conclude that the offer was not a valid, enforceable contract and that the parties intended that the purchase and sale agreement would fill that role.
 In McCarthy v. Tobin,
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 429 Mass. 84, 87, 706 N.E.2d 629 (1999), the Supreme Judicial Court considered the question whether an offer to purchase agreement can constitute a valid enforceable contract.  The court ruled that the intent of the parties controls, and if the parties agreed upon all of the essential terms of the transaction in an offer to purchase agreement, it reflected the parties' intention to be bound by that agreement. Ibid.
 The language in the offer to purchase agreement at issue is similar to the language in the offer to purchase in McCarthy v. Tobin.  However, there are important differences between that case and the case at bar.  Here, the plaintiff's conduct after he received the signed offer back from Berrini demonstrates his intent with regard to the offer.  Prior to the closing date, the plaintiff made no attempt to commence the processes leading to the financing of the purchase or obtaining the variances and curb cut permit described in the offer.  In his deposition, the plaintiff stated that those processes cost "thousands of dollars," and that before he spent the money, he was expecting, and waiting for, a signed purchase and sale agreement.  Thus, the plaintiff's conduct demonstrates that he did not intend that the offer be a binding contract--only the signed purchase and sale agreement would fill that role.  Furthermore, Berrini's addition of the words "on or before" to the closing date contained in the offer, the clause stating that time was of the essence, and the plaintiff's subsequent request to extend the closing date by three months demonstrate that the parties did not, in fact, agree in the offer upon an essential term--the closing date.
 Thus, it is clear from the record that the parties intended the offer to be merely a preliminary step and the purchase and sale agreement to serve as the binding contract.  Therefore, the offer was not a valid, enforceable contract, and Berrini was free to sell the property to others.  The judge properly granted summary judgment for the defendants.
 Judgment affirmed.
C.
The Purchase And Sale Agreement (Contract of Purchase)

The General Structure And Operation Of Purchase And Sale Agreements

Standard Form Purchase And Sale Agreement

(Reprinted with permission of Greater Boston Real Estate Board)

The Purchase And Sale Agreement is also a scanned image in Adobe Acrobat, click this sentence to open the appropriate file.
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Supreme Judicial Court of Massachusetts, Middlesex.

Jan. 10, 1928.

 Appeal from Superior Court, Middlesex County; Franklin T. Hammond, Judge.

 Suit by Edward W. Porter against Margaret A. Harrington and others. Decree for plaintiff, and defendants appeal. Affirmed.

 J. E. Crowley, of Boston, for appellants.

 L. G. Brooks, of Boston, for appellee.

 RUGG, C. J.

 This is a suit in equity whereby the plaintiff seeks to compel the defendants specifically to perform an agreement to convey land to him. The judge by whom the case was heard made findings of fact and entered a final decree in favor of the plaintiff. The case comes before us on appeal by the defendants with a full report of all the evidence. The findings of fact are amply supported by the evidence, and must be accepted as true. Briefly stated, those facts are that in 1919, by a written contract, the plaintiff agreed to buy and the defendants to sell two lots of land for a specified sum, of which $60 was the initial payment, the balance being payable at the rate of $10 each month. In February, 1922, the defendants, for the sums already paid, conveyed one of these lots to the plaintiff, the contract remaining in force as to the other lot. On January 1, 1923, the balance charged against the plaintiff upon the books of the defendants was $578.54. The plaintiff made no payments in 1923. In 1924 he paid $60 in installments, besides the taxes for that year. In 1925 he paid $60 in installments. On March 25, 1926, he paid $40 in one sum. This was the last payment made by him. On November 9, 1926, the plaintiff offered to pay $30 upon the contract, but was informed by one of the defendants that they had, on August 1 previous, 'exercised the option and decided to close the account.' The plaintiff has been ready and before filing this bill offered to pay the entire amount due upon his contract, but the defendants have declined to accept in upon the ground that on August 1, 1926, they exercised their option under the contract to cancel the same for default of the plaintiff in failing to keep up the payments, and claim the right to hold the money paid in by the plaintiff as liquidated damages. The contract contained these clauses:

'It is further mutually agreed and understood by and between the parties hereto as follows: * * * Second. That prompt performance and time are the nature and essence of this contract and each of its conditions, and therefore if default of payment is made of any of said installments of said principal sum or interest, and such default shall continue for a period of thirty-one days after it becomes due, or if the party of the second part [the present plaintiff] shall fail to promptly perform any other of the agreements or conditions herein contained, * * * at the option of the party of the first part [the present defendants], all right, title, interest and claim of the party of the second part in and to said described premises shall thereupon cease and this agreement shall become null and void and of no effect, without any notice to the said party of the second part, notice, tender and demand being hereby waived by the party of the second part, and the party of the first part shall thereupon and thereby be released from all obligations hereunder, and all moneys paid thereon previous to said default shall be and become the absolute property of the party of the first part as fixed, ascertained, and liquidated damages for failure to perform this contract, and shall be absolutely irrevocable and beyond demand by the party of the second part either at law or in equity. * * * Fifth. It is understood and agreed that * * * no waiver of a breach of any term or condition shall be a waiver of any other or subsequent breach of the same or of any other term or condition.'

 Further findings of the judge are that it appears that, while during the period between the date of the contract and the time when the plaintiff paid for and took title to one of the lots (February, 1922) the installment payments were made with considerable regard for punctuality, since February, 1922, and for about four years, the plaintiff has made payments (which the defendants have during all this period accepted without, so far as appears, making any objection or giving any warning against future delays) at times far behind the dates when according to the contract such payments were due. When the last payment of $40 was made on March 25, 1926, no notice was then given by the defendants of an intention on their part to hold the plaintiff in the future to a more strict compliance with the contract. Until the plaintiff offered in November, 1926, to make another payment upon this contract he was not told by the defendants or notified in any way that they had in August, 1926, undertaken to exercise their option to cancel the contract. The defendants have, by a course of dealings lasting over several years, constantly accepted delayed payments from the plaintiff without objection.

 Parties have a right to make a stated time for performance the essence of a contract. Such an agreement, when not waived either by words or conduct, is binding and will be given effect by courts of equity as well as of law. Garcin v. Pennsylvania Furnace Co., 186 Mass. 405, 71 N. E. 793; Preferred Underwriters, Inc., v. New York, New Haven & Hartford Railroad, 243 Mass. 457, 137 N. E. 590; Hazen v. Warwick, 256 Mass. 302, 307, 152 N. E. 342; Steadman v. Drinkle, 1916, 1 A. C. 275; Brickles v. Snell, 1916, 2 A. C. 599. The contract in the case at bar was of that nature.

 No principle of law or equity prevents the waiver by parties of such terms of a contract, however explicit may be its phraseology. Waiver may be manifested by acts as well as by words. The defendants, by a course of conduct covering nearly if not quite three years, accepted from the plaintiff payments long overdue. As a consequence, they have taken from him more than one fourth of the entire amount due under the contract. In addition, he has paid some of the taxes on the land, which accrued to the benefit of the defendants. All this the defendants claim as a forfeiture or, to use the words of the contract, as 'liquidated damages.' There is no finding that the failure of the plaintiff promptly to make payments was intentional or willful or in any way offensive, or that it has caused any loss to the defendants for which full compensation cannot be made by payment of interest. There are no facts in the case at bar on which the principle of Finkovitch v. Cline, 236 Mass. 196, 128 N. E. 12, can be applied, to the effect that the conduct of the party seeking relief in equity must not have been contumacious, willful, or contrary to good conscience. When a party without objection has accepted overdue payments not made in accordance with the strict terms of the contract, an order of business has been established inconsistent with rigid insistence upon a clause of the contract which in effect is a forfeiture or the enforcement of a penalty. The finding of the trial judge in substance was that the conduct of the defendants was such as to lull the plaintiff into a justifiable assumption that, notwithstanding the terms of the contract, he would be given indulgence in making his payments, and that the conduct of the defendants amounted to a waiver of their right to elect to close out all rights of the plaintiff without notice and without giving him a reasonable opportunity to save his payments already made by paying the balance due on his contract, and that the conduct of the defendants was harsh, oppressive and vindictive. It is usually a question of fact whether there has been a waiver of stipulations of a contract. Although that finding is not made in categorical terms in the case at bar, it is the necessary effect of all the findings of the trial judge. Such a finding cannot be pronounced without sufficient support in the evidence. Such a finding is not affected by the words of the contract concerning waiver by the plaintiff of the right to such notice. It is difficult to frame a contract so as to foreclose the operation in equity of the doctrine of waiver in order to prevent an injustice. The terms of the present contract did not go far enough to prevent jurisdiction in equity to relieve against a result which does violence to the sense of fairness and good conscience of a court of equity. It would be unconscionable to permit the defendants, in view of their conduct, without notice or warning to insist upon strict performance of the contract and to forfeit all rights of the plaintiff. Kaplan v. Flynn, 255 Mass. 127, 131, 150 N. E. 872, 45 A. L. R. 6; Kilmer v. British Columbia Orchard Lands, Ltd. 1913 A. C. 319; Gray v. Pelton, 67 Or. 239, 246, 135 P. 755; Johnson v. Berns, 111 Or. 165, 172, 209 P. 94, 224 P. 624, 225 P. 727; Grigg v. Landis, 21 N. J. Eq. 494; Baerenklan v. Peerless Realty Co., 80 N. J. Eq. 26, 34, 83 A. 375; Monson v. Bragdon, 159 Ill. 61, 66, 42 N. E. 383; Plummer v. Worthington, 321 Ill. 450, 457, 152 N. E. 133; Stevinson v. Joy, 164 Cal. 279, 285, 128 P. 751.

 The case at bar is quite distinguishable from cases like Colonial Development Corp. v. Bragdon, 219 Mass. 170, 106 N. E. 633, and Boss v. Greater Boston Mortgage Corp., 251 Mass. 455, 146 N. E. 686.

 In the opinion of a majority of the court the entry must be

 Decree affirmed with costs.

PYBUS v. GRASSO. TA \l "PYBUS v. GRASSO." \s "PYBUS v. GRASSO." \c 1 
317 Mass. 716

Supreme Judicial Court of Massachusetts, Essex.

Feb. 9, 1945.

  Suit by Raymond F. Pybus against Salvatore Grasso for specific performance of contract to sell realty or for damages.  From a decree in favor of plaintiff for damages, defendant appeals.

  Decree reversed, and decree ordered entered dismissing the bill.

Appeal from Superior Court, Essex County; Cabot, Judge.

  Before FIELD, C. J., and QUA, RONAN, and SPALDING, JJ.

  W. F. Sullivan, Jr., of Boston, for plaintiff.

  E. F. Cregg, of Methuen, for defendant.

  QUA, Justice.

   On July 28, 1943, the parties entered into a contract under seal by which the defendant agreed to sell and the plaintiff to buy 'the land with buildings thereon situated at 15 Ashford St., Methuen, Mass.'  This must be construed as including all the land under the building or buildings and at least as much more as was necessary to their beneficial enjoyment and within the power of the defendant to convey.  Scanlan v. Geddes, 112 Mass. 15, 17; Schon v. Odd Fellows Building Ass'n, 255 Mass. 465, 468, 152 N.E. 55; Labelle v. Lafleche, 289 Mass. 140, 144, 193 N.E. 573.  The contract provided that the price of $6,600 should be paid in consideration 'of conveyance of said property by good and sufficient deed,' the property to be 'free and clear of all encumbrances.'  The contract was carried out on August 18 by the payment of the price and the delivery by the defendant to the plaintiff of a quitclaim deed of 'lot numbered 37' on a certain plan.  A survey in the following November indicated that a part of the building at 15 Ashford Street was on the adjoining lot 39, owned by one Maloney and not by the defendant.

  The plaintiff in his bill alleged that the defendant fraudulently concealed the defect in his title to '15 Ashford Street' in order to deceive the plaintiff, and prayed for specific performance of the agreement or in the alternative for damages.  Both of these prayers imply affirmance of the transaction, so that there is no question of rescission.  Cases of rescission for mutual mistake, like Spurr v. Benedict, 99 Mass. 463, have no application here.  See Jeselsohn v. Park Trust Co., 241 Mass. 388, 135 N.E. 315.  The judge entered a decree in favor of the plaintiff for damages.

   We are of opinion that the plaintiff has no remedy based upon any breach of contract by the defendant.  'The acceptance of a deed of conveyance of land from one who has previously contracted to sell it, discharges the contractual duties of the seller to the party so accepting except such as are embodied in the deed * * * [with a further exception not applicable to this case for reasons hereinafter explained].'  Am.Law Inst. Restatement: Contracts, § 413.  This rule is generally held to apply even though the contract was in writing and contained express provisions as to the title to be conveyed.  Williston on Contracts (Rev. ed.) § 926, at pages 2603, 2604, §§ 723, 1566; Am.Law Inst. Restatements:  Restitution, § 24, comment e.  See a multitude of cases collected in 84 A.L.R. 1008, and in 26 C.J.S., Deeds, § 91, p. 340.  And the rule has been applied in a number of cases where the defect in the conveyance consists of a failure to convey all the land contracted for as well as in cases where the defect is in the title to the land actually conveyed.  Horner v. Lowe, 159 Ind. 406, 64 N.E. 218; Marshall v. Haney, 9 Gill, 251, 259; Id., 4 Md. 498, 507, 59 Am.Dec. 92; Griswold v. Eastman, 51 Minn. 189, 53 N.W. 542; Yawkey v. Lowndes, 150 S.C. 493, 519, 148 S.E. 554; Miller v. Kemp., 157 Va. 178, 196, 160 S.E. 203, 84 A.L.R. 980; See Williams v. Hathaway, 19 Pick. 387; Clifton v. Jackson Iron Co., 74 Mich. 183, 41 N.W. 891, 16 Am.St.Rep. 621; Barger v. Healy, 276 Mo. 145, 207 S.W. 499; Atlantic-Brigantine Hotel & Pier Co. v. Island Development Co., 104 N.J.Eq. 262, 145 A. 330.

  We do not regard the case of Sessa v. Arthur, 183 Mass. 230, 66 N.E. 804, as finally establishing the law of this Commonwealth in opposition to the general current of authority elsewhere.  In that case the court treated the issue as merely one of waiver and as an issue of fact, as generally speaking it would be at common law in the case of acceptance of personal property sold. The only case cited, Taylor v. Cole, 111 Mass. 363, related to a sale of personal property.  The prevailing rule as to the binding effect of the acceptance of a deed as an integration of all that has gone before was not mentioned.  Although that rule had been involved at least collaterally in the prolonged discussion contained in the earlier case of Earle v. De Witt, 6 Allen 520, that case was not cited.  The Sessa case itself has been cited only once in any case where a deed of land had been accepted.  Schrank v. County Savings Bank, 298 Mass. 30, 9 N.E.2d 559.  The Schrank case is not in conflict with the general rule as above stated, since in that case there was no question of title and the contractual duty involved was a duty of the buyer and not of the seller.  In Williams v. Hathaway, 19 Pick. 387, 388, the court said, '* * * by the rules of law, when a deed is executed in pursuance of a contract for the sale of land, all prior proposals and stipulations are merged, and the deed is deemed to express the final and entire contract between the parties.'  We think this was more than merely a statement of the parol evidence rule.  This passage was quoted in New York, New Haven & Hartford Railroad v. Plimpton, 238 Mass. 337, at page 340, 130 N.E. 498, at page 499, decided since the Sessa case, and was there treated as applicable where there was a written contract.  The Sessa case was not cited.  See also Attorney General v. Whitney, 137 Mass. 450, at page 457.

   To the general rule as stated above there is an exception to the effect that promises in the original agreement which are additional or collateral to the main promise to convey the land and are not inconsistent with the deed as given are not necessarily merged in the deed, but may survive it and be enforced after the deed is given.  The exception is defined in Am.Law Inst. Restatement:  Contracts, §§ 413, 240(1).  Illustrative cases of this kind are Carr v. Dooley, 119 Mass. 294; McCormick v. Cheevers, 124 Mass. 262; Graffam v. Pierce, 143 Mass. 386, 9 N.E. 819, and H. D. Foss & Co., Inc. v. Whidden, 254 Mass. 146, 151, 149 N.E. 679.  See Durkin v. Cobleigh, 156 Mass. 108, 30 N.E. 474, 17 L.R.A. 270, 32 Am.St.Rep. 436.  Many such cases are collected in 84 A.L.R. 1017.  An analogous case is Shute v. Taylor, 5 Met. 61, where the court held upon agreed facts that both parties understood that the delivery of the deed should not operate as full satisfaction of the contract if the land conveyed should turn out to be of a smaller area than the contract required.  The case at bar is not within the exception, since to hold the defendant for the missing land would be inconsistent with the deed, which described only lot 37.  Moreover, the deed was accepted by the plaintiff at a time when both parties believed that it covered all the land included in the contract, and when therefore it must have been accepted in full satisfaction of the promise to convey.

   But the judge did not award damages to the plaintiff on any theory of contractual liability.  He says, 'I find and rule that by agreeing to sell the land and buildings No. 15 Ashford Street the defendant represented to the plaintiff that he had title to the whole of the land on which the house rested.'  Apparently the decree was based upon the theory that the defendant was liable for fraud or deceit in some form.  There was no intentional false representation that the defendant had title to the whole of the land, since the judge found that both at the time of the making of the contract and at the time of the delivery of the deed the defendant believed that the house rested entirely on *720 lot 37, which in fact he did own.  We interpret the judge's statement as a finding of fact that the very contract to sell was in itself a representation that the seller had title, and as a ruling that such a conclusion was permissible in law.  Roney's Case, 316 Mass. 732, 56 N.E.2d 859.

   By agreeing to sell one does not necessarily represent himself to be the present owner.  See Am.Law Inst. Restatement:  Restitution, § 28, comment b.  Nor do we see how an inference of fact of such representation can be drawn from the mere agreement.  Agreements to sell by persons who are not owners but who reasonably expect to acquire or to control the title in time to perform the contract are common and legitimate business transactions.  Going a step further, we are not convinced that any false representation of past or existing fact such as is necessary to maintain a claim for deceit can be spelled out of the purely promissory words of the contract.  If any representations of fact whatever can be found in the defendant's promise they would seem at most to be (1) an implied representation that he then had no intention not to keep his promise (Am.Law Inst. Restatement:  Torts, § 530, comments b and c; McCusker v. Geiger, 195 Mass. 46, 54, 80 N.E. 648; Commonwealth v. Althause, 207 Mass. 32, 47-49, 93 N.E. 202, 31 L.R.A.,N.S., 999; Comstock v. Livington, 210 Mass. 581, 583, 584, 97 N.E. 106; Ciarlo v. Ciarlo, 244 Mass. 453, 455, 456, 139 N.E. 344; Feldman v. Witmark, 254 Mass. 480, 150 N.E. 329; Levey v. Higginson, 266 Mass. 381, 385, 165 N.E. 492; but see Dawe v. Morris, 149 Mass. 188, 21 N.E. 313, 4 L.R.A. 158, 14 Am.St.Rep. 404; Donovan v. Clifford, 225 Mass. 435, 114 N.E. 681) and (2) an implied representation that he knew of nothing 'which * * * [would] make the fulfillment of his * * * promise impossible or improbable.'  Am.Law Inst. Restatement:  Torts, § 525, comment e.  If an implied representation of either of these kinds can be deemed to have been made, the only possible conclusion from the record is that such representation was true.  The plaintiff relies upon a class of cases illustrated by Chatham Furnace Co. v. Moffatt, 147 Mass. 403, 18 N.E. 168, 9 Am.St.Rep. 727, where it has been held that a party may be liable for stating that he actually knows a thing to be true when in fact he does not have real knowledge, although he may think it to be true. Harris  v. Delco Products, Inc., 305 Mass. 362, 364, 25 N.E.2d 740. Am.Law Inst. Restatement:  Torts, § 526, comment e.  The answer to this contention is that, as already explained, the defendant's promise to convey did not carry with it any representation, whether or not as of his own knowledge, that he then had a good title.

  Upon the whole case the facts agreed and found show that the plaintiff cannot prevail upon any theory within the scope of his bill.

  The decree is reversed, and a decree is to be entered dismissing the bill with costs.

  So ordered.
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Supreme Judicial Court of Massachusetts,
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Submitted April 9, 1986.

Decided June 2, 1986.

 Purchaser brought action against vendor for breach of contract arising out of construction and sale of home.  The Superior Court Department, Norfolk County, Alan J. Dimond, J., held for purchaser and vendor appealed.  The Supreme Judicial Court on its own initiative transferred the case from the Appeals Court.  The Supreme Judicial Court, Nolan, J., held that:  (1) president of construction company was personally liable on purchase and sale agreement; (2) "acceptance of deed" clause did not bar claim for additional work on house;  and (3) allocation of $750 to escrow for additional work on house did not limit vendor's liability.

 Affirmed.

 Edward J. Richardson, South Weymouth, for defendant.

 Robert G. Wilson, III, Boston, for plaintiffs.

 Before HENNESSEY, C.J., and WILKINS, ABRAMS, NOLAN and O'CONNOR, JJ.

 NOLAN, Justice.

 This action was commenced by a complaint which alleges a breach of contract by the defendant arising out of the construction and sale of a single home by the defendant to the plaintiffs.  The defendant, Francis A. Leahy, Jr. (Leahy), is identified as the president and treasurer of Neponset Valley Builders, Inc. (Neponset Valley), and also as one who is engaged individually in constructing homes, independent of Neponset Valley.

 The two issues on appeal are:  (1) whether Leahy is personally liable, and (2) whether the $750 put in escrow at the closing for additional (and, in part, corrective) work on the property is the limit of the defendant's liability.  We hold that the trial judge who heard the case without jury was correct in declaring Leahy personally liable and in assessing damages against him in excess of $750.

 We learn from the judge's memorandum of decision and order that the plaintiffs purchased a home in Canton from the defendant and that, at the closing, $750 was put in escrow to cover additional work that had to be done to the property by the defendant.  The judge's findings were based on a statement of agreed facts, the testimony of the plaintiff Joanne E. Pedersen, and on certain documents.

 1. Leahy's personal liability.  The plaintiffs submitted a signed offer to purchase the property to Neponset Valley, but Leahy personally signed its acceptance.  The purchase and sale agreement dated October 16, 1978, was executed by the plaintiffs and by "Francis Leahy, DBA Neponset Valley Builders."  An addendum to the purchase and sale agreement was signed by "Francis Leahy, DBA Neponset Valley Builders, Inc."  The occupancy permit from the town of Canton was issued to "Francis Leahy."

 Neponset Valley appears as the grantor of the deed to the plaintiffs.  Leahy executed the deed on its behalf as its president and treasurer.  The settlement statement prepared for the closing names Neponset Valley as seller, but Leahy signed it personally on the seller's line.  Leahy filed a business certificate with the town clerk of Canton declaring that he did business as Neponset Valley Realty.  Leahy admitted that he filed no business certificate to indicate that he was doing business under the title of Neponset Valley Builders, Inc.

 The judge correctly ruled that Leahy bound himself individually on the purchase and sale agreement in describing himself as an individual seller by executing it with his name and "DBA Neponset Valley Builders, Inc." following his name.  Leahy "held himself out as entering into the contract as an individual not only by signing it personally, without limitation, but also by naming the corporation as a trade name under which [he], an individual, did business.  He, therefore, is obligated personally."  Southern Ins. Co. v. Consumer Ins. Agency, Inc., 442 F.Supp. 30, 32 (E.D.La.1977).  See McKendall v. Williams, 467 So.2d 1301 (La.App.1985).  He did not indicate that he was signing as an agent of the corporation, Neponset Valley.  Whether one has acted as an agent is ordinarily a question of fact.  Stern v. Lieberman, 307 Mass. 77, 81, 29 N.E.2d 839 (1940).  There was sufficient evidence from which the judge could find that he was not signing as an agent.  See Bissonnette v. Keyes, 319 Mass. 134, 136, 64 N.E.2d 926 (1946).  Leahy was free to "assume or be known by different names, and contract accordingly."  William Gilligan Co. v. Casey, 205 Mass. 26, 31, 91 N.E. 124 (1910).

 2. Extent of Leahy's liability.  At closing, the parties allocated $750 for additional work on the house.  The defendant argues that he should be liable for no more than $750.  The parties agreed that, if material, the cost of the additional work was $11,401, which must be reduced by $750 because this amount has already been paid.

 The purchase and sale agreement contained the following standard language which the defendant advances in support of his position:  "The acceptance of a deed by the Buyer or his nominee as the case may be, shall be deemed to be a full performance and discharge of every agreement and obligation herein contained or expressed except such as are, by the terms hereof, to be performed after delivery of said deed."

 The "acceptance of deed" clause has generally been applied only to title matters and not to construction problems.  See McMahon v. M & D Builders, Inc., 360 Mass. 54, 59-60, 271 N.E.2d 649 (1971).  Undertakings and promises which are collateral or additional to the delivery of title, as the additional work is in the instant case, and which are not inconsistent with the deed as given, are considered an exception to the general rule as expressed in the "acceptance of deed" clause and hence, they survive.  Pybus v. Grasso, 317 Mass. 716, 719, 59 N.E.2d 289 (1945).

 Alternatively, the defendant argues that if he is liable, his liability is limited to $750.  The judge ruled correctly that this was not a provision for liquidated damages and that the $750 was simply security for the required additional work which the parties contemplated in their agreement.  The following language of the statement of agreed facts supports this interpretation:  "At the time of the closing ..., the premises which are the subject of this action were not completed and an amount of $750.00 was agreed upon to be held back, in escrow, with Robert Wilson, Esquire, buyers' attorney, pending completion of the work."  There is no indication in this language that $750 was intended as the ceiling on the defendant's liability. Therefore, the defendant's argument fails.

 In all, we perceive no error in the judge's rulings and order for judgment in the amount of $10,651.

 Judgment affirmed.
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 Prospective purchasers of three apartment buildings brought action for specific performance of purchase and sale agreement.  The Superior Court, Hampden County, entered judgment in favor of prospective purchasers and appeal was taken.  The Appeals Court, held that purchase and sale agreement did not restrict assignment of purchaser's rights.

 Francis D. Dibble, Jr. (Toby G. Hart with him) for defendants.

 Richard F. Faille for plaintiffs.

 Before ARMSTRONG, PERRETTA and SMITH, JJ.

 RESCRIPT.

 The plaintiffs, prospective buyers (under the name "Sterling Associates") from the Olenders of three apartment buildings in Holyoke, sued for and were awarded specific performance of the purchase and sale agreement.  The judgment was not in error.

 1. The Olenders' contention that Edward Olender would not have agreed to the sale if he had known that the Campbell brothers might not take ownership themselves finds some support in the evidence but is not reflected in the judge's findings.  The purchase and sale agreement provided specifically that the buyer would be "Sterling Associates ... or [its] assigns" and that title to the property could be taken "in the [buyer's] name or in the name of an entity or assign which [it] may designate."  The clause in the agreement1 that the judge found to contain two misrepresentations2 (the judge found them to be immaterial) seems to have been intended to protect the seller from any possible claim for a broker's commission if the buyer were to take title in a name other than his own.  The judge ruled correctly that the clause cannot fairly be read to restrict assignment;  if anything, it confirms that the buyer might assign his rights under the agreement to another.

 2. The judge's finding that Edward Olender was acting as agent for his wife, Irene, when he entered into the agreement to sell to the Campbells was not clearly erroneous.  The "mere relation[ship] of husband and wife is not sufficient to show that one spouse is acting as the agent of another," Fennell v. Wyzik, 12 Mass.App.Ct. 909, 910, 422 N.E.2d 1387 (1981), quoting from Del Bianco v. Boston Edison Co., 338 Mass. 657, 659, 156 N.E.2d 683 (1959);  but "the marital relation becomes an important factor in determining whether [the spouse] knew and acquiesced in what [the other spouse] was doing with reference to her property," Gordon v. O'Brien, 320 Mass. 739, 741, 71 N.E.2d 221 (1947).  The testimony of Edward at trial furnished a basis for the judge's finding that Irene knew about and acquiesced in the sale of the properties as worked out by Edward.  While statements of an alleged agent out of court are generally inadmissible to prove his agency, DuBois v. Powdrell, 271 Mass. 394, 397, 171 N.E. 474 (1930), the same is not true of his testimony in court.  Eastern Paper and Box Co. v. Herz Mfg. Corp., 323 Mass. 138, 142, 80 N.E.2d 484 (1948).  See Liacos, Massachusetts Evidence 293 (5th ed.).

 3. The other points argued are without merit.  The failure to comply with the contract provision requiring notice seven days before closing if the deed is to run to one other than the originally named buyer was not a breach of the contract.  It would have warranted a refusal to prepare a deed running to the assignee;  it did not warrant a refusal to execute any deed at all.  The Campbells were entirely within their rights in invoking the fifteen- day extension of time clause where, as the judge found, the Olenders were not prepared to convey a marketable title on June 1, 1984.

 Judgment affirmed.

