From the July 18, 1994 Massachusetts Lawyers Weekly

Real Estate: Residential P&S Agreements: Drafting Considerations, 
Part I
My entry into residential sale transactions is usually at the "post-offer" stage where most of the major points have been addressed and the parties have agreed to sign a so-called "standard" purchase and sale agreement. 

However, on ma-ny occasions I have been successful in producing a much fairer and more comprehensive agreement. In the event you too are given the opportunity to participate in drafting the final agreement, I offer the following comments and caveats relative to single-family house sales. 

Parties - One Individual Seller 

When a single individual is the seller, it is essential to ascertain if such person is married since there is still a right of dower on death.1 Accordingly, the single seller should warrant or represent as to marital status and, if married, the seller's spouse should join in the agreement for the purpose of releasing dower in case the individual seller dies before the closing. 

Parties - Executor 

If the selling executor has already been appointed, a certificate of the executor's appointment, the will and any codicils should be examined for assurance that the executor has authority to sell.2 If the selling executor hasn't been appointed, copies of the probate petition, will and any codicils should be reviewed, and, depending upon when the return day is in relation to the closing date, the sale may have to be conditioned on the procurement of the appointment of a temporary executor, and perhaps procuring a license to sell. A closing within any appeal period is safe so long as there is no appearance on file prior to the recording of the executor's deed.3 

Since an executor has a duty to obtain the highest price,4 a buyer should require the selling executor to obtain assents to the sale from devisees of the realty in question to minimize the risk of losing the sale. 

If an executor sells to a purchaser for value pursuant to a power of sale in the will, the executor conveys title free from claims of creditors, legatees and devisees.5 And even though the will does not contain an express power of sale, such a power may be implied if the executor can not carry out the duties or obligations imposed by the will without so selling.6 

Parties - Administrators 

An administrator, having no title or implied power to sell, must obtain a license to sell and, like an executor, must obtain the highest price for the real estate. Heirs should assent to the sale to maximize the buyer's chances of acquiring title. Also the closing can safely occur within the license appeal period if the docket is clear at the time of deed recording.7 

Parties - Trustees 

Whether the seller is a testamentary trustee or a trustee of a nominee trust, a Massachusetts business (corporate) trust, or other non-testamentary trust, the trust instrument should be examined to confirm the trustee's authority to sell. Non-testamentary trustees should also include the book and page or document number of the trust in the sales agreement. Buyers from trustees of a nominee trust should require that the trustees deliver a certificate of their authority to sell and a certificate of the beneficiaries that none of the beneficiaries is a corporation selling substantially all its assets or - if an individual - has died or is under any other legal disability. 

Parties - Corporation 

If time or distance do not permit verification of the existence of the corporate seller prior to signing the agreement, a certificate of the clerk setting forth the authorizing vote should accompany the agreement. 

Description - Street Address 

Usually the sole description of the property in the agreement is a street number which may be a sufficient identification. However, if the property consists of more than the house lot, e.g. also an adjoining vacant lot which typically wouldn't have a number at all, the buyer may not be able to force the seller to convey the second lot. Accordingly, a buyer should attempt to minimize this risk by including, after the street address, language such as "being all of the real estate owned by Seller on or off Elm Street in Utopia." 

Description - Area 

A seller should avoid a representation as to area unless such representation refers to a recorded plan, since an incorrect area statement may give the buyer an opportunity to avoid the agreement.8 

Description - Record Reference 

A better procedure is not only to recite the book and page or document number of the seller's deed, but also to attach a copy of the deed or transfer certificate of title to the agreement. 

Description - Vacant or New Lots 

If in dealing with unimproved land there is no plan of record showing the parcel, the description should be in terms of compliance with subdivision and zoning bylaws or other minimum dimensional requirements, e.g. " ... having (a) not less than 200 feet of frontage on Elm Street, (b) an area of not less than 40,000 square feet, (c) a lot width of not less than 200 feet at any point and (d) a lot depth of not less than 200 feet at any point, all as approximately shown on a sketch attached hereto." 

Included and Excluded Property 

By far one of the most time consuming aspects of a sale concerns the items to be included - whether or not there will be an additional charge to the buyer for such items - and the items to be retained by the seller. Real estate fixtures in Massachusetts can be whatever the parties want them to be, but, in the absence of agreement, if the removal of an unspecified item would cause material damage to the structure, then such item is probably a fixture.9 To avoid a confrontation at the closing, exhibits listing included items, other than those in the printed form, and excluded items should be made part of the agreement. 

Quality of Title 

Most printed agreements require the seller to deliver a "good and sufficient quitclaim deed" conveying "good and clear record and marketable title" free from encumbrances, with certain exceptions. 

A good and sufficient quitclaim deed is, I believe, a deed (a) properly executed in accordance with existing statutory requirements, (b) in form acceptable for recording or registration and (c) with a warranty from the grantor that the grantor did not, during the period of the grantor's ownership, encumber the property except as specified in the deed.10 

A deed from a trustee of a nominee trust or Massachusetts business trust would ordinarily be a quitclaim deed, but a deed from a testamentary trustee, executor or administrator would generally be without covenants since such a fiduciary usually did not get involved in the management of the property. 

But regardless of the relationship of the seller to the property, one should be aware of the statute11 that provides "If real property upon which any encumbrance exists is conveyed by deed or mortgage, the grantor, in whatever capacity he may act, shall before the consideration is paid, by exception in the deed or otherwise make known to the grantee the existence and nature of such prior encumbrance so far as he has knowledge thereof." 

A "good and clear record title" "rests on the record alone, which must show an indefeasible unencumbered estate";12 a "good marketable title" "embraces an actual title which may rest on disseisin for twenty years or more, and is established by evidence independently of record."13 

It is important to many buyers that they can obtain an owner's and a loan title insurance policy and appropriate language must be added to the agreement, since most printed form agreements I have seen do not specifically make provision for such policies. A lender's requirements for financing a purchase would typically not be satisfied by merely a "good and clear record title"; instead the title policy required by most lenders would also have to be free of mechanics liens, rights of parties in possession and boundary line exceptions. 

One of the more troubling printed encumbrance exceptions is "easements, restrictions and reservations of record, if any, so long as the same do not prohibit or materially interfere with the current use of said premises." This language would arguably require a buyer to complete the purchase even if there was an underground utility line easement over a substantial portion of the property. Such an easement might prohibit the construction of any improvements such as a building addition, swimming pool or tennis court in the easement area, or allow the easement holder to remove any such improvement at a future date, but would not affect the use of the property for residential purposes. Accordingly, if the buyer is unable or unwilling to have the title searched before signing the agreement, or if the seller will not specify all encumbrances, the buyer should at least add something similar to the following to this exception clause: 

"and do not prohibit the construction of improvements on any unimproved portions of said premises." 

The printed exception as to "provisions of existing building and zoning laws" is really not a title exception and compliance with all federal, Massachusetts and municipal laws and regulations including building, zoning and subdivision laws should be dealt with elsewhere in the agreement. 

Although proposed municipal betterments don't come up that often, the buyer may have to incur an additional expense if the property will be subject to a betterment assessment. The reason is that the buyer's lender will ordinarily require that the betterment be paid off in order to give the lender a first position. 

Therefore, consider giving the buyer some say in the matter by adding "and approved by Buyer" after the exception, "any liens for municipal betterments assessed after the date of this agreement," or, having the seller make a representation "on knowledge and belief" that there are no existing or proposed betterments. 

Endnotes
1 G.L. c. 189, § 1. 

2 Marsh v. Drowne, 1 Mass. App. Ct. 777, 307 N.E. 2d 595 (1974) (executor's authority). 

3 G.L. c. 215, § 9A. It is also safe if an appearance has been entered and is then withdrawn. 

4 Thornton v. McWalter, 329 Mass. 768, 110 N.E. 2d 105 (1953); Boston Safe Deposit & Trust Co. v. Lewis, 317 Mass. 137, 57 N.E. 2d 638 (1944). 

5 Massachusetts Conveyancers Association Title Standard No. 10. 

6 May v. Brewster, 187 Mass. 524, 73 N.E. 546 and Cronan v. Adams, 189 Mass. 190, 75 N.E. 101. 

7 G.L. c. 215, § 9A. 

8 Mabardy v. McHugh, 202 Mass. 148, 88 N.E. 894. 

9 Winslow v. Merchants' Insurance Co., 4 Metc. 306. 

10 G.L. c. 183, § 11. The statutory form of quitclaim deed is form (2) in the appendix to chapter 183; "Quitclaim Covenants" are defined in section 17 of chapter 183. 

11 G.L. c. 184, § 21. 

12 O'Meara v. Gleason, 246 Mass. 136, 140 N.E. 26 and Coons v. Carstensen, 15 Mass. App. Ct. 431, 446 N.E. 2d 114. 

13 O'Meara v. Gleason, supra. 
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Real Estate: Residential P&S Agreements: Drafting Considerations, 
Part II[image: image1]
By William V. Hovey 

Here follows more comments and caveats to agreements for the purchase and sale of single-family houses. 

Plan For Conveyance
If a plan is required, the buyer should have the agreement provide as much specificity as possible, e.g., "endorsement by the Planning Board of Utopia that no approval is required under the subdivision control law" and provide for the buyer's written approval of the plan "which approval shall not be unreasonably delayed or withheld." Moreover, if a definite subdivision plan is involved, the closing should be on an ascertainable date, e.g., "the third or next business day," after any appeal period has expired without the entry of an appeal. 

Where "the property lines shown are the lines dividing existing ownership, and the lines of streets and ways shown are those of public or private streets or ways already established, and ... no new lines for division of existing ownership or for new ways are shown," a certificate to that affect on such plan by a registered land surveyor will allow the plan to be recorded without planning board endorsement.1 

Payment Of Purchase Price
Recent failures of banks and mortgage companies and buyers' use on out-of-state funds has made the payment of the sales price a difficult and sensitive issue. Assuming there is no seller financing, a seller should at the very least require certified, cashier's, treasurer's or bank checks on Boston clearing house funds. Delete "in cash" from the printed form for safety in handling and Internal Revenue Service reporting reasons. A seller should also consider adding an option to require a wire transfer to the seller's bank. 

And since the buyer's lender is typically not a party to the purchase agreement, the seller would be well advised to make the mortgage commitment contingent on the lender agreeing to comply with the purchase price provisions. 

If there is to be seller financing, it is essential to attach drafts of the actual note, mortgage and other financing documents to be executed at the time for performance to avoid re-negotiating the transaction at the closing, or, perhaps giving either party the chance to assert that the agreement is unenforceable as an "agreement to agree." 

Time For Performance
Since either the buyer or the seller may attempt to avoid the sale between the signing and closing dates, it is essential that (a) a definite time and date be specified and (b) the phrase "time being of the essence of this agreement," or words of similar import, be included in the agreement. Without such phrase, our courts will allow the parties a reasonable period of time after the specified time and date to close the transaction.2 As a consequence of such omission, a party who has scheduled a corresponding sale or purchase on the same or next day could jeopardize the closing of the second transaction. 

And I continue to see agreements setting the time for delivery of the deed (why can't this be replaced with the 20th century expression "the closing"?) as "on or before" a certain date followed by "time being of the essence of this agreement." ln my view, this destructive modifier could adversely affect the ability of a non-breaching party to perfect a tender. Who determines when "before" is? What if one party could perform by the "on" date but not on the "before" date? What happens to the buyer's contingencies relative to an inspection or a mortgage commitment? Could the seller accelerate the closing to a date which would effectively eliminate a contingency? 

To minimize the chance of a buyer default due to the buyer's lender's attorney (or is it the attorney for the lender for the buyer?) not being able to meet the closing date, the buyer should insist on an option to extend the closing date for a short period of time to accommodate the closing attorney. 

Place For Performance
Printed form agreements typically specify the appropriate registry of deeds as the place for closing the sale. This can create a problem due to the lack or inadequacy of typing and copying facilities for last minute document changes or for additional documents. An additional problem is the typical requirement of the buyer's lender that the closing be at the office of the lender's attorney or at the lender's office. Accordingly, the buyer should have the option to choose the place for the closing within a designated area on sufficient written notice, or, where there is no institutional loan involved, to designate the office of the attorney for the seller or the buyer as the closing location. 

Condition Of Premises At Closing
The seller is typically required to satisfy four non-title conditions. 

First, the seller is to deliver "full possession free of all tenants and occupants, except as otherwise provided in the agreement." If the property is subject to an easement, the seller could not deliver "full" possession of the premises and would be breach of this condition unless such easement was excepted from the title quality clause or otherwise mentioned in the agreement. Likewise, if the property is occupied by a tenant at will, the seller would in breach.3 And if the property is subject to one or more leases or tenancy agreements, these should be scheduled by occupant name, duration of occupancy, occupancy payments by date and amount and any options to extend or renew, and copies of such leases or agreements should be attached to the sale agreement. 

Second, since the premises are to be in the same condition "as they now are," i.e., the date of the agreement, it is important from the buyer's standpoint to have the agreement date coincide with the date of the buyer's inspection. And why not suggest to the buyer that someone accompany the home inspector and videotape the inspection to record all existing conditions - good or bad. Moreover, any repairs or replacements to be made by the seller should be "fully completed prior to the closing at the seller's sole cost in a good and workmanlike manner and in accordance with all applicable laws and regulations." 

Third, the property must not be in violation of existing building and zoning laws. Presumably, "existing" means as at the time for performance and "laws" includes federal, state and municipal statutes, laws, ordinances and perhaps regulations. I believe that "not in violation" does not equal "not in compliance" and therefore a valid non-conforming use or structure would not be "in compliance." Accordingly, I try to address the issue of subdivision, zoning and building law compliance in a separate "notwithstanding" clause and usually do not delete the standard language. 

Fourth, the property is to be "in compliance with the provisions of any instruments" referred to in the title quality clause, i.e., easements, restrictions, reservations, or the like to which the record title is subject. From the seller's standpoint, this should trigger a review of the title opinion and/or title insurance policy the seller received when the seller acquired the property since the property may be subject to a right of first refusal, or developer's building approval requiring some action on the seller's part. 

Many buyers also require the premises to be delivered "broom clean" and free of any tangible personalty not included in the sale, which personalty some buyers cruelly refer to as debris. 

Obligations Of Parties As To Satisfying Conditions
This section of the most used printed forms is more often than not modified by both sellers and buyers, but to date there doesn't seem to be a universally accepted substitute. The main problems are defining (a) the extent of the seller's obligation to use reasonable efforts to remove any defects in title, or to deliver possession or to make the property conform to the provisions of the agreement and (b) the options available to the buyer if the seller fails to satisfy any of these obligations. 

Since an undertaking to cure a title defect could involve a land court registration or confirmation proceeding, the seller should consider (a) a monetary cap on the seller's obligation, usually exclusive of attorney's fees, and (b) a time limit for fixing a problem such as "not more than 20 days as determined by the seller." Because such an extension could move the closing to a date beyond the buyer's mortgage closing date, the buyer should consider adding protective language giving the buyer the option to terminate in such event, or to require the seller to accept seller financing or procure another identical mortgage for the buyer. 

Another approach is to give the buyer an option to (i) terminate and receive a return of the deposit with interest at a specified rate or (ii) proceed with the agreement and accept a deed to the premises subject to any defects in title or any other failure to comply with the provisions thereof (subject to a reduction in the agreed purchase price of the amount - not to exceed a certain percentage of the purchase price - estimated by the buyer's mortgage lender to be the cost of removing such defects or otherwise bringing the premises into compliance with the provisions of the agreement, such estimate to be in the lender's reasonable judgment and to be binding on the parties). 

Part I appeared in the July 18, 1994 issue of Massachusetts Lawyers Weekly. 

Endnotes
1 G.L. c. 41, § 81X. 

2 See Church of God in Christ v. Cong. Kehillath Jacob, 370 Mass. 828, 353 N.E.2d 669 (1976) and Gentile Bros. Corp. v. Rowena Homes, Inc., 352 Mass. 584, 227 N.E.2d 338 (1967). 

3 O'Brien v. Higgins, 110 Mass. 160 (1872). 
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Part III

Real Estate/Environmental[image: image2]
By William V. Hovey 

This installment picks up after my comments and caveats on the buyer's options if the seller can't satisfy one or more of the seller's obligations at the original closing date. 

Obligations Of Parties
As To Unsatisfied Conditions 

The first of the three areas addressed by most, if not all, agreements is the seller's ability to deliver "good and clear record title" subject, of course, to any exceptions set forth in the agreement. The answer to whether the seller can deliver such title is found in case and statute law, or, in the title standards of the Massachusetts Conveyancers Association if the agreement contains the following - or similar - language: 

"Any matter or practice arising under or relating to this agreement which is the subject of a title standard or a practice standard of the Massachusetts Conveyancers Association at the time for delivery of the deed shall be covered by said title standard or practice standard to the extent applicable." 

Although we have a good body of case law and curative statutes in Massachusetts and the title standards address most import issues, there are still many unaddressed issues and areas of uncertainty. Hopefully, future legislation proposed by the Boston Bar Association, MCA and other associations will resolve the remaining troublesome title issues. 

Even though sellers are generally obliged to (a) deliver the premises in the same condition as they were on the date the agreement was signed "reasonable use and wear thereof excepted" and (b) maintain "fire and extended coverage" insurance in existing amounts, fire or other casualty damage which remains unrepaired on the closing date could create a serious problem for a buyer - the seller's coverage could have lapsed, the coverage could be inadequate, the seller's first mortgagee could use the insurance proceeds to reduce the outstanding loan and not to restore the premises. 

Accordingly, since the buyer has an insurable interest when the agreement is signed,1 the buyer should consider binding the property with adequate coverage at the time of signing to minimize the possibility of there being insufficient insurance proceeds to repair any casualty damage. 

Tenants in possession who are unwanted by the buyer can be a major problem. Courts can be quite generous and give tenants weeks, if not months, to vacate. As a consequence, a buyer should insist on (a) all such tenants being out at closing and (b) if they should still be in residence at that time, a generous escrow with a healthy per diem charge to the sellers for each day the buyer is denied full possession. But even such a holding over penalty provision may not satisfy a requirement of the buyer's lender that the buyer be in possession within a certain number of days after the loan closing. 

Representations And Warranties
I find sellers' warranties and representations in most printed forms to be quite meager and the buyer's post-closing rights not to provide adequately for the survival of such representations and warranties. Recently I was shocked to learn that the seller and the seller's broker knew of the pending foreclosure sale of the seller's mortgage at the time the purchase and sale agreement was signed but neither party chose to so advise the buyer or the buyer's attorney. 

Accordingly, in addition to a seller's representations as to brokerage commissions and hazardous substance, I plan to add a host of other items including no pending seller bankruptcy, mortgage foreclosure, or other proceedings that might in any material way impact adversely on the seller's ability to perform on the closing date. 

And if one or more representations are to survive as per a separate rider clause, add "subject to the provisions of clause …" at the beginning of the printed non-survival clause. 

Also consider different survival periods for different matters, e.g., a six-month survival for a representation as to the heating system should suffice for a September closing but not for a May closing. 

Using The Sales Proceeds To Clear Title
Until the arrival of the MCA's "Purchase and Sale Agreement for Massachusetts Real Estate," the commonly used printed forms did not deal with the issue of discharging existing institutional mortgages. As a matter of fact, the seller was probably required to perform the impossible by obtaining a mortgage discharge at the time the deed was delivered. The language in the MCA agreement is worth considering: 

"2.11 Seller may, if Seller so desires, at the Closing, use all or part of the Purchase Price to clear the title of any encumbrances or interests provided that all instruments necessary for this purpose are recorded by and at the expense of Seller simultaneously with the deed or at such later time as shall be reasonably acceptable to Buyer, and provided further with respect to discharges of mortgages from insurance companies, banks and credit unions, such discharges may be recorded within a reasonable time after the recording of the deed." 

Another approach is the following that I concocted: 

"Discharging Monetary Encumbrances. Notwithstanding any of the provisions to the contrary, (a) if at the time for performance there are outstanding monetary encumbrances on the premises held by a lending institution or mortgage company which encumbrances were placed on the premises by Seller, or, were assumed by Seller when Seller acquired the premises, and (b) at said time for performance the total amount necessary to pay off all of such monetary encumbrances is less than an amount equal to the agreed purchase price less Seller's closing costs, including without limitation brokerage fees or commissions on the sale, Massachusetts deed stamps and recording fees for curative documents, Seller shall use such portion of the purchase money as is necessary to pay off all such monetary encumbrances and Buyer shall accept title subject to such undischarged encumbrances, provided, Buyer or Buyer's lender or such lender's attorney has, at said time, received written assurances or other assurances satisfactory to Buyer's lender or such lender's attorney from all holders of such encumbrances that recordable instruments to discharge in full such encumbrances will be sent to Buyer promptly following the holder's receipt of specified funds." 

Adjustments For Utilities
Most agreements I have seen fail miserably in dealing with the admittedly minor, but still important, aspects of a closing. Are natural gas, electric and/or water meters to be read and billing shifted? Are the parties obliged to pay pro rata charges between the closing and reading dates? Is there an adjustment for bottled gas? Firewood? Is the fuel oil tank to be topped off with the buyer paying for a full tank or is the buyer to pay for a less than full fuel oil tank based on a gauge reading? 

Brokerage Commissions
Until curative legislation is passed codifying the holding in Tristram's Landing,2 care should be taken to insure that the brokerage commission is due from the responsible party only "if and when" (a) the deed to the buyer is recorded and (b) the agreed purchase price has been paid to the seller. 

And if the seller is financing the sale in whole or in part, shouldn't the brokerage commission payment obligation be tied to the seller's receipt of purchase price installments? 

Deposit Holding
In my view, too much time is spent on who should be the escrow agent for the deposit and who should get the deposit interest, and not enough on the terms of the escrow and insuring that the escrow agent is a party to the agreement. 

Over the years the practice has been to have the seller's attorney hold the deposit on the theory that no attorney would risk disbarment over a few thousand dollars. Since I lack the objectivity to comment constructively on the wisdom of such practice, I can only suggest that thought be given to deposit holdings by responsible, unrelated third parties under a simple, inexpensive escrow agreement.3 

Here is some language you may wish to insert in the rider to a printed form agreement: 

"All deposits made hereunder shall be held by Seller's attorneys, Arbill, Hertz & Howe, in a federally insured, interest-bearing account, subject to the terms of this Agreement. The escrow agent holding the deposit pursuant to the provisions hereof will not be liable for any action or non-action taken in good faith in the performance of such agent's duties hereunder, but shall be liable only for such agent's own willful default or misconduct. In the event of any dispute relating to the right of possession or disposition of the deposit, the escrow agent shall retain dominion and control over the same until such dispute shall have been settled by mutual written agreement of Buyer and Seller with instructions to the escrow agent, whereupon the deposit will be paid over in accordance with such mutual agreement; or if such dispute is taken to a court of competent jurisdiction, the deposit will be paid over unto the custody of such court or otherwise paid over in accordance with the final order, decree or judgment of such court. Any and all expenses incurred by the escrow agent as a result of any dispute over the deposit shall be paid to the escrow agent and any such payment shall be the joint obligation of Seller and Buyer." 

The amount of interest is so small these days why not provide that it all go to the seller or the buyer or even the escrow agent? 

Endnotes
1 Morrison v. Boston Ins. Co., 234 Mass. 453, 125 N.E. 698 (1920); Wanner v. Milford Mutual Fire Ins. Co., 153 Mass. 335, 26 N.E. 877 (1891); Amsinck v. American Ins. Co., 129 Mass. 185 (1880) (oral contract to purchase gave buyer an insurable interest notwithstanding the statute of frauds). 

2 Tristram's Landing, Inc. v. Wait, 367 Mass. 622, 327 N.E.2d 727 (1975). There is a Boston Bar Association bill pending to codify the holding, i.e., to make the commission payable only if the sale is consummated unless the seller causes the sale to abort. 

3 The Massachusetts Conveyancers Association form agreement has some good language but I couldn't find any place for the escrow agent's signature. 
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Part IV


This is the final installment in a four-part series. Previous installments appeared on July 18, Sept. 12 and Oct. 10. 

By William V. Hovey
Here I conclude my caveats and comments on other important aspects of the single-family home sale. 

Buyer's Damages
It seems to be almost universal practice to have the damage clause changed to read that all deposits made by the buyer shall be the total amount of damages the seller can recover for the buyer's default. Typical language is: 

"If Buyer shall fail to fulfill Buyer's agreements herein, all deposits made hereunder shall be retained by Seller as complete damages and shall be Seller's sole remedy at law or in equity." 

Unfortunately, a buyer's reliance on this language may be misplaced since recent case law indicates that any such provision will be subject to a reasonableness standard.1 Moreover, the courts may focus on conditions at the time of default, thus depriving the parties of the ability to cap the damages.2 But the conventional wisdom seems to be to continue to use the above modified clause with a strong caveat to the seller and the buyer that the actual damages awarded by a court may be more or less. 

Mortgage Contingency
A majority of the transactions I have contact with involve non-seller financing and accordingly both parties need to address: 

* the realistic time frame to satisfy the mortgage contingency; 

* how soon must the buyer start the application process; 

* how many application attempts must the buyer make; 

* what are the limits as to amount and interest rate on the proposed loan; 

* what, if any, unconventional loan terms are to be requested; and 

* what happens if the buyer can't obtain the desired financing. 

The following ends up in many agreements that leave my desk: 

"Mortgage Contingency. BUYER's obligations hereunder shall be subject to BUYER obtaining on or before March 15, 1994 (the "Financing Date"), a firm written commitment for a first mortgage direct reduction loan for not more than $200,000.00 for not more than 30 years at prevailing interest rates and with reasonable and customary terms, but not extraordinary conditions which BUYER can not reasonably satisfy, and obliging such lender to issue funds for the net proceeds of such loan as required by SELLER under clause _____, after applying to one mortgage lender. In the event that BUYER does not notify SELLER of BUYER's inability to obtain such a mortgage commitment before 5:00 p.m. on the Financing Date, it shall be conclusively presumed that BUYER has obtained such mortgage commitment and the contingency contained in this clause shall be deemed to be waived. In the event BUYER gives notice to SELLER on or before 5:00 p.m. on the Financing Date of BUYER's inability to obtain such a mortgage commitment as provided above, then this Agreement shall automatically terminate and become null and void and without recourse to any party hereunder, and all deposits and interest on such deposit shall be forthwith refunded to BUYER." 

Buyer's Due Diligence
Since it is usually next to impossible to complete all of the buyer's inquiries and investigations before the agreement is signed, the buyer should consider including some or all of the following in the agreement (the seller may not agree unless one or more of these conditions are subject to reasonable time constraints): 

"Conditions of Purchase. It shall also be a condition of BUYER's obligation to purchase the premises that at the time for performance of this Agreement: 

(a) all appliances and systems in the premises are in satisfactory operating condition; 

(b) Serene Lane, on which the premises front, is a public way or there is appurtenant to the premises the perpetual right and easement of record to use Serene Lane and any and all other roads leading to the nearest public way for all purposes for which streets and ways are now or may hereafter be used in the Town of Utopia, including without limitation access on foot or in motor vehicles thereon and installation and use thereon and therein of utility service lines for water, electricity, sewer, cable television and telephones; 

(c) the premises are served by municipal water, or, if not, by a private well, the quantity and quality of the water furnished thereby is adequate to serve a single-family residence; 

(d) the premises are served by a municipal sewer system, or, if not, the septic system for the premises lies wholly within the boundaries of the premises and complies with Title 5 of the Massachusetts Environmental Code; 

(e) that no portion of the premises is subject to (i) General Laws, Chapter 131, Sections 40 and 40A, relative to the filing, dredging or alteration of wetlands, (ii) zoning provisions, ordinances or regulations of the municipality relative to wetlands, flood plains, watershed districts or similar classifications, (iii) zoning provisions, ordinances or regulations of the municipality relative to conservation, land preservation or similar classifications, and (iv) zoning provisions, ordinances or regulations of the municipality relative to historic district restrictions or similar restriction; 

(f) the premises comply with applicable zoning, building and subdivision laws and regulations without variance, special permit or nonconforming use exception; 

(g) BUYER can obtain an owner's policy of insurance insuring title to the premises in BUYER, free from encumbrances except as set forth in Clause ____ of this Agreement and for standard exceptions and other exceptions, including but not limited to takings, assessments and orders, as are routinely taken in ALTA Owner's policies, issued by a title insurance company qualified to do business in Massachusetts; and 

(h) the premises are in broom clean condition, and all of SELLER's personal property and trash with the exception of personal property included in the purchase price has been removed." 

And in addition to the clauses or language I have suggested in prior installments, I offer the following for possible insertion in the agreement: 

"Affidavits and Certificates. At the time of delivery of SELLER's deed, SELLER shall execute and deliver to BUYER the following documents: (a) an affidavit stating that SELLER is not a foreign person under Internal Revenue Code, Section 1445; (b) an affidavit to BUYER and BUYER's title insurance company certifying that there are no parties in possession of the premises and that no work has been done on the premises which would entitle anyone to claim a mechanic's or materialman's lien with respect to the premises; (c) Internal Revenue Code, Section 1099B Forms and W-9 Forms; (d) an affidavit representing there is no urea formaldehyde foam insulation on or in the premises; (e) a smoke detector certificate pursuant to the requirements of General Laws, Chapter 48, Section 26F; and (f) any other affidavits and certificates customarily required by BUYER's mortgagee and banks in the greater Boston area in connection with mortgage loans for transactions of this type. 

"Brokers. BUYER and SELLER represent to each other that neither party has dealt with any broker or any other person in connection with this purchase of the Premises other than Utopia Real Estate the broker named herein, to whom SELLER agrees to pay any commission due pursuant to the provisions of Clause ____. BROKER represents to SELLER that BROKER knows of no one else entitled to a fee or commission on the sale hereunder. BUYER, BROKER and SELLER agree that each will hold harmless and indemnify the others from any loss, cost, damage and expense, including reasonable attorney's fees, incurred by BUYER or SELLER for a commission or finder's fee as a result of the falseness of these representations. The provision of this clause shall survive the delivery of the deed. 

"Notices. All notices required or permitted to be given hereunder shall be in writing and deemed duly given when (1) mailed by registered or certified, first class mail, return receipt requested, postage prepaid, (2) hand delivered, (3) sent by facsimile, or (4) sent by overnight delivery service, addressed: 

if to SELLER to: 

Mr. and Mrs. David Copperfield 

One English Road 

Utopia, MA 12345 

with a copy to: 

Uriah Heep, Esquire 

Heep & Copperfield 

134 Middle Street 

Utopia, MA 12345 

617-987-6543 (phone) 

617-987-6544 (fax) 

if to BUYER to: 

Mr. and Mrs. Timothy Cratchit 

4 Serene Lane 

Utopia, MA 12345 

with a copy to: 

Ebenezer Scrooge, Esquire 

Marley & Scrooge 

Poverty Row 

Utopia, MA 12345 

617-987-4700 (phone) 

617-987-4601 (fax) 

"Social Security Numbers. SELLER and BUYER represent that their respective social security numbers are as follows: 

SELLER________________ 

SELLER________________ 

BUYER________________ 

BUYER________________ 

"Premises Compliance. Notwithstanding anything herein contained, the premises shall not be considered to be in compliance with the provisions of this Agreement with respect to title unless: 

(a) all buildings, structures and improvements, including but not limited to, any driveways, garages, wells and cesspools or leaching fields, and all means of access to the premises, shall be locatedcompletely within the boundary lines of the Premises and shall not encroach upon or under any property of any other person or entities; and 

(b) no building, structure, improvement or property of any kind encroach upon or under the premises from other premises. 

"When Agreement Is Binding. This Agreement shall not be binding upon BUYER and no funds held as a deposit hereunder shall be negotiated until BUYER has received a copy of this Agreement fully executed by SELLER. BUYER may cancel this Agreement at any time prior to BUYER's receipt of a fully executed copy of this Agreement. 

"Maintenance of Premises. Between the date hereof and the closing SELLER shall maintain and service the premises and its appurtenances at the same or greater level of effort and expense as SELLER has maintained or serviced the premises for SELLER's own account prior to this Agreement. 

"Post-Closing Adjustments. If any errors or omissions are found to have occurred in any calculations or figures used in the settlement statement signed by the parties (or would have been included if not for any such error or omission) and notice hereof is given within two months of the date of delivery of the deed to the party to be charged, then such party agrees to make a payment to correct the error or omission." 

Endnotes
1 Lopes v. Placentini, 28 Mass. App. Ct. 953, 551 N.E.2d 64 (199_) and Schrenko v. Regnante, 27 Mass. App. Ct. 282, 537 N.E.2d 1261 (199_). 

2 Schrenko v. Regnante, supra. 

III. Are The Agreements Between Seller And Broker, Seller And Buyer, Etc. Enforceable?

A.
The Statute of Frauds

M.G.L. Ch. 259. Prevention Of Frauds And Perjuries, § 1. Actionable contracts;  necessity of writing TA \l "M.G.L. Ch. 259. Prevention Of Frauds And Perjuries, § 1. Actionable contracts;  necessity of writing" \s "M.G.L. Ch. 259. Prevention Of Frauds And Perjuries, § 1. Actionable contracts;  necessity of writing" \c 8 
 No action shall be brought:

 First, To charge an executor or administrator, or an assignee under an insolvent law of the commonwealth, upon a special promise to answer damages out of his own estate;

 Second, To charge a person upon a special promise to answer for the debt, default or misdoings of another;

 Third, Upon an agreement made upon consideration of marriage;

 Fourth, Upon a contract for the sale of lands, tenements or hereditaments or of any interest in or concerning them;  or,

 Fifth, Upon an agreement that is not to be performed within one year from the making thereof;

 Unless the promise, contract or agreement upon which such action is brought, or some memorandum or note thereof, is in writing and signed by the party to be charged therewith or by some person thereunto by him lawfully authorized.

M.G.L. Ch. 203. Trusts, Creation Of Trusts § 1. Trusts in realty;  necessity of writing TA \l "M.G.L. Ch. 203. Trusts, Creation Of Trusts § 1. Trusts in realty;  necessity of writing" \s "M.G.L. Ch. 203. Trusts, Creation Of Trusts § 1. Trusts in realty;  necessity of writing" \c 8 
 No trust concerning land, except such as may arise or result by implication of law, shall be created or declared unless by a written instrument signed by the party creating or declaring the trust or by his attorney.

M.G.L. Ch. 183, Alienation Of Land, § 3. Estate created without instrument in writing TA \l "M.G.L. Ch. 183, Alienation Of Land, § 3. Estate created without instrument in writing" \s "M.G.L. Ch. 183, Alienation Of Land, § 3. Estate created without instrument in writing" \c 8 
 An estate or interest in land created without an instrument in writing signed by the grantor or by his attorney shall have the force and effect of an estate at will only, and no estate or interest in land shall be assigned, granted or surrendered unless by such writing or by operation of law.

M.G.L. Ch. 259. Prevention Of Frauds And Perjuries, § 2. Consideration TA \l "M.G.L. Ch. 259. Prevention Of Frauds And Perjuries, § 2. Consideration" \s "M.G.L. Ch. 259. Prevention Of Frauds And Perjuries, § 2. Consideration" \c 8 
 The consideration of such promise, contract or agreement need not be set forth or expressed in the writing signed by the party to be charged therewith, but may be proved by any legal evidence.
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141 Mass. 332 (1886)

Supreme Judicial Court of Massachusetts, Middlesex.

March 2, 1886.

 This was a bill in equity to recover on the breach of defendant's verbal contract to convey certain real estate upon the assignment by the plaintiff of a policy of insurance, which contract the plaintiff alleged had been violated by defendant in fraud of the plaintiff. The material facts appear in the opinion.

 R.B. Caverly and J.L. Hunt, for plaintiff.

 George H. Stevens and A.G. Lamson, for defendant.

 FIELD, J.

 The bill, as we understand it, alleges that the defendant orally promised the plaintiff to convey certain real estate, if he would assign to him a certain policy of insurance; that the defendant has in no part performed his promise, but that the plaintiff has offered an assignment of the policy to the defendant, which he has not accepted; and that the defendant has conveyed the real estate to another person, and the plaintiff has incurred some expense relying upon the promise of the defendant. The contract is within the statute of frauds, and there has been no part performance of it by the defendant. This is a sufficient answer to the bill, so far as it attempts to obtain compensation for the breach of the contract in lieu of the specific performance of it. The bill does not allege that the defendant has received anything from the plaintiff as the consideration of his promise, and therefore it alleges no cause of action, in equity or at law, to recover money paid or property conveyed upon a consideration which failed. The fraud alleged is nothing more than the refusal of the defendant to perform his promise. Bill dismissed.

TOWN OF BELMONT v.MASSACHUSETTS AMUSEMENT CORPORATION TA \l "TOWN OF BELMONT v.MASSACHUSETTS AMUSEMENT CORPORATION" \s "TOWN OF BELMONT v.MASSACHUSETTS AMUSEMENT CORPORATION" \c 1 
333 Mass. 565 (1956)

Supreme Judicial Court of Massachusetts, Middlesex.

Argued Dec. 8, 1955.

Decided Feb. 10, 1956.

 Bill in equity for a reconveyance to town of land sold and conveyed to defendant and conveyed by her to co-defendant corporation.  The Superior Court, Morton, J., entered an interlocutory decree overruling a demurrer and a final decree granting the relief prayed for against defendant corporation and dismissing the bill as to individual co-defendant, and defendant corporation appealed.  The Supreme Judicial Court, Qua, C. J., held that condition contained in vote of selectmen to sell and convey the land that it should be reconveyed to town in event of failure to erect building thereon within five years did not create any equity in land in favor of town enforceable against purchaser's grantee, where such condition was not contained or referred to in any deed or any written contract between town and appellant's grantor or written memorandum of such contract.

 Appeal from interlocutory decree dismissed, and final decree reversed with direction to enter a new final decree dismissing the bill.

 Earle C. Parks, Town Counsel, and Melvin F. Lee, Boston, for plaintiff.

 Robert W. Meserve and John R. Hally, Boston, for defendants.

 Before QUA, C. J., and WILKINS, SPALDING and WILLIAMS, JJ.

 QUA, Chief Justice.

 The town seeks by this bill in equity a reconveyance to it by the defendant Massachusetts Amusement Corporation of a parcel of land at the corner of Trapelo Road and Williston Road in the plaintiff town, upon payment by the town to that defendant of $20,000.  A demurrer by the defendant above named was overruled and, after hearing on the merits, a final decree was entered granting against that defendant the relief prayed for and dismissing the bill as to the other defendant Ethel L. Garrity.  The Massachusetts Amusement Corporation, hereinafter called the defendant, appealed from the interlocutory and final decrees.  The evidence is reported.  The appeal from the interlocutory decree overruling the demurrer is not separately argued, presents no question not open on the appeal from the final decree, and will not be further considered.

 There seems to be no serious question as to most of the subsidiary facts.  In 1923 the town took the land for a fire station, but never used it for that purpose.  At a town meeting on March 11, 1946, the town voted by more than a two thirds vote that the land be sold 'in such manner, upon such terms and conditions and for such price or prices as the board of selectmen may determine' and that the board be authorized and instructed to execute and deliver the deed 'in such form and upon such terms as it deems advisable.'  In July, 1946, one Winters and the defendant Garrity jointly addressed to the selectmen an offer to purchase the land for $20,000 which contained among other provisions a so called condition that a building satisfactory to the selectmen would be erected within five years from the passing of the title.  On July 22, 1946, the selectmen voted to sell and convey the land to Garrity and Winters 'upon the following conditions * * * (2)  That a building will be erected on said land the plans of which building are to be submitted to the Board of Selectmen for approval, said building to be of suitable design or construction adapted for mercantile purposes.  If it is not possible or feasible for said grantees or their nominee or nominees to construct a building which meets the approval of the Board of Selectmen of the Town of Belmont within five (5) years, the said premises are to be reconveyed to the Inhabitants of the town of Belmont and the purchase price which has been received by the Town of Belmont is to be refunded to the holder of title at the time of said reconveyance.'  A copy of this vote was delivered to Garrity, who made a deposit of $500.  The purchase was completed by a deed of the town signed by the selectmen, dated February 11, 1947, and running to Garrity alone.  Winters had died in the meantime.  The deed purported to convey a fee simple without covenants.  It referred to the vote of the town of March 11 as the source of the selectmen's authority to convey, but it made no reference whatever to the vote of the selectmen of July 22, 1946, and contained no condition or provision relative to the erection of a building or to a reconveyance in the event of failure to erect one.  The vote of the selectmen was not recorded with the deed.  The judge found, however, that 'it was the intention of both the town and the defendant Garrity to accept the deed subject to the condition imposed by the vote of the selectmen.'  Under date of March 6, 1947, Garrity entered into an agreement in writing with one Kilpatrick by which she agreed to sell the premises to Kilpatrick for $55,000.  This agreement provided for a conveyance free from encumbrances, except the 'condition' relative to the erection of a building or reconveyance to the town repeated in the same terms as those contained in the vote of the selectmen of July 22, 1946.  The town was in no way a party to this agreement.

 Upon examination of the title preparatory to the carrying out of this agreement of sale it was discovered that the vote of the Town of March 11, 1946, authorizing the selectmen to convey the premises had failed to specify any minimum price as required by G.L.(Ter.Ed.) c. 40, § 15.  To correct this omission a special town meeting was held on October 29, 1947, and again the town voted by more than a two thirds vote to authorize the selectmen to fix the terms of sale, except that the price should not be less than $20,000.  On November 5, 1947, Kilpatrick assigned to the defendant all his rights in his agreement with Garrity of March 6.  On November 7, 1947, the selectmen voted that a deed of the property be executed and delivered to Garrity in consideration of $20,000.  This vote contains no reference to the previous vote of the selectmen of July 22, 1946, or to any provision or condition as to the construction of a building or as to reconveyance in the event of failure to construct a building.  Under date of November 7, 1947, the town, acting through the selectmen, gave a second deed of the premises to Garrity. This deed contains quitclaim covenants.  It does not mention the earlier deed. Neither does it mention the vote of the selectmen of July 22, 1946, nor does it contain any condition or provision relative to the erection of a building or to reconveyance in the event of failure to erect a building.  The judge found, nevertheless, that this deed, like the previous one, was intended by the parties thereto (the town and Garrity) to be subject to the 'condition' incorporated in the vote of the selectmen of July 22, 1946.  Under date of November 10, 1947, Garrity conveyed by deed with quitclaim covenants to the defendant.  This deed, notwithstanding the provisions in the agreement between Garrity and Kilpatrick, contains no reference to the vote of the selectmen of July 22, 1946, or to any condition or provision relative to the erection of a building or to reconveyance in the event of failure to erect a building.  The judge finds that the defendant, when it took title, had full knowledge of this 'condition' or provision which he finds was intended to be imposed in connection with the two conveyances from the town to Garrity.

 No building has been erected on the premises, and the defendant contends that it is not bound by the vote of the selectmen of July 22, 1946, or by any understanding relative to the erection of a building between the town and Garrity.  On September 10, 1951, the selectmen voted that the town repurchase the property for $20,000 'in accordance with the terms of the agreement made between the Town and Ethel L. Garrity as recited in a vote of this Board passed July 22, 1946.'  The defendant declines to reconvey for that price.  This suit to compel such reconveyance was brought by writ dated September 11, 1951.1 

 The trial judge took the view that the town had 'an equity' in the premises and that the defendant took with notice of this 'equity' and so is bound by it.  It may be that the evidence justified a finding that the defendant took with notice of any 'equity' that the town may have had in the land; but our difficulty is in trying to discover that 'equity.'  An equitable interest in land of another cannot arise out of some vague consideration of abstract justice but must be created as the result of some conveyance, contract, fraud, or other circumstance recognized by law as creating such an interest.  In the present case it must be remembered that the 'condition' or provision for reconveyance of the premises is nowhere mentioned directly or indirectly in any of the deeds.  It is mentioned in the agreement for sale and purchase between Garrity and Kilpatrick subsequently assigned by Kilpatrick to the defendant; but when a deed was made pursuant to that agreement it was left out with the knowledge of both parties to the agreement. The town was not a party to that agreement.  So far as the town is concerned the only reference to such a 'condition' or provision is contained in the vote of the selectmen which preceded the first deed.  Neither the town nor the selectmen were bound by this vote.  If the selectmen had authority to sell they could change the terms of sale notwithstanding such a vote.  They could execute a deed without any previous vote.  When as a result of the second town meeting they did acquire proper authority to sell they passed another vote which contained no reference to such a 'condition' or provision and then gave a deed that contained no such reference.  The second vote of the town cannot be treated as a ratification of the earlier vote of the selectmen because it does not take the form of a ratification, and it does not appear that the voters of the town had knowledge of the selectmen's vote.  Meader v. Inhabitants of Town of West Newbury, 256 Mass. 37, 40, 152 N.E. 315.  Twombly v. Selectmen of Billerica, 262 Mass. 214, 218, 159 N.E. 630.  Moreover the second vote of the town permitted a possible purchase price in excess of that fixed in the vote of the selectmen.  We do not imply that the result of the case would be different if the second vote of the town had been a ratification of the first vote of the selectmen.  It must be remembered that this vote of the selectmen was not in itself a deed, and no reference was made to it in any deed.  The delivery of a copy of this vote to Garrity was not the equivalent of the acceptance by her of a deed poll.  See Akasu v. Power, 325 Mass. 497, 500, 91 N.E.2d 224.  We do not see how this suit in equity can be maintained on the theory that a common law condition was created for breach of which the town could enter.

 It may be that the 'equity' the trial judge had in mind was a supposed contract between the town and Garrity to sell and buy on the terms expressed in the first vote of the selectmen.  If there was such a valid contract, ordinarily it would bind a purchaser for value with notice. But if we assume that the evidence would justify a finding that there was such a contract, there is a serious question whether such contract would bind the defendant after three deeds in which it is not mentioned.  See Pybus v. Grasso, 317 Mass. 716, 59 N.E.2d 289.  However, we do not think it necessary to decide this question, since if there was such a contract, it rested entirely in parol on the part of Garrity, and we can discover no memorandum to satisfy the statute of frauds, which is pleaded by the defendant.  G.L.(Ter.Ed.) c. 259, § 1, Fourth.  Garrity signed no contract with the town and no memorandum of any such contract.  The joint offer of Winters and Garrity addressed to the selectmen in July 1946, was only an offer and not a memorandum of a completed contract.  It could not be read with the first vote of the selectmen as creating a contract in writing, even if the selectmen then had authority, because the terms of the offer and the vote are not the same.  Ordinarily only parties to a contract can set up the statute of frauds.  Hoffman v. Charlestown Five Cents Savings Bank, 231 Mass. 324, 329, 121 N.E. 15.  But there is a recognized exception in favor of the grantee of a party.  It would be strange if Garrity could repudiate an oral contract to reconvey to the town but her grantee who takes her rights in the premises could not.  George J. Cooke Co. v. Kaiser, 163 Ill.App. 210, 212; Givens v. Mason, 205 Ky. 432, 266 S.W. 7; Young v. Blaisdell, 60 Me. 272, 276; Hyman-Michaels Co. v. Senior & Palmer, Inc., 265 N.Y. 266, 274, 192 N.E. 407; Gibson v. Stalnaker, 87 W.Va. 710, 716-717, 106 S.E. 243; Restatement:  Contracts, s. 218; Williston on Contracts (Rev. ed.) ss. 529-530.  Corbin on Contracts, s. 292.

 The plaintiff further contends that the so called condition contained in the first vote of the selectmen created an equitable servitude upon the premises.  The first difficulty with this contention, even if the so called condition somehow ripened into a contract between the town and Garrity, is that there is no dominant land which the burden of the 'condition' could serve.  It does not appear that the town owned any other land to be benefited by the erection of a building on the land conveyed.  Lincoln v. Burrage, 177 Mass. 378, 379-380, 59 N.E. 67, 52 L.R.A. 110; Bessey v. Ollman, 242 Mass. 89, 91, 136 N.E. 176; Orenberg v. Johnston, 269 Mass. 312, 168 N.E. 794; Snow v. Van Dam, 291 Mass. 477, 480-481, 197 N.E. 224; Lovell v. Columbian National Life Ins. Co., 294 Mass. 473, 477, 2 N.E.2d 545; Harrington v. Anderson, 316 Mass. 187, 189-190, 55 N.E.2d 30.  The second difficulty is that an equitable servitude is treated as a property interest in land, Childs v. Boston & Maine Railroad, 213 Mass. 91, 99 N.E. 957, 48 L.R.A.,N.S., 378; Riverbank Improvement Co. v. Chadwick, 228 Mass. 242, 246- 247, 117 N.E. 244, L.R.A.1918B, 55; Everett Factories & Terminal Corp. v. Oldetyme Distillers Corp., 300 Mass. 499, 504, 15 N.E.2d 829, 118 A.L.R. 965; Putnam Furniture Building, Inc., v. Commonwealth, 323 Mass. 179, 184-185, 80 N.E.2d 649, and the statute of frauds has not been satisfied.  Sprague v. Kimball, 213 Mass. 380, 100 N.E. 622, 45 L.R.A.,N.S. 962; Sargent v. Leonardi, 223 Mass. 556, 558, 112 N.E. 633; Snow v. Van Dam, 291 Mass. 477, 482, 197 N.E. 224; Restatement:  Property, s. 522, and comment f. American Law of Property, s. 9.25.

 We have explored the case from every angle suggested by the parties or occurring to us and have been unable to find that any 'equity' was created in favor of the town enforceable against the defendant.  The defendant's appeal from the interlocutory decree is dismissed.  The final decree is reversed and a new final decree is to be entered dismissing the bill with costs of appeal to the defendant against the town.

 So ordered.

RICHARD TUCKER ASSOCIATES, INC. v. Donald B. SMITH TA \l "RICHARD TUCKER ASSOCIATES, INC. v. Donald B. SMITH" \s "RICHARD TUCKER ASSOCIATES, INC. v. Donald B. SMITH" \c 1 
395 Mass. 648 (1985)

Supreme Judicial Court of Massachusetts,

Berkshire.

Argued April 4, 1985.

Decided Aug. 12, 1985.

 Real estate broker brought action against property owners alleging breach of oral contract for real estate broker's commission.  The District Court, Berkshire County, James J. Scullary, J., found for broker, and property owners claimed a report to the appellate division which held that the contract was not capable of performance within one year and was unenforceable.  The broker appealed.  The Supreme Judicial Court, Lynch, J., held that oral agreement was not capable of full performance within one year of making, fell within statute of frauds, and thus was unenforceable.

 Order of appellate division affirmed.

 Gerald A. Denmark, Pittsfield, for plaintiff.

 J. Norman O'Connor, Philip H. Grandchamp, John D. Lanoue, and David B. Mongue, Adams, for defendants.

 Before HENNESSEY, C.J., and LIACOS, ABRAMS, NOLAN and LYNCH, JJ.

 LYNCH, Justice.

 The plaintiff appeals from an order of the Appellate Division reversing a judgment entered in his favor in the Pittsfield Division of the District Court.  The plaintiff sued to recover $10,250 for the breach of an alleged oral contract for a real estate broker's commission.  The defendants asserted as an affirmative defense that the alleged oral contract falls under the Statute of Frauds, G.L. c. 259, § 1 (1984 ed.), because the agreement could not be performed within one year of its making.  The trial judge found for the plaintiff and the defendants claimed a report to the Appellate Division, which held that the oral contract was not by its terms capable of full performance within one year.  The Appellate Division held, therefore, that the contract was unenforceable and reversed the judgment of the District Court.  We affirm the order of the Appellate Division.

 The District Court judge found that in August or September, 1979, the defendants talked to the plaintiff concerning the sale or lease of property owned by the defendants in Pittsfield.  The parties orally agreed that the premises should be leased for approximately $25,000 per year and that, upon arranging for the lease, the plaintiff would receive a commission of 6% of the rent for the first year, 5% of the rent for the second year, and 4% of the rent for the third and any subsequent years for which the premises were leased.1  The plaintiff brought the property to the attention of General Electric Company (G.E.) which later entered into a lease agreement with the defendants. The lease agreement provided for annual rent of $83,000 for a three year period commencing April 15, 1980,2 with options for renewals up to five years beyond the original term.  The defendants paid a total of $2,200 to the plaintiff, and admitted that they owed a balance of $1,550 to the plaintiff, based on their contention that they were to pay 6% of $25,000, plus 5% of $25,000, and 4% of $25,000, for a total of $3,750.  The plaintiff contended that he was entitled under the contract to 6% of $83,000, plus 5% of $83,000 and 4% of $83,000, for a total of $12,450.

 The only issue on appeal is whether the oral agreement falls within the Statute of Frauds, G.L. c. 259, § 1, and is, therefore, unenforceable.  The Appellate Division ruled that since the contract expressly called for payment over a period of years, it falls under G.L. c. 259, § 1.3 We hold that the Appellate Division properly concluded that the contract was not capable of full performance within one year.  We have held that "where an oral contract may, by its terms, be fully performed within the year it is not unenforceable by reason of the [Statute of Frauds]."  Joseph Martin, Inc. v. McNulty, 300 Mass. 573, 575, 16 N.E.2d 4 (1938).  We look to the terms of the contract, as they reflect the understanding of the parties at the time they entered into the contract, to determine whether the agreement could have been performed within one year of its making.  See Growers Outlet, Inc. v. Stone, 333 Mass. 437, 443, 131 N.E.2d 210 (1956);  Nickerson v. President & Fellows of Harvard College, 298 Mass. 484, 486, 11 N.E.2d 444 (1937).  We discern no basis for concluding that the agreement in this case could have been performed within one year.

 The agreement called for the plaintiff to assist in arranging a lease of the defendants' property for a period of years.  The parties clearly contemplated that the lease should continue for more than one year, and probably for at least three years.  The agreement provided that the plaintiff was to receive, as a commission, a percentage of the rental received by the defendants during each year of the lease.  The contract terms suggest that this would be paid to the plaintiff at the inception of each year of the lease.  There is no evidence that the parties intended that the commission should be paid within one year after the contract was made.  This is especially true where the parties contemplated a lease that could continue for an indefinite number of years.  We hold, therefore, that the contract was not capable of full performance within one year of its making.  The agreement falls within the Statute of Frauds, G.L. c. 259, § 1, and is unenforceable.  In light of our ruling that the agreement is unenforceable, the plaintiff is not entitled to recover for any of the commission which is still due, even under the defendants' version of the agreement.

 Order of the Appellate Division affirmed.

NOVEL IRON WORKS v. WEXLER CONSTRUCTION TA \l "NOVEL IRON WORKS v. WEXLER CONSTRUCTION" \s "NOVEL IRON WORKS v. WEXLER CONSTRUCTION" \c 1  

26 Mass. App. Ct. 401 (1988)

No. 87-576.

Appeals Court of Massachusetts, Middlesex.

Argued Feb. 10, 1988.

Decided Sept. 22, 1988.

Further Appellate Review Denied Nov. 2, 1988.

 General contractor brought action against property owners for breach of contract.  The Superior Court Department, Middlesex County, held for general contractor, and appeal was taken.  The Appeals Court, Perretta, J., held that:  (1) evidence was sufficient to support finding that oral contract was binding and enforceable, and (2) evidence supported award to general contractor of its out-of-pocket expenses and fee it would have earned had it been allowed to complete project.

 Affirmed.

 F. Anthony Mooney (Linda A. Ouellette, Boston, with him), for Home Life Ins. Co.

 James C. Heigham, Boston, for Boston Realty Advisors, Inc.

 Warren G. Miller, Boston, for Wexler Const. Co., Inc.

 Before GRANT, PERRETTA and FINE, JJ.

 PERRETTA, Justice.

 For the purpose of building condominiums on property owned by the North End Development Trust (Trust), Boston Realty Advisors, Inc. (Boston), and Home Life Insurance Company (Home) formed a joint venture.1 Wexler was to be the general contractor for the project.  Novel furnished structural steel to Wexler pursuant to an oral subcontract.  The enterprise ultimately failed, and actual construction was never commenced.  Novel was not paid for its fabrication and furnishing of the steel, so it brought this action to reach and apply any monies due Wexler from the other defendants.  Wexler had not been paid for its labor, supplies, and services, and it filed a cross claim against Boston and Home.  The case was tried without a jury.  On the last day of the trial, the judge allowed Wexler to amend its cross claim to conform to the evidence.  Wexler maintained that it had an oral contract with Boston and Home for a fee in the amount of a percentage of the total costs of the completed project.  After the close of the evidence and while the case was under consideration, Novel's claims were settled and its action dismissed by stipulation of the parties.  Thereafter judgment entered against Boston and Home for Wexler in the amount of its labor, materials, and anticipated fee on the project.  Boston and Home appeal, claiming error in the judge's allowance of Wexler's motion to amend and in his findings of fact and conclusions of law concerning the existence and enforceability of the oral contract and the sufficiency of Wexler's proof of damages and entitlement thereto.  We affirm.

 I. The Facts.

 We relate the facts as found by the judge.  Wexler has been engaged in the construction business since 1947, specializing as a general contractor for commercial buildings.  Kenneth Wexler is the president of the company.  Dennis C. Stackhouse was the president of Boston, a real estate development company, as well as a trustee of the trust.  Home had agreed, at least tentatively, to participate with Boston in the development of a condominium complex at 350 North Street, Boston.  That parcel of land was owned by the trust.

 Some time in late 1980, or early 1981, Kenneth Wexler and Stackhouse entered into discussions concerning the condominium project.  On or about January 30, 1981, Stackhouse wrote to Wexler on behalf of the trust advising Wexler that "[i]t is our intention to award Wexler ... a contract" for the construction project.  The letter further advised that the "basis for the contract will be either a lump sum or upset price with a fee," and that "[t]his commitment" was subject to "our arriving at a mutually agreeable contract, a mutually agreeable contract price and our obtaining construction financing."

 Throughout the first eight months of 1981, Stackhouse and Kenneth Wexler met frequently.  Wexler had hired a plumbing and heating contractor as well as an electrical contractor to design the mechanical aspects of the building.  The trust engaged an architectural firm, Vitols Associates (Vitols), and Vitols retained a structural engineer, David Berg.  Berg and members of Vitols attended some of the meetings between Stackhouse and Wexler.  Wexler made numerous suggestions as to various ways cost savings could be achieved. By late August, a formal set of architectural and structural drawings and a detailed book of specifications had been completed.

 On September 2, 1981, there was a meeting attended by Kenneth Wexler, Stackhouse, as Boston's authorized agent, and Fred King, an authorized agent of Home.  King advised Wexler that Home was a partner with Boston on the project. After discussion among the three concerning prices and various other aspects of the project, Stackhouse and King informed Wexler of the following specifics. Wexler would have the job of building the condominium complex at a price equal to its (Wexler's) costs plus a fee of six percent of those costs.  However, the total of the costs and the fee was not to exceed a guaranteed maximum contract price of $4,255,000.  Any cost savings were to accrue to the joint venture and to Wexler, seventy and thirty percent, respectively.  It was also agreed that the project would be a " 'fast-track' job, meaning a job where materials requiring a long time to obtain would be ordered early in order to insure timely delivery."  Starting and completion dates were set, and "[a]ll parties shook hands in token of their acceptance of that agreement," which was to be memorialized by a formal contract to be drafted by their attorneys. Thereafter, these terms were set out in two drafts, both dated September 15, 1981.  The terms of each were the same and essentially incorporated the terms discussed on September 2, 1981.  The only difference between the drafts was that the first names Boston as the owner, whereas the second, which was sent to Wexler by counsel for the joint venture on January 6, 1982, names the joint venture as the owner.  Neither draft was ever signed byany of the parties.

 The project was kept on a "fast-track."  Wexler, based upon the drawings and specifications completed in August, had price quotations from various steel suppliers.  On September 24, 1981, Kenneth Wexler, Stackhouse, and King met, and King told Wexler to order the necessary structural steel.  That was done on October 9, when Kenneth Wexler met with Novel's principals, Leo Moreau and Ralph Noveletsky.  At this meeting it was orally agreed that Novel would fabricate and supply the steel for $230,000, and that Wexler would pay Novel "only" after it (Wexler) had received payment for the steel from the joint venture.

 Acting as the general contractor, Wexler also did the following:  arranged for the issuance of a performance and payment bond which was to be executed simultaneously with the general contract, assigned a project manager to the job, obtained building permits,2 made several oral awards of subcontracts, arranged for placement of a trailer at the job site, performed exploratory site work, and received and transmitted shop drawings from subcontractors, including Novel.  Home and Realty executed a formal joint venture agreement on October 23, 1981.

 Between October 20, 1981, and January 7, 1982, Novel ordered and received the structural steel at its plant located in Greenland, New Hampshire.  By February, Novel had completed its fabrication work on over forty-two of the 234 tons of steel.  In the meantime, on December 7, 1981, King wrote to Stackhouse, advising him (perhaps now officially, because in writing) to order the steel which would be paid for by the joint venture.  King further wrote that "[a]ctual payment will not be made until the steel has been delivered which will be in the next two to three months, and until we have received the first draw under our construction loan...."  The next day, Stackhouse sent a copy of the letter to Wexler with a cover letter stating, in part, that the enclosed letter was "authorization" for Wexler to order the steel for the joint venture.  Wexler responded to Boston on December 10, 1981, by letter, a copy of which was also sent to King.  The letter reads:  "We have ordered the steel as your agent until such time as a contract is entered into between us for the entire project.  It is our understanding that you are responsible for the costs of the steel and related expenses such as shop drawings, engineering and freight should a contract not be executed between us."

 Thereafter, in December and January, Boston and Home obtained a loan commitment from the Provident Institution for Savings (Provident) which was never exercised.  Exactly why or when trouble between the joint venturers began is not entirely clear.  In any event, on February 9, 1982, Stackhouse informed Wexler that all work on the project was to cease.  In turn, Wexler immediately notified Novel that it, too, was to cease work on the steel.

 II. Wexler's Motion to Amend.

 Boston and Home allege numerous errors in the judge's findings and conclusions pertaining to whether Boston, Home, and Wexler entered into a binding, enforceable oral construction contract on September 2, 1981.  Before turning to those claims, we consider the threshold question whether Wexler's motion to amend its cross claim to conform to the evidence, see Mass.R.Civ.P. 15(b), 365 Mass. 761-762 (1974), was properly allowed.

 No lengthy discussion is required.  By its cross claim as originally presented, Wexler sought to recover its costs and expenses (for labor, materials, and services) incurred on the project "with a view toward the execution of a general contract."  During trial, there was testimonial and documentary evidence showing the terms of the contract which was to be executed and which formed the basis, in part, at least, for damages beyond the money due and owing Novel.  One of those terms was that Wexler, in addition to its costs, was to receive a fee in the amount of six percent of the costs of construction with a guaranteed maximum contract price of $4,255,000.  As amended to conform to the evidence, Wexler's cross claim asserts a right to recover the fee that it would have received had it been allowed to complete the construction project.

 As Boston and Home objected to the motion to amend, the question before us is whether they were prejudiced by its allowance.  See Hall v. Horizon House Microwave, Inc., 24 Mass.App.Ct. 84, 88, 506 N.E.2d 178 (1987).  See also Smith & Zobel, Rules Practice § 15.8 (1974 and Supp.1988).  Although Boston and Home claim prejudice, they have shown none.3 Compare Parkman Equip. Corp. v. S.A.S. Equip. Co., 14 Mass.App.Ct. 938, 940-941, 437 N.E.2d 256 (1982);  Hall v. Horizon House Microwave, Inc., 24 Mass.App.Ct. at 86-88, 506 N.E.2d 178;  Sereni v. Star Sportswear Mfg. Corp., 24 Mass.App.Ct. 428, 434-436, 509 N.E.2d 1203 (1987).  It is not enough to argue that the motion should not have been allowed as it was not brought until after the close of the evidence.  Rule 15(b) provides that the motion may be brought "at any time, even after judgment."  We see no abuse of discretion in the allowance of the motion.

III. The Contract.

 Boston and Home claim that there was no contract binding them to Wexler for the following reasons:  (a) the facts found by the judge are insufficient as matter of law to show that they had agreed to all the material terms of their transaction and that any subsequent writing was to be a "mere memorial of the contract," Rosenfield v. United States Trust Co., 290 Mass. 210, 216, 195 N.E. 323 (1935);  and (b) any contract had to be in writing to be enforceable as the agreement was not capable of being fully performed within a year of its making.  See G.L. c. 259, § 1, Fifth.  See also Richard Tucker Associates, Inc. v. Smith, 395 Mass. 648, 481 N.E.2d 489 (1985).

 (a) Existence of a binding agreement.  The issue here is whether on September 2, 1981, the "parties bound themselves irrevocably to a contract."   Rosenfield v. United States Trust Co., 290 Mass. at 215, 195 N.E. 323.  The legal principles which are to be applied in resolving the issue are well established.  Where, as here, parties negotiate orally as to the terms of an agreement while intending to execute a written contract, the parties generally are not bound until the contract is signed.  If, however, the parties orally agree to the essential terms of the transaction, it may be inferred that they intended to bind themselves at that time and that the "writing to be drafted and delivered is a mere memorial of the contract, which is already final by the earlier mutual assent of the parties to those terms."   Id. at 216, 195 N.E. 323.  Further, where the facts show that the parties intended to be bound at some point in their negotiations before execution of a formal contract, they will not be bound unless there is agreement as to the basic terms of the undertaking.  See Geo. W. Wilcox, Inc. v. Shell E. Petroleum Prod., Inc., 283 Mass. 383, 387, 390, 186 N.E. 562 (1933).  There must be agreement on the essential terms of the transaction in order that the nature and extent of the parties' obligations can be determined and, hence, enforced.  See Simons v. American Dry Ginger Ale Co., 335 Mass. 521, 525-526, 140 N.E.2d 649 (1957).

 Applying these principles to the facts found by the judge "together with the inferences that ought to be drawn from them," Tull v. Mister Donut Dev. Corp., 7 Mass.App.Ct. 626, 627, 389 N.E.2d 447 (1979), we conclude that in all the circumstances of the transaction Boston and Home entered into a binding agreement with Wexler on September 2, 1981.  We think it obvious from the statements of the parties on that date, the very magnitude of the undertaking, the parties' correspondence subsequent to September 2, and the two drafts of the contract, that they intended to execute a formal contract.  It does not, however, follow conclusively from that fact that the parties did not intend to be mutually bound to the terms agreed upon on that date until such time as the formal contract was executed.  Rosenfield v. United States Trust Co., 290 Mass. at 216, 195 N.E. 323.

 Wexler had been advised as early as January, 1981, that it was to be the general contractor on the project.  The parties met frequently, and Wexler worked with members of Vitols in coming up with architectural and structural drawings and a detailed book of specifications.  Subcontractors had submitted prices to Wexler.  Materials were to be ordered to insure timely delivery as the project was on a "fast track."  That was the ongoing state of affairs when the parties shook hands.  Thereafter, on September 15, 1981, and January 6, 1982, drafts of the contract were submitted but not signed. Notwithstanding the fact that the September 15th draft of the contract (which was virtually identical in all material respects to the second) was not executed, Wexler was given authorization to order the structural steel.  Wexler arranged for the issuance of a bond, assigned a project manager to the job, arranged for placement of a trailer on the job site, made oral subcontract awards, did exploratory site work, and obtained a building permit with funds from Stackhouse.  Boston and Home executed their joint venture agreement and obtained a loan commitment for the project from the Provident.  On January 29, 1982, King forwarded a copy of Wexler's brochure to Home's president with a cover letter identifying Wexler as "our general contractor" and stating that "I am submitting this to you because you requested information regarding the general contractor."  See Martino v. First Natl. Bank, 361 Mass. 325, 332, 280 N.E.2d 174 (1972), quoting from Pittsfield & No. Adams R.R. v. Boston & Albany R.R., 260 Mass. 390, 398, 157 N.E. 611 (1927) ("There is no surer way to find out what parties meant, than to see what they have done"). See also Plunkett v. First Fed. Sav. & Loan Assn., 18 Mass.App.Ct. 294, 302- 303, 464 N.E.2d 1381 (1984);  Keating v. Stadium Management Corp., 24 Mass.App.Ct. 246, 251-252, 508 N.E.2d 121 (1987).

 In addition to the parties' actions before and after September 2, 1981, their negotiations of that date bespeak finality.  See Rosenfield v. United States Trust Co., 290 Mass. at 216, 195 N.E. 323.  The parties had available to them at that meeting the drawings and specifications which set out the general conditions of the construction.  There was a cost estimate list, dated September 2, 1981, setting out over thirty items, reflecting changes in prices estimated on June 2, 1981, and showing deletions of some items to reduce costs.  According to Kenneth Wexler's testimony, these costs were discussed at length and in detail.  The parties arrived at a guaranteed contract price, Wexler's fee, retainage terms, allocation of cost-savings, and commencement and completion dates.  Those terms appear in the two drafts of the unsigned contracts.

 Each case turns on its own facts.  The parties were well beyond  "imperfect negotiation" and working out the "rudiments of ... [their] deal." Tull v. Mister Donut Dev. Corp., 7 Mass.App.Ct. at 627, 630, 389 N.E.2d 447.  The preliminaries had been completed, the essential terms of the agreement had been reached, and the parties thereafter engaged in activities consistent with their agreement.  See White Spot Constr. Corp. v. Jet Spray Cooler, Inc., 344 Mass. 632, 633-634, 183 N.E.2d 719 (1962).  Compare Tull v. Mister Donut Dev. Corp., 7 Mass.App.Ct. at 628-630, 389 N.E.2d 447;  Held v. Zamparelli, 13 Mass.App.Ct. 957, 958, 431 N.E.2d 961 (1982).  We conclude that the agreement was binding.

 (b) The Statute of Frauds.4  It must now be determined whether the binding agreement is enforceable.  Arguing in the alternative, Boston and Home claim that if there was an agreement between them and Wexler, it could not be fully performed within one year, and, therefore, any oral agreement was unenforceable under G.L. c. 259, § 1, Fifth.5 They point to evidence which shows that the parties contemplated that construction would commence on October 1, 1981, on a "fast-track" basis and be substantially completed no later than October 30, 1982.

There is nothing in the evidence, however, which shows that the parties agreed that the construction was not to be completed before October 30, 1982, as contrasted with their agreement and understanding that it could take over twelve months to complete the job.  See Peters v. Westborough, 19 Pick. 364, 367 (1837) ("[I]n order to bring a parol agreement within the clause of the statute in question, it must either have been expressly stipulated by the parties, or it must appear to have been so understood by them, that the agreement was not to be performed within a year");  Bolton v. Van Heusen, 249 Mass. 503, 506, 144 N.E. 384 (1924) ("The agreement in conceivable circumstances might have been performed within a year.  When it does not appear that a contract cannot in any event be performed within a year, then it is not within the statute of frauds and need not be in writing.  That statute does not apply to contracts which may be performed within, although they may also extend beyond, that period");  Joseph Martin, Inc. v. McNulty, 300 Mass. 573, 577, 16 N.E.2d 4 (1938), explaining and quoting from Peters v. Westborough, 19 Pick. at 367 ("[A]ny understanding that the agreement was not to be performed within a year 'is to be absolute and certain, and not to depend on any contingency' ").  Compare Richard Tucker Associates, Inc. v. Smith, 395 Mass. at 650, 481 N.E.2d 489 ("We discern no basis for concluding that the agreement in this case could have been performed within one year.  The agreement called for the plaintiff to assist in arranging a lease of the defendants' property for a period of years.  The parties clearly contemplated that the lease should continue for more than one year, and probably for at least three years").

 Although it does not appear that the agreement required Wexler to complete the job within a year, neither does it appear that the parties expressly agreed that Wexler would not finish within that period.  Rather, all the evidence shows that Boston and Home wanted the construction completed as soon as possible and, at the outside, by October 30, 1982.  The faster the job was done, the happier Boston and Home would be.  The agreement is not within G.L. c. 259, § 1, Fifth.

 IV. Damages.

 There are two components to the damages awarded Wexler:  (a) the fee that it would have earned had it been permitted to complete the contract, $200,000;6 and (b) its cost of the labor performed and materials furnished, $15,995.  Boston and Home claim error as to each.

 (a) The fee.  Upon appropriate proof, Wexler is entitled to recover its fee.  Predictably, the argument is that Wexler's proof (of what the cost of construction would be) was speculative.  See White Spot Constr. Corp. v. Jet Spray Cooler, Inc., 344 Mass. at 635, 183 N.E.2d 719 quoting from John Hetherington & Sons, Ltd. v. William Firth Co., 210 Mass. 8, 21-22, 95 N.E. 961 (1911):  " '[R]ecovery can be had where loss of profits is the proximate result of the breach, ... and where it can be determined as a practical matter with a fair degree of certainty what the profits would have been.  But profits cannot be recovered ... when they are remote, or so uncertain, contingent, or speculative as not to be susceptible of trustworthy proof.  They must be capable of ascertainment by reference to some definite standard, either of market value, established experience or direct inference from known circumstances.' "

 We see major differences from rather than similarities between Wexler's proof and that of the plaintiff in White Spot Constr. Corp. v. Jet Spray Cooler, Inc., 344 Mass. at 635-636, 183 N.E.2d 719.  All that was presented in that case were three estimates made by the plaintiff and the cost of the completed building, which was not shown to be "similar to the contemplated structure which ... [the plaintiff] purported to estimate."  Id. at 636, 183 N.E.2d 719.  Here Wexler presented, in addition to his testimony, the price list of September 2, 1981.  That list was analyzed in detail on that date by Kenneth Wexler, Stackhouse, and King, who had the plans, drawings, specifications, and general conditions available to them at that time and who made certain deletions of items from the list to reduce the total estimated cost.  As best we can discern from the somewhat blurred copy of that list presented in the record appendix, the total estimated cost of the items listed was $4,355,188 which included an amount of $244,723 which was labelled "Overhead & Profit 6%."  The parties orally agreed that the guaranteed maximum price of the contract (costs plus fee) was $4,255,000.  Further, there was evidence to show that on January 29, 1982, Boston and Home sought from the Provident a revised loan commitment (up from $5,500,000 to $5,755,000).  In a "budgeted projected cost schedule" attached to their request, "construction" is listed at $4,155,000.  On this evidence we see no error in the judge's conclusion that the amount of Wexler's fee had been established with a fair degree of certainty and rested upon a solid foundation in fact.

 (b) Labor and materials.  Here the argument is that Wexler is not entitled to recover its out-of-pocket costs because, if it is concluded that there is an enforceable oral contract, the terms of that contract preclude recovery.  The argument focuses upon the two drafts of the contract which were never signed but which, according to Kenneth Wexler's testimony, incorporated all the terms and details of the "deal" of September 2, 1981.7

 Under the terms of the written contract, Wexler would be entitled to reimbursement of certain specified out-of-pocket costs incurred in its performance of the work to be done for Boston and Home.  The contract defines the "work" as "Construction of ... North End Condominiums."  Because actual construction was never commenced, through no fault of Wexler's, the claim is that none of Wexler's out-of-pocket costs are reimbursable.  This argument fails for the reason, if no other, that the contract also provides that "[t]he term Cost of the Work shall mean costs necessarily incurred in the proper performance of the Work and paid by the Contractor."  As itemized and explained by Kenneth Wexler at trial, each of the expenditures at issue was incurred by Wexler in preparation for its performance of the work to be done in building the condominium complex for Boston and Home.  We think it reasonable to conclude that, if work is to be performed properly, a certain amount of preparation is anticipated and expected.

 There is an additional argument in respect to one cost item, an amount of  $9,600 for services provided by a Wexler employee assigned as the project manager on the job.  Under the terms of the contract, salaries and expenses related to Wexler's personnel were not to be reimbursed where the work was performed at Wexler's "principal office," whereas, if performed by personnel "stationed at the field office," salary and expenses would be reimbursed.  It is argued that Kenneth Wexler admitted at trial that the project manager worked out of the principal office.

 This synopsis of Kenneth Wexler's testimony is not entirely accurate.  What he stated is as follows.  In late September or early October, 1981, he pulled the project manager from his other jobs and assigned him to the present project. The project manager was to be "stationed at the field office," that is, he was to work at the site from a trailer.  As explained by Wexler, the project manager went to the work site "innumerable times" but was required to return to the office to work on the project.  The reason for this was that Wexler's trailer was to be located on the existing parking lot at the site.  However, Stackhouse would not empty the lot to accommodate the trailer.  Wexler repeatedly asked Stackhouse to empty the lot, and Stackhouse would assure him that the lot would be clear the next day.  The project manager would then go to the lot and find that it had not been readied for him, and he would return to Wexler's office to do his work.  On these facts and under the terms of the agreement, we see no error in the judge's inclusion of this portion of Wexler's out-of-pocket costs.

 In light of our conclusion, we need not consider the claim that Wexler incurred the disputed out-of-pocket costs for its own benefit and that it is, therefore, precluded from recovering damages under the theory of quantum meruit.  Were we to reach that issue, we would conclude that, on the facts found by the judge, it would be fair and equitable to allow Wexler to recover its out-of-pocket costs as they were incurred for the benefit of Boston and Home with the reasonable expectation by all the parties that Wexler would be reimbursed.  See generally Salamon v. Terra, 394 Mass. 857, 477 N.E.2d 1029 (1985).

 JUDGMENT AFFIRMED.
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Supreme Judicial Court of Massachusetts, Worcester.

Oct. 31, 1947.

 Action by the Epdee Corporation against Samuel Richmond and another for specific performance of an oral contract to convey land and buildings including an oil burner and kitchen range.  From a final decree for the plaintiff, the defendants appeal.

 Decree modified and, as modified affirmed.

 Appeal from Superior Court, Worcester County; O'Brien, Judge.

 Before QUA, C. J., and LUMMUS, DOLAN, RONAN, and WILKINS, JJ.

 J. W. Ceaty and L. Seder, both of Worcester, for plaintiff.

 Nicholas Fusara, Nunziato Fusara, and J. Y. Young, all of Worcester, for defendants.

 QUA, Chief Justice.

 The defendants appeal from a final decree granting to the plaintiff specific performance of an oral contract to convey to the plaintiff land and buildings on Einhorn Road in Worcester, including an oil burner and kitchen range.  The evidence is reported.

 On January 9, 1946, the defendants signed and delivered to an agent of the plaintiff a memorandum in writing wherein they stated that they agreed to sell to the plaintiff 'the premises at 28 Einhorn Road including oil burner and kitchen range for $12,500 under the following conditions * * *.'  The conditions stated were, in substance, that the plaintiff should have title and possession by September 1, 1946; that if the defendants could not find other quarters, they be allowed to occupy the first floor at $50 a month rent 'for a reasonable length of time'; and that if a commission should be 'charged' the deal would be 'off.'

 At the hearing in the Superior Court the defendants' principal contention seems to have been that by the true terms of the oral agreement the plaintiff was to assume a mortgage of $6,000 already on the property and to pay $12,500 in addition.  This would make the total purchase price $18,500.  The trial judge on ample evidence found against this contention.  He also justifiably found that the plaintiff was able, willing, and ready to perform its obligation under the contract, but was prevented from doing so by the defendants' refusal to perform, and that no commission has been 'charged' and no one intends to charge any.

 The defendants' principal contention before us is that the memorandum is insufficient to satisfy the statute of frauds, G.L.(Ter.Ed.) c. 259, § 1, Fourth, in that it says nothing about the type of deed to be given, whether warranty or quitclaim, nothing with reference to apportionment of taxes, water rates, insurance, and the like, nothing with reference to restrictions or easements or possible leases, and nothing as to whether the plaintiff was to assume the existing mortgage.  The simple answer to this contention is that although those and many other matters might have been the subject of express agreement at the time of the making of the oral contract, it does not appear that any of them was.  The reasonable inference from the evidence is that the oral agreement was correctly stated in the memorandum and included nothing not stated or necessarily implied therein.  A memorandum will satisfy the statute if, but only if, it correctly states the oral undertaking of the party sought to be charged.  Hayes v. Jackson, 159 Mass. 451, 34 N.E. 683; Bogigian v. Booklovers' Library, 193 Mass. 444, 447, 79 N.E. 769; Forman v. Gadouas, 247 Mass. 207, 212, 214, 142 N.E. 87; Fichera v. City of Lawrence, 312 Mass. 287, 289, 44 N.E.2d 779; Taylor v. City of Haverhill, 316 Mass. 380, 382, 383, 55 N.E.2d 617; Frost v. Kendall, 320 Mass. 623, 625, 70 N.E.2d 521; G.L.(Ter.Ed.) c. 259, § 2.  That requirement was met in this case.

 The effectiveness of a contract for the sale and purchase of real estate is not impaired by the absence of the elaborate stipulations often found in such contracts providing for the kind of deed to be given, the division of charges against the property, the disposition of mortgages and other encumbrances, and similar matters.  A simple agreement to sell and to buy is enough if it identifies the parties and the land and fixes the price.  Such an agreement is commonly interpreted to require the conveyance of a good title free of encumbrances upon payment of the price in cash within a reasonable time.  The price need not always be expressly stated.  Shayeb v. Holland, 321 Mass. 429, 430, 431, and cases cited, 432, 433, 73 N.E.2d 731.

 No contention seems to be made, and none could be made, that the description of the land in the memorandum was inadequate.  The land was a corner lot in a city, and the defendants owned no other property in that city.  Cousbelis v. Alexander, 315 Mass. 729, 731, 54 N.E.2d 47, 15o A.L.R. 1108.

The defendants contend that some provision should have been made in the final decree for their continued occupancy of the first floor of the premises 'for a reasonable length of time.' This contention requires no extended discussion.  By the time the decree after rescript is entered the defendants will have remained in possession at least fourteen months after September 1, 1946, when by the terms of the agreement the conveyance was to have been made. We think they will have had the 'reasonable length of time' which the contract gave them.

 The final decree should not have required the defendants to give a warranty deed, since their obligation to give a good title could be satisfied by a deed without covenants of warranty.  Kyle v. Kavanagh, 103 Mass. 356, 4 Am.Rep. 560; Wells v. Day, 124 Mass. 38.  The decree must be modified in this respect, and also as to the time fixed for performance, which has expired pending this appeal.

 An appeal from the judge's findings of fact and order for decree is dismissed.  Broderick's Case, 320 Mass. 149, 151, 67 N.E.2d 897; Graustein v. Dolan, 282 Mass. 579, 582, 583, 185 N.E. 489.  The final decree as modified is affirmed with costs of appeal.

 So ordered.
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Supreme Judicial Court of Massachusetts, Suffolk.

June 6, 1947.

  Bill in equity by John V. Shayeb against Mary E. Holland for specific performance of option in lease to purchase demised premises.  From an interlocutory decree sustaining a demurrer and from a final decree dismissing the bill, plaintiff appeals.

  Decree reversed.

  Appeal from Superior Court, Suffolk County; Donnelly, Judge.

  Before FIELD, C. J., and QUA, DOLAN, RONAN, and WILKINS, JJ.

  J. C. Jones, and J. T. Bowes, both of Boston, for plaintiff.

  S. H. Rudman, of Cambridge, and J. Schneider, of Boston, for defendant.

  RONAN, Justice.

  The plaintiff, the assignee of a lease given by the defendant of a parcel of land with the buildings thereon in Revere for the period of ten years ending December 31, 1946, brings this bill in equity for the specific performance of a paragraph in the lease which provides that 'the lessee at his option shall be entitled to the privilege of purchasing the aforesaid land and buildings.'  The lease granted to the lessee the right to sublet and to make improvements upon the premises which were used for the purpose of furnishing amusement to the public, and the bill alleges that the lessee and the plaintiff have spent large sums in the development of the property.  The plaintiff notified the defendant on October 17, 1946, that he desired to exercise the option to purchase the demised premises, but the defendant has refused to convey the property to him. The plaintiff appealed from an interlocutory decree sustaining a demurrer and from a final decree dismissing the bill.

 The contract upon which the bill is based is alleged to have arisen out of the acceptance of the option by the plaintiff, and the question presented is whether the contract contains all the essential elements involved in a contract for the proposed conveyance of the demised premises.  A contract must be complete and definite to support a decree for specific performance, Boston & Maine Railroad v. Babcock, 3 Cush. 228; Callanan v. Chapin, 158 Mass. 113, 32 N.E. 941; Giles v. Dunbar, 181 Mass. 22, 62 N.E. 985; Jamestown Portland Cement Corp. v. Bowles, 228 Mass. 176, 117 N.E. 41; but a contract embodying all the material factors for the accomplishment of a transaction undertaken by the parties is not incomplete or indefinite because it fails to express in terms some matters concerning the performance of the contract and reasonably necessary for the attainment of its object.  In the instant case, the offer of the defendant to sell the demised premises must be interpreted to mean that, if the offer is accepted by the plaintiff, she will execute and deliver a deed of the premises free from encumbrances, upon the payment of cash, within a reasonable time.  Smith v. Greene, 197 Mass. 16, 83 N.E. 9; Nickerson v. Bridges, 216 Mass. 416, 103 N.E. 939; Pearlstein v. Novitch, 239 Mass. 228, 230-231, 131 N.E. 853; Grant v. Pizzano, 264 Mass. 475, 480, 163 N.E. 162; Laidlaw v. Vose, 265 Mass. 500, 504, 505, 164 N.E. 388; Church v. Lawyers Mortgage Investment Corp. of Boston, 315 Mass. 1, 6, 51 N.E.2d 450.

 The offer of the defendant made no reference to the price of the land.  The parties never agreed upon any definite price or made any attempt to do so, and never agreed upon any specific method for fixing the price.  The plaintiff contends that the option should be interpreted to mean that the defendant offered to sell at a fair and reasonable price.  The interpretation of this written option is a question of law for the court.  Atwood v. Boston, 310 Mass. 70, 75, 37 N.E.2d 131; Edmund Wright Ginsberg Corp. v. C. D. Kepner Leather Co., 317 Mass. 581, 586, 59 N.E.2d 253.

 The option was a material term of the lease and may well have been one of the factors that induced the execution of the lease by the lessee, especially where, as here, the lessee was permitted to make alterations, to erect a building and to improve the premises.  The parties were dealing with each other not only as lessor and lessee but also as prospective vendor and vendee.  The option was for the exclusive benefit of the lessee.  It could not be continued as a binding obligation of the lessor except by the performance of the terms of the lease by the lessee.  It was supported by the underlying consideration of the lease.  It ran with the land and inured to the benefit of the plaintiff as assignee of the lessee. Leominster Gas Light Co. v. Hillery, 197 Mass. 267, 83 N.E. 870; Judkins v. Charette, 255 Mass. 76, 151 N.E. 81, 45 A.L.R. 1.

 It is assumed that the parties were acting in good faith in executing the lease, and that they intended to proceed in a straightforward manner in carrying out the terms of the lease, including the option to sell if the lessee should exercise it, Clark v. State Street Trust Co., 270 Mass. 140, 169 N.E. 897; Kennedy Bros. Inc. v. Bird, 287 Mass. 477, 192 N.E. 73; Agricultural National Bank v. Brennan, 295 Mass. 325, 3 N.E.2d 769; and it is for this reason that courts will, if reasonably possible, interpret a contract so as to make it a valid and enforceable undertaking rather than one of no force and effect.  Talbot v. Rednalloh Co., 283 Mass. 225, 186 N.E. 273; Mutual Paper Co. v. Hoague-Sprague Corp., 297 Mass. 294, 8 N.E.2d 802; Weiner v. Pictorial Paper Package Corp., 303 Mass. 123, 20 N.E.2d 458.  This principle of interpretation has been frequently followed in this court. Speirs v. Union Drop-Forge Co., 174 Mass. 175, 54 N.E. 497; Niles v. Graham, 181 Mass. 41, 62 N.E. 986; Letts-Parker Grocer Co. v. W. R. Marshall & Co. Inc., 232 Mass. 504, 122 N.E. 647; Greene v. Boston Safe Deposit & Trust Co., 255 Mass. 519, 152 N.E. 107; Beacon Oil Co. v. Perelis, 263 Mass. 288, 160 N.E. 892; Palmer Electric & Manufacturing Co. v. Underwriters' Laboratories, Inc., 284 Mass. 550, 188 N.E. 257.

 The price of a parcel of land is undoubtedly an essential element of a contract for its sale.  Ansorge v. Kane, 244 N.Y. 395, 155 N.E. 683.  A contract leaving the price of the land to a future agreement between the parties would be indefinite and incomplete and could not be enforced.  Lyman v. Robinson, 14 Allen 242; Sibley v. Felton, 156 Mass. 273, 31 N.E. 10; Woods v. Matthews, 224 Mass. 577, 113 N.E. 201; Hampden Railroad Corp. v. Boston & Maine Railroad, 233 Mass. 411, 124 N.E. 254.  It is true that the option in question does not in terms provide for the determination of the price by any subsequent agreement.  We think that the offer to sell in the present case should be reasonably understood to be an offer to sell for a fair and reasonable price.  Otherwise, the offer would have no practicable value but would be a mere illusion or perhaps a snare to the unwary.  In somewhat similar situations, the provisions in leases for a renewal of the term or for a sale of the demised premises have been held to imply a fair rental or price. Hoadly v. M'Laine, 10 Bing. 482; Joy v. St. Louis, 138 U.S. 1, 11 S.Ct. 243, 34 L.Ed. 843; Hall v. Weatherford, 32 Ariz. 370, 259 P. 282, 56 A.L.R. 903; Wilson v. Brown, 5 Cal.2d 425, 55 P.2d 485; Slade v. Lexington, 141 Ky. 214, 132 S.W. 404, 32 L.R.A.,N.S., 201; Bird v. Couchois, 214 Mich. 607, 183 N.W. 36; R. F. Robinson Co. v. Drew, 83 N.H. 459, 144 A. 67; Edwards v. Tobin, 132 Or. 38, 284 P. 562, 68 A.L.R. 152; Cummings v. Nielson, 42 Utah 157, 129 P. 619; Young v. Nelson, 121 Wash. 285, 209 P. 515, 30 A.L.R. 568; Diettrich v. J. J. Newberry Co., 172 Wash. 18, 19 P.2d 115.  There are decisions to the contrary where the price is not stated or the method for fixing it is not prescribed in the contract.  Sander v. Schwab, 315 Ill. 623, 146 N.E. 509; Wolf v. Lodge, 159 Iowa 162, 140 N.W. 429; Andreula v. Slovak Gymnastic Union Sokol Assembly No. 223, 138 N.J.Eq. 257, 47 A.2d 878; Brandenburger & Marx, Inc., v. Heimberg, Mun.Ct.N.Y., 34 N.Y.S.2d 935. Parker v. Murphy, 152 Va. 173, 146 S.E. 254; Machesky v. Milwaukee, 214 Wis. 411, 253 N.E. 169.

  The offer of the lessor to sell was absolute and unconditional.  It was unlike the covenant in Fogg v. Price, 145 Mass. 513, 515, 14 N.E. 741, 743, which provided that, 'if the premises are for sale at any time, the lessee shall have the refusal of them,' and which was simply an agreement giving the lessee the first chance to make a contract at a price to be agreed upon by the parties.  Neither is the option here like the one in Cloverdale Co. v. Littlefield, 240 Mass. 129, 133 N.E. 565, giving the lessee 'the first right to re-lease' for a further term, which was held to confer only a preferential right for a renewal if the owner desired to lease the property to anyone.  See also Chandler & Co. Inc. v. McDonald-Weber Co., 215 Mass. 365, 102 N.E. 319, where the lessee was given an opportunity to buy upon terms to be fixed by the owner.  The case is also distinguishable from Pray v. Clark, 113 Mass. 283, and Conos v. Sullivan, 250 Mass. 376, 145 N.E. 529, where the method adopted by the parties for fixing the renewal rental was too indefinite to be enforced.  The selection of this particular method negatived the existence of an intention to employ any other standard for determining the rental.  See, however, Phippen v. Stickney, 3 Metc. 384, where it became impossible to ascertain the price by arbitration as provided in the agreement, and the plaintiff was permitted to recover because the contract contemplated that under such conditions the land should be conveyed at a reasonable price.

 The acceptance of the written option by the assignee of the lessee during the term of the lease made it a mutual contract which he can enforce and, the contract being complete and definite, the statute of frauds would not bar specific performance merely because the parties had not agreed upon a specific and exact price but had agreed upon a sale at the fair and reasonable value of the demised premises.  See Hayes v. Jackson, 159 Mass. 451, 34 N.E. 683; White v. Dahlquist Mfg. Co., 179 Mass. 427, 60 N.E. 791; Desmaris v. Taft, 210 Mass. 560, 562, 97 N.E. 96; Forman v. Gadouas, 247 Mass. 207, 142 N.E. 87; Hoadly v. M'Laine, 10 Bing. 482.

 The option did not prescribe the manner in which notice was to be given to the lessor of its acceptance, and the notice alleged to have been given by the plaintiff, although requesting a conveyance in fourteen days, was not an unreasonable or insufficient method of exercising the option.  Lack v. Western Loan & Building Co., 9 Cir., 134 F.2d 1017; Mauzy v. Elliott, 146 Neb. 865, 22 N.W.2d 142; 35 C.J., Landlord & Tenant, § 184.

  The decree sustaining the demurrer and dismissing the bill are reversed with costs to the plaintiff.

  So ordered.

COUSBELIS v. ALEXANDER TA \l "COUSBELIS v. ALEXANDER" \s "COUSBELIS v. ALEXANDER" \c 1 
 315 Mass. 729 (1944)

Supreme Judicial Court of Massachusetts, Middlesex.

March 29, 1944.

 Action by Louis N. Cousbelis against Daniel Alexander, who declared in set-off for breach of a contract to buy real estate.  The Appellate Division vacated a district judge's finding for defendant and ordered judgment for plaintiff, and defendant appeals.

 Order reversed, and judgment for defendant on the district judge's finding ordered.

 Appeal from Third District Court of Middlesex County; Walcott, Judge.

 Before FIELD, C. J., and LUMMUS, DOLAN, RONAN, and WILKINS, JJ.

 H. Hoffman, of Boston, for plaintiff.

 L. W. Cooch, of Boston, for defendant.

 WILKINS, Justice.

 The defendant declared in set-off for breach of a contract to buy real estate.  The district court judge made a finding for the defendant.  The Appellate Division vacated the finding and ordered judgment for the plaintiff. The defendant appealed.

 Whether the defendant's cause of action is properly one for set-off (see Ryder v. Warren, 295 Mass. 24, 3 N.E.2d 221) is not before us. No point of pleading was raised before the trial judge.  See Botti v. Venice Grocery Co., 309 Mass. 450, 458, 35 N.E.2d 491, 135 A.L.R. 1387.

 The only question is the sufficiency of a memorandum under the statute of frauds (here G.L. [Ter.Ed.] c. 259, § 1, Fourth).  The trial judge's findings show the following:  The defendant was the owner of three lots, comprising 14,300 square feet, on Galvin Road, Watertown. This was the only land he owned in Watertown.  The defendant orally agreed to sell, and the plaintiff to buy, this land at thirty-two two cents per square foot.  On September 1, 1941, the plaintiff handed the defendant a check for $200, payable to the defendant, wholly in the plaintiff's handwriting, on the face of which was written, 'Deposit for land in Galvin Road, Watertown price 32 cents a foot.'  The defendant cashed the check, and the plaintiff 'proceeded to dump' on the land.  The plaintiff later repudiated the agreement.  Both parties testified that the plaintiff filled a cellar hole and changed the surface.

 We are of opinion that the memorandum was sufficient to satisfy the statute of frauds.  It 'need not be a formal document intended to serve as a memorandum of the contract; but it must contain the terms of the contract agreed upon--the parties, the locus (if an interest in real estate is dealt with), in some circumstances the price, * * * and it must be signed by the party to be charged or by some one authorized to sign on his behalf.'  Des Brisay v. Foss, 264 Mass. 102, 109, 162 N.E. 4, 6.  In the nature of things there is not reason why the memorandum cannot be written on a check.  'The form of the memorandum is immaterial, if its contents adequately set forth the agreement.'  Hurley v. Brown, 98 Mass. 545, 546, 96 Am.Dec. 671.  In Little v. Pearson, 7 Pick. 301, 19 Am.Dec. 289, a valid memorandum was written on a promissory note. The payee and the maker of the check in the present case are sufficiently identified as the seller and the purchaser, respectively.  In McGovern v. Hern, 153 Mass. 308, 26 N.E. 861, 10 L.R.A. 815, 25 Am.St.Rep. 632, and Lewis v. Wood, 153 Mass. 321, 26 N.E. 862, 11 L.R.A. 143, relied upon by the plaintiff, the seller was not named or described with reasonable certainty.  In Sanjean v. Miller, 248 Mass. 288, 142 N.E. 799, the form of the memorandum was such as to cast doubt upon the identity of the purchaser, and no price whatsoever, was given.  The locus is sufficiently described.  It was on a definitely located street and was all the land the defendant owned on it.  'When a seller of land owns only one estate which answers the description given in a memorandum, that must be taken to be the estate to which the memorandum refers, and a memorandum that contains only a slight description of such an estate will satisfy the requirements of the statute of frauds.'  Michelson v. Sherman, 310 Mass. 774, and cases cited at page 776, 39 N.E.2d 633, at pages 634, 635, 139 A.L.R. 960.  Doherty v. Hill, 144 Mass. 465, 467, 11 N.E. 581; Am. Law Inst. Restatement:  Contracts, s. 207, Illustration 9.  The statement of a unit price per foot is enough.  'In the memorandum required to take a contract for the sale of lands out of the statute of frauds, the price may be stated in any words or figures which clearly indicate, as applied to the subject, what that price is.'  Gowen v. Klous, 101 Mass. 449, 454.  A time for performance need not be set forth.  The law will imply a reasonable time.  Nickerson v. Bridges, 216 Mass. 416, 420, 103 N.E. 939; Michelson v. Sherman, 310 Mass. 774, 776, 39 N.E.2d 633, 139 A.L.R. 960; Church v. Lawyers Mortgage Investment Corp. of Boston, 315 Mass. 1, 6, 51 N.E.2d 450.  There is no variation between the oral contract and the memorandum because the declaration in set-off alleged October 1 as the date for performance.  The trial judge did not find that the oral agreement contained any date for performance.  The principle of Fichera v. Lawrence, 312 Mass. 287, 44 N.E.2d 779, therefore, does not apply.

 The agreement is not defective as failing to show the kind of transaction agreed upon.  The word 'price' on these facts is consistent only with a sale of the property.  It is 'The consideration in money given for the purchase of a thing.'  2 Bouv. Law Dict., Rawle's Third Revision, p. 2683. See De L'Isle v. Succession of Moss, 34 La.Ann. 164, 167; Good v. Erker, 170 Mo.App. 681, 690, 153 S.W. 556; Hudson Iron Co. v. Alger, 54 N.Y. 173, 177; Scott v. People, 62 Barb., N.Y., 62, 72; Guy v. McDaniel, 51 S.C. 436, 440, 29 S.E. 196; Williston on Contracts (Rev.ed.) s. 574; 49 C.J. 1345. 'Price' is not an appropriate word to refer to payments as tenant under a lease, which are commonly denominated 'rent.'  See Guild v. Sampson, 232 Mass. 509, 513, 122 N.E. 712; Whiting Paper Co. v. Holyoke Water Power Co., 276 Mass. 542, 547, 177 N.E. 574.  Nor does 'price 32 cents a foot' indicate an option in the circumstances.

 The trial judge correctly denied the plaintiff's requests for rulings to the effect that the memorandum was insufficient.  He was in error, however, in stating, 'I find that the check constituted a sufficient memorandum in connection with the physical alteration of the surface of the land to satisfy the Statute of Frauds.'  The memorandum was enough by itself, and the physical alteration could not be considered for two reasons:  (1)  Part performance is recognized only in equity.  Montuori v. Bailen, 290 Mass. 72, 75, 194 N.E. 714, 97 A.L.R. 789.  (2)  Such performance must be by the party seeking to enforce the oral contract.  Glass v. Hulbert, 102 Mass. 24, 31, 3 Am.Rep. 418; Palumbo v. James. 266 Mass. 1, 3, 164 N.E. 466.

 The Appellate Division thought that this error in some way tainted the trial judge's otherwise correct denial of the plaintiff's requests.  We are unable to follow this conclusion.  The right result is not to be set aside because it was reached by error which can be corrected on the record.  Ryder v. Warren, 295 Mass. 24, 29, 3 N.E.2d 221.

 The order of the Appellate Division is reversed, and judgment is to be entered for the defendant on the declaration in set-off on the finding of the trial judge.

 So ordered.
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264 Mass. 102 (1928)

Supreme Judicial Court of Massachusetts, Suffolk.

June 12, 1928.

 Exceptions from Superior Court, Suffolk County; James H. Sisk, Judge.

 Action by Lucy I. Des Brisay and others against Eugene N. Foss. Verdict for defendant, and plaintiff brings exceptions. Exceptions overruled.

 W. R. Bigelow, of Boston, for plaintiffs.

 L. A. Mayberry and R. Gallagher, both of Boston, for defendant.

 WAIT, J.

 The plaintiffs sue in contract or tort.

 The count in contract alleges breach of a promise either to remodel certain premises on Charlesgate East in Boston so as to fit them for use as a hospital, or to erect a modern hospital building in their stead and to lease or secure leases for a term of twenty years, or to lease the remodelled or newly erected buildings to a corporation to be formed by the plaintiffs. The count in tort alleges a false representation that the title to the property was good, when, in truth, it was so encumbered by restrictions that the premises could not be occupied for a hospital.

 The counts, necessarily, are for a single cause of action; otherwise they could not be joined in a single action at law. The recovery actually sought is for all loss to the plaintiffs resulting from action which they took in consequence of the representation, and of the promised performance of the defendant's undertaking. The answer pleaded a general denial and the statute of frauds.

 The plaintiffs filed a replication, setting out, in substance as stated in the counts of the declaration, the circumstances surrounding them when the alleged contract was made, as well as the action taken by them in reliance upon it, and claiming that the defendant was thereby estopped to set up the statute of frauds as a defense; and that, in equity, the plaintiffs were entitled to be absolutely and unconditionaly relieved against such defense. On Motion this was stricken from the files. A bill of exceptions presents the propriety of this ruling for determination.

 There was no error in the ruling. No new facts were set up in the answer. No replication was necessary. The facts alleged in the replication afford as full relief at law as they would in equity and, therefore, G. L. c. 231, § 35, which authorizes a replication setting up an equitable defence, is not applicable. Comstock v. Livingston, 210 Mass. 581, 97 N. E. 106. Moreover, the plaintiffs at the trial had such benefit as the facts alleged furnish. They were not prejudiced.

 A second bill of exceptions to rulings made at the trial to a jury is also before us. At the trial there was evidence that the plaintiffs, who as partners had carried on a successful private hospital in leased premises on Newbury street in Boston and whose leases would expire on August 1 and 31 of 1922, understood that they could renew their leases if they so notified the landlords before July, 1922; but they desired to secure larger and more modern accommodations. In searching for suitable premises, some time in August of 1921, they applied to real estate brokers who eventually introduced them to the defendant, the controlling owner of premises of the Suburban Realty Corporation on Charlesgate East and Beacon street in Boston. The buildings, as they stood, were not suitable for hospital uses. It was proposed that the defendant remodel them or build a modern hospital building on the land, and that the plaintiffs form a corporation to take over their existing business, to lease or purchase the land with the new or remodelled structure, and there to carry on a private hospital. Plans for buildings were proposed and discussed and efforts were made to interest others in a hospital trust for financing the business; but no remodelling or construction was entered upon by the defendant in spite of urging by the plaintiffs. In February of 1922 the plaintiffs organized 'Des Brisay Hospital, Inc.,' a corporation under the laws of the commonwealth, to own or lease and to carry on the hospital contemplated. They stated to the brokers that the location was satisfactory and they were willing to consider securing it, but that they must be sure they could have the property secured for their use and the buildings put up without expense to them, as they must notify their present landlords whether they would renew their leases. They asked whether the title were good and were told that it had been recently examined and was good--that it would be to waste time and money to have it re-examined. In reliance on these statements they made no investigation thereof. They notified the landlord at Newbury street that they would not renew the existing leases, and, under date of February 22, 1922, new leases were made to another tenant to take effect from and after August 1, 1922. The existing leases contained no covenants for renewal. Such right as the plaintiffs had to renew, if any, rested upon oral promises. Rent had not always been paid promptly, and arrears existed at the time of the early negotiation with the defendant.

 In April, May or June of 1922, the plaintiffs were informed that the title to the Charlesgate premises was encumbered by restrictions and that the land could not be used for hospital purposes. Considerable time and effort was expended by the plaintiffs in endeavors to secure the release of the restrictions but without success. The defendant offered for the plaintiffs' consideration other property in which he was interested situated upon Audubon road. Other plans for hospital buildings on those premises were prepared and renewed efforts to finance the business were made, but without suecessful result. About July of 1922, with the defendant's consent, the plaintiffs removed their property to the premises on Charlesgate East, where they remained without payment of rent until negotiations were abandoned. On February 12, 1923, they transferred to the corporation all personal property theretofore used in their hospital business with all the good will of their partnership and the right to use the name 'Des Brisay Hospital.' In April of 1923 they notified the brokers that they would 'call it quits' and would not wait longer, and removed their goods to Corey Hill in Brookline where they planned to carry on a hospital; but, upon notice of a purposed change in a zoning ordinance prohibiting such use of the premises, they abandoned their purpose. Since August of 1922, the plaintiffs had done no business in conducting a hospital. In May, 1923, the Suburban Realty Corporation soid the premises on Charlesgate East. The defendant denied making the promises alleged. No agreement in writing was made by the parties and no memorandum in writing was put in evidence, unless it be that a certain letter of the real estate agents to the plaintiff Morse with an enclosed draft for a prospectus to be issued to obtain financial support for the hospital constitutes such a memorandum.

 A memorandum to satisfy the statute of frauds need not be a formal document intended to serve as a memorandum of the contract; but it must contain the terms of the contract agreed upon--the parties, the locus (if an interest in real estate is dealt with), in some circumstances the price, Bogigian v. Booklovers' Library, 193 Mass. 444, 79 N. E. 769, and it must be signed by the party to be charged or by some one authorized to sign on his behalf, Riley v. Farnsworth, 116 Mass. 223; Forman v. Gadouas, 247 Mass. 207, 212, 213, 142 N. E. 87.

 The papers before us do not meet these requirements. It is impossible to obtain from them the terms alleged to have been agreed upon. The language shows that the $160,000 named as a price is not the agreed price. 'The cost of the land may be $5,000 less.' The rental, $18,000 a year, is merely suggested, and clearly has not been agreed upon. The purchaser there proposed--the 'Riverbank Hospital Real Estate Trust' never came into being. Moreover, there is nothing in them to show that J. D. K. Willis & Co., in signing the letter, were acting for the defendant. It is fully as reasonable to regard them as agents for the plaintiffs presenting the proposition as a suggestion wholly for the benefit of the plaintiffs who are to complete and issue the prospectus. The statute of frauds, G. L. c. 259, § 1, thus furnishes a complete defence to the count in contract which, in substance, seeks to enforce a contract for the sale of an interest in or concerning land.

 We find nothing which precludes the defendant from pleading the statute. If we assume that the plaintiffs failed to renew their leases at Newbury street, conveyed their business to a corporation, broke up their hospital force and ceased doing business while awaiting performance by the defendant, all this is a natural consequence of failing to obtain the writing called for by the statute. This is not such part performance as in equity would prevent the operation of the statute. Glass v. Hulbert, 102 Mass. 24, 3 Am. Rep. 418; Tracy v. Blinn, 236 Mass. 585, 129 N. E. 356; Taber v. Shields, 258 Mass. 511, 155 N. E. 643; Linsky v. Exchange Trust Co., Mass., 156 N. E. 689. There has been no benefit received by the defendant which he is enabled to retain by using the statute as a defence. The circumstances differ essentially from those which, in Williams v. Carty, 205 Mass. 396, 91 N. E. 392; People's Express, Inc., v. Quinn, 235 Mass. 156, 126 N. E. 423, and Curran v. Magee, 244 Mass. 1, 138 N. E. 1, led to a different result.

 The statute of frauds is not a defence to the cause of action in tort. The representation alleged to be false, fraudulent and injurious does not relate to the 'character, conduct, credit, ability, trade or dealings of any other person'; and so is not within G. L. c. 259, § 4, the only provision of that statute which deals with false representations. The trial judge directed a verdict for the defendant upon the tort count. This order can be sustained only if there were no evidence which would support a verdict for the plaintiffs. There was evidence which would support findings that, before the plaintiffs formed the new corporation and before the time within which they might have renewed their leases at Newbury street, they were told by the agent of the defendant authorized to negotiate for him that the title to the premises on Charlesgate East and Beacon street was good; that by this statement and others in relation to the same subject matter already stated in this opinion they were thus led to make no independent examination of the title, and, in the expectation that nothing in that title would prevent the use of these premises for a hospital were led to neglect to endeavor to renew the existing leases. There is no dispute that the representation was untrue. There is no claim that the agent knew it to be untrue. It is settled law, however, that an untrue statement made as of the knowledge of the speaker may be actionable although he is ignorant of the falsity, if the other elements necessary to an action for deceit are present. Bates v. Cashman, 230 Mass. 167, 168, 119 N. E. 663, and cases cited. Those other elements are that the statement is made to influence the action of the plaintiff, that it is material, and that he acts upon it to his hurt. Litchfield v. Hutchinson, 117 Mass. 195. Manifestly the statement could be found to be intended to influence the plaintiffs' conduct; but was it material and harmful? Unless a party suffers injury from a wrong he has no remedy by action of tort. Goodwin v. Dick, 220 Mass. 556, 107 N. E. 925.

 If, as the declaration alleged, the contract was unilateral, the defendant was not bound until the plaintiffs did the acts, the doing of which constituted the consideration and rendered the agreement binding. They formed the corporation February 28, 1922. The jury could have found that the representation then had been made, although the exact date is in controversy. But they did not make the conveyance to the corporation, also essential to a binding contract, until nearly a year later, February 12, 1923. The agreement, thus, did not become a binding contract till long after they knew that the representation was false. They had learned of its falsity, and they had continued their negotiations for a substituted performance upon other premises unaffected by the representation. They did not abandon negotiations because of the state of the title at Charlesgate East. Instead they did the remaining act essential to any contractual claim on the defendant, understanding that the hospital thus secured to them would be located elsewhere than at Charlesgate East. There is no allegation and no proof that giving up the chance of renewal of their leases was contemplated as consideration or part consideration for the defendant's promise.

 In these circumstances, the representation had become immaterial, and the plaintiffs cannot claim that they were injured by it. It follows that the judge was right in directing a verdict for the defendant. Neither in tort nor in contract do the plaintiffs make out a case.

 The rulings on evidence relate merely to questions of damages, and need not be considered.

 Exceptions overruled.
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248 Mass. 288 (1924)

Supreme Judicial Court of Massachusetts, Middlesex.

March 3, 1924.

 Appeal from Superior Court, Middlesex County; F. T. Hammond, Judge.

 Suit in equity by John Sanjean against Eugene W. Miller and another, for specific performance of an alleged agreement for the sale of land. From an interlocutory decree sustaining a demurrer, and a final decree dismissing the bill, plaintiff appeals. Affirmed.

 V. C. Lawrence, of Boston (D. W. Donahue, of Boston, and J. Sanjean, on the brief), for appellant.

 J. F. Gadsby, of Boston, for appellees.

 WAIT, J.

 The only question which arises on this appeal is, whether the following memorandum satisfies the statute of frauds (G. L. c. 259, § 1, cl. 4):

'Deposit by check.

Sept. 14/23.

'Received from Mr. Sanjean $50.00 as deposit on houses No. 107--109--111-- 113--115--117 Windsor Road, Medford. Deposit subject to purchaser's approval.

'Charles E. Howe Co.

'W. E. Young.'

 On demurrer, we assume that the Charles E. Howe Company was agent for the defendant authorized to sell the land and buildings of the defendant on Windsor Road, Medford, and that an oral agreement for a sale was made as alleged with the plaintiff. Whether or not the plaintiff was the purchaser is not definitely alleged. Perhaps the fair inference from the memorandum is that he was not; since the deposit was made subject to the purchaser's (sic) approval.

 The memorandum does not show whether the transaction was for sale, for lease, or for what purpose. It does not show any of the terms of the transaction. It does not even show a completed transaction; for, if some other than Sanjean was the purchaser, then it is a fair inference that the entire proceeding was subject to a future assent by him.

 Such a memorandum is inadequate. It fails to give any help in avoiding perjury. Everything except the locus dealt with and the receipt of $50 from Mr. Sanjean is left open to oral testimony.

 A memorandum to satisfy the statute of frauds must contain the terms of the agreement of which it is the memorandum. Bogigian v. Booklovers' Library, 193 Mass. 444, 79 N. E. 769.

 The demurrer was sustained properly.

 Decree affirmed.

B.
Exceptions To, Or Substitutes For, The Statute Of Frauds

Cases
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289 Mass. 1 (1935)

Supreme Judicial Court of Massachusetts, Berkshire.

Jan. 4, 1935.

  Suit in equity by Harold S. Andrews and others against milina Charon for reformation of a deed of land.  From a final decree for reformation of the deed as prayed for, and from an interlocutory decree, defendant appeals.

  Affirmed.

  Appeal from Superior Court, Berkshire County; W. A. Burns, Judge.

  F. A. Hanlon, of Adams, for appellant.

  H. L. Harrington, of Adams, for appellee.

 FIELD, Justice.

  This is a suit in equity brought by Harold S. Andrews, hereinafter called the plaintiff, for reformation of a deed of land from the defendant to the plaintiff by changing the description of the land conveyed so as to include other land not originally within the description.  Other heirs at law and the husband of the plaintiff's mother were by amendment of the bill added as parties plaintiff.  The defendant pleaded, with other defences, the statute of frauds.  The case was referred to a master whose report was confirmed and thereafter a decree for reformation of the deed as prayed for was entered from which the defendant appealed.  There is also an appeal from an interlocutory decree.

  Prior to April 5, 1919, the defendant was the owner of a parcel of land eight by eight rods in size having taken title thereto under two deeds each of which conveyed to her a parcel of land eight by four rods in size.  By the deed now in question, dated April 5, 1919, she conveyed one of these parcels to the plaintiff, and the plaintiff, when the deed was delivered, paid the agreed price of $4,000.  The plaintiff procured $3,000 of the purchase price by a mortgage of the property to the Adams Co-operative Bank on April 5, 1919, and on the same day by a deed recorded October 6, 1922, he conveyed the land described in the deed to his mother, subject to the mortgage, apparently for the same consideration, and she assumed the mortgage.  The mother died intestate March 7, 1931.  No written agreement was at any time entered into between the plaintiff and the defendant in connection with the purchase and sale of the premises.  The master found, however, that 'the plaintiff intended to purchase from the defendant and the defendant intended to sell and convey to the plaintiff, in consideration of the payment to her by the plaintiff of the sum of $4,000,' the parcel of land eight by eight rods in size, above referred to, made up of the two parcels, each eight by four rods in size, that 'it was the intention of the plaintiff and of the defendant that the defendant's deed to the plaintiff should include both of said parcels of land,' and that one of them 'was omitted from said deed of the defendant to the plaintiff dated April 5, 1919 through mutual mistake of the plaintiff and the defendant.'

  The defendant does not contend that the finding of mutual mistake was wrong.  Her only contention is that in the circumstances of this case the statute of frauds (G. L. [Ter. Ed.] c. 259, § 1) is a defence to the suit to reform the deed so that it will conform to the intention of the parties.

 Since the bill seeks to have the deed reformed so as to include land not within the original description, the statute of frauds is a defence unless the specific facts found take the case out of the operation thereof.  In the leading case of Glass v. Hulbert, 102 Mass. 24, 43, 3 Am. Rep. 418, it was said that 'the conveyance of land cannot be decreed in equity by reason merely of an oral agreement therefor, against a party denying the alleged agreement and relying upon the statute of frauds, in the absence of evidence of change of situation or part performance creating an estoppel against the plea of the statute.  This rule applies as well to the enforcement of such an agreement by way of rectifying a deed, as to a direct suit for its specific performance.'  See, also, Williams v. Carty, 205 Mass. 396, 400, 91 N. E. 392; Tracy v. Blinn, 236 Mass. 585, 587, 129 N. E. 356.  Whether the facts found in this case create such an estoppel is the question for our decision.  We think that they do.

  Material facts include these:  There was a comparatively modern dwelling house, and also a barn, on the parcel of land described in the deed and no buildings or structures of any kind on the other parcel.  Soon after the conveyance the plaintiff with his father, mother and three brothers moved to the premises and 'the plaintiff has continued to live and make his home upon said premises up to this time while the plaintiff's mother lived and made her home upon said premises until the time of her decease,' and from the time 'when the plaintiff and his mother took up their residence upon the premises * * * the plaintiff and his mother and her family up until March 7, 1931, the date of the plaintiff's mother's death, and thereafter the family of the plaintiff's mother consisting at that time of the plaintiff and his father and perhaps a brother of the plaintiff, used and occupied as their own and exercised full and complete ownership and control over the entire property * * * eight by eight rods in size.'  Whatever occupation or use of this parcel of land 'was made by the plaintiff subsequent to April 5, 1919 was until his mother's decease made by him in behalf of his mother to whom he had conveyed the property deeded to him by the defendant, and after March 7, 1931, the date of his mother's death, in the capacity of * * * administrator of his mother's estate or one of the heirs at law.

  The entire premises, including the parcel not described in the deed, have been assessed as a single parcel since April 5, 1919, to the plaintiff, his mother, or his mother's heirs and devisees, and taxes thereon have been paid through the year 1930 by the plaintiff, his mother, or the plaintiff as administrator of his mother's estate.

  The parcel of land not described in the deed was used as a garden by the plaintiff's mother during her lifetime and for one year thereafter by plaintiff.  'The plaintiff's mother also caused to be set out a hedge of flowering shrubs at the northeasterly corner of said parcel * * * a half dozen or more rose bushes on the northerly part of said land * * * many varieties of flowers at different places on said land, and a considerable number of raspberry bushes on the westerly part of said land.  * * * [She] also caused certain wild apple trees which were on said land to be cut down and caused an arbor to be built for the grape vine which was growing on the northerly part of said land.'  Neither the plaintiff nor his mother ever erected any buildings upon this parcel of land and neither of them 'ever made any substantial expenditures for improvements of a permanent nature in connection with said parcel of land other than whatever expenditures may have been made by or on account of the plaintiff's mother in the planting or setting out of certain shrubbery, flowers, raspberry bushes and the like, as hereinbefore more specifically set forth * * * the cost of which is not disclosed by the evidence.'

  Before June 11, 1932, 'the defendant had supposed that the parcel of land in question was included in her deed dated April 5, 1919 to the plaintiff,' but on or about June 21, 1932, she 'commenced to use and occupy and assert ownership' over it.

 The basis for estoppel against setting up the statute of frauds is such change of situation or part performance by the party seeking relief as places him 'in a situation which is a fraud upon him, unless the agreement is fully performed.'  Curran v. Magee, 244 Mass. 1, 5, 138 N. E. 1, 3; Gadsby v. Gadsby, 275 Mass. 159, 168, 175 N. E. 495, 74 A. L. R. 434.  The primary consideration is not the unjust retention of a benefit by the party setting up the statute (see, however, Des Brisay v. Foss, 264 Mass. 102, 110, 162 N. E. 4), but the fact that by reason of that party's failure to convey in accordance with an oral agreement or mutual understanding relied on by the other party the party seeking relief suffers 'the infliction of an unjust and unconscientious injury and loss' (Glass v. Hulbert, 102 Mass. 24, 36, 3 Am. Rep. 418; Davis v. Downer, 210 Mass. 573, 576, 97 N. E. 90).

 Here there was full payment of the purchase price of the entire premises.  It has been held that such a payment alone is not sufficient part performance to take a case out of the statute (Glass v. Hulbert, 102 Mass. 24, 28, 3 Am. Rep. 418; see Collins v. Stanbon, 254 Mass. 339, 150 N. E. 90, compare Linsky v. Exchange Trust Co., 260 Mass. 15, 18, 156 N. E. 689), but in connection with other facts such a payment is entitled to weight (Williams v. Carty, 205 Mass. 396, 399, 91 N. E. 392.  See, also, Burns v. Daggett, 141 Mass. 368, 375, 6 N. E. 727; Parker v. Page, 270 Mass. 167, 174, 169 N. E. 915).  In the present case also (unlike Glass v. Hulbert, 102 Mass.  24, 28, 3 Am. Rep. 418, and Tracy v. Blinn, 236 Mass. 585, 588, 129 N. E. 356, where relief was denied) it appears that possession was taken of the entire premises, including the parcel not described in the deed, with the knowledge and acquiescence of the grantor and in reliance on the mutual understanding in regard to the extent of the property to be conveyed.  Though mere change of possession may not be sufficient part performance (Glass v. Hulbert, 102 Mass. 24, 32-34, 3 Am. Rep. 418) it is a fact to be considered in connection with other facts (Williams v. Carty, 205 Mass. 396, 399, 91 N. E. 392; Curran v. Magee, 244 Mass. 1, 4, 138 N. E. 1.  See, also, Morse v. Winslow, 254 Mass. 407, 409, 150 N. E. 158).

  In this case, however, there are more facts than full payment of the purchase price and a mere change of possession to show a change of situation in reliance on the mutual understanding which failed of expression in the deed.  See Fireman's Fund Ins. Co. v. Shapiro (Mass.) 190 N. E. 741.  The plaintiff, to obtain a large part of the purchase price, gave a mortgage which his mother assumed when the deed to her was given.  See Mason v. Albert, 243 Mass. 433, 437, 137 N. E. 661.  And taxes assessed on the entire premises were paid by the plaintiff or his mother over a period of eleven years.  Curran v. Magee, 244 Mass. 1, 4, 138 N. E. 1.  See, also, Tracy v. Blinn, 236 Mass. 585, 589, 129 N. E. 356.  Compare Burns v. Daggett, 141 Mass. 368, 375, 6 N. E. 727.

  The parcel of land not included in the description in the deed was one half the area intended to be conveyed--not a comparatively small part thereof as in Collins v. Stanbon, 254 Mass. 339, 150 N. E. 90.  And the occupation of the premises continued for more than thirteen years.  Compare Parker v. Page, 270 Mass. 167, 174, 169 N. E. 915.  The occupation of the premises not described in the deed, as the findings show, was an occupation of the parcel as an integral part of the premises as a whole.  Moreover, the nature of the occupation of the premises--as a home for the plaintiff's mother and her family, including the plaintiff--and the length of the period of occupancy fairly imply, as was expressly found in Mason v. Albert, 243 Mass. 433, 436, 137 N. E. 661, in regard to the plaintiff in that case, that she 'has continued to occupy the property with the intention to make of it a permanent home, it being peculiarly suited to the needs of [herself] and family.'  Though the plaintiff and his mother did not give up another home in reliance on the mutual understanding of the parties as did the plaintiff in Williams v. Carty, 205 Mass. 396, 91 N. E. 392, the reasonable consequences of the long occupation of the premises as a home, in reliance on this understanding, might equally well make it inequitable to deprive the plaintiff, and the other persons joined with him in this suit, of these premises as a home, or of one half of the area thereof.

 The making of substantial improvements on the land is ordinarily an important element in the part performance which takes a case out of the statute of frauds.  Potter v. Jacobs, 111 Mass. 32; Curran v. Magee, 244 Mass. 1, 138 N. E. 1; Hazleton v. Lewis, 267 Mass. 533, 538, 166 N. E. 876, and cases cited.  In this respect the case is not strong.  But there was more than a temporary use of the parcel not described in the deed.  There were some permanent improvements in the way of developing this parcel as a part of the entire premises for occupation of the whole as a home.  Compare however Burns v. Daggett, 141 Mass. 368, 6 N. E. 727, where the other facts were less favorable to relief and relief was denied.

 Without relying on any particular fact alone but considering the effect of all the facts in combination we conclude that 'an unjust and unconscientious injury and loss' will result therefrom if relief is denied.  See Curran v. Magee, 244 Mass. 1, 5, 6, 138 N. E. 1.

  The defendant properly does not contend that right to relief is affected by the fact that the plaintiff, the original grantee, conveyed the premises to his mother and that many of the acts relied on to take the case out of the statute of frauds were done by her or in her behalf.  She succeeded to any rights which he had to have the deed to him reformed.  American Law Institute, Restatement, Contracts § 506; 23 R. C. L. 338, 339.  Furthermore, the mutual mistake was repeated in the deed from the plaintiff to his mother.  The facts show that she shared with the plaintiff and the defendant in the understanding in regard to the premises to be conveyed which did not find expression in the deed.  Though she took title only indirectly from the defendant her conduct in reliance on this understanding has a bearing on the question whether 'an unjust and unconscientious injury and loss' will be inflicted if the deed from the defendant to the plaintiff is not reformed.

  Interlocutory decree affirmed.

  Final decree affirmed with costs.
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 Purchaser appealed from an order of the Appellate Division of the District Courts, Bristol County, dismissing a report challenging the trial judge's determination that the purchaser was not entitled to a return of a deposit she made in connection with an agreement to purchase real estate.  The Supreme Judicial Court held that there was evidence warranting the finding that the parties orally modified the terms of the original agreement concerning the return of the deposit within 60 days if specified financing was not obtained and the enforcement of that modified agreement was not barred by the statute of frauds.

 Affirmed.

 Robert K. Cunningham, Attleboro, for plaintiff, submitted a brief.

 Before HENNESSEY, C.J., and LIACOS, NOLAN, LYNCH and O'CONNOR, JJ.

 RESCRIPT.

 The plaintiff (buyer) appeals from an order of the Appellate Division of the District Courts dismissing a report challenging the trial judge's determination that the buyer was not entitled to a return of a deposit she made in connection with a July 16, 1979, agreement to purchase real estate by February 1, 1980. The agreement provided that, if specified financing was not obtained within sixty days, the deposit would be refunded.  The financing was not obtained within sixty days in the amount specified.  Before the sixty days expired in mid-September, a bank made a mortgage commitment in a lesser amount, and, in a letter to the broker, the buyer described aspects of a proposed new arrangement for financing.  The buyer paid $150 to the bank to preserve her mortgage commitment.  She moved into the premises on October 1, 1979, under a lease agreement, made repairs consistent with her intended ownership, and made no mention of a return of the deposit.  The buyer thereafter became discontent with the situation and in the middle of December demanded return of the deposit.

 The judge found that the buyer had waived the sixty-day return of deposit provision and that the buyer had made no reasonable and good faith efforts to complete the sale within the time provided in the purchase and sale agreement.

 The buyer's arguments are not focused, as they should be, on the judge's rulings on requests for rulings and thus much of what is argued in the buyer's brief is beside the point for the purposes of our appellate review.  See Dist./ Mun.Cts.R.Civ.P. 64(c).  Of the requests for rulings which the buyer argues are pertinent to her appeal, only one was denied.  The judge ruled that the evidence warranted a finding that a different contract was entered into after the original agreement, by the parties modifying its terms.  The question of the subsequent agreement being unenforceable under the Statute of Frauds does not appear to be raised by any request for a ruling, but the judge volunteered, in response to the buyer's motion to amend the judgment, that the buyer's letter to the broker, her subsequent action, and silence about the refund of the deposit would satisfy the Statute of Frauds if it applied.

 There was evidence warranting the finding that the parties orally modified the terms of the original agreement concerning the return of the deposit.  See Flynn v. Wallace, 359 Mass. 711, 715, 270 N.E.2d 919 (1971). It is a settled "principle that the mode of performance required by a written contract may be varied by a subsequent oral agreement based upon a valid consideration."  Siegel v. Knott, 316 Mass. 526, 528, 55 N.E.2d 889 (1944). See Moskow v. Burke, 255 Mass. 563, 567, 152 N.E. 321 (1926); Hurlburt v. Fitzpatrick, 176 Mass. 287, 290, 57 N.E. 464 (1900). Enforcement of that modified agreement was not barred by the Statute of Frauds.

 Order dismissing report affirmed.
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Supreme Judicial Court of Massachusetts.

Jan. 11, 1989.

 Farmer brought action seeking specific performance of an oral agreement to convey a tract of land.  The Superior Court, William G. Young, J., entered judgment in favor of all defendants, and farmer appealed.  The Appeals Court, 25 Mass.App.Ct. 1114, 519 N.Ed.2d 613 (unpublished opinion), vacated the judgment and remanded the case for new trial.  Defendants appealed.  The Supreme Judicial Court, Hennessey, C.J., held that:  (1) the trial judge's findings of fact and conclusions of law were valid;  (2) an individual defendant was not estopped from pleading the Statute of Frauds;  and (3) a constructive trust could not be imposed on the property in question.

 Trial court judgment affirmed.

 Frank J. McGee (Steven M. Guiney, with him), for plaintiff.

 John C. Englander (Ellen B. McGinty, with him), for defendants.

 Before HENNESSEY, C.J., and WILKINS, LIACOS and O'CONNOR, JJ.

 HENNESSEY, Chief Justice.

 The plaintiff, Abdu C. Nessralla, brought this action seeking specific performance of an oral agreement to convey a tract of land.  After a trial without a jury, a judge of the Superior Court entered judgment in favor of all the defendants.  The plaintiff appealed.  The Appeals Court entered an order, 25 Mass.App.Ct. 1114, 519 N.E.2d 613 (1988), vacating the judgment and remanding the case for a new trial, ruling that the judge's findings under Mass.R.Civ.P. 52(a), 365 Mass. 816 (1978), were null and void because they were not reduced to writing until after the judge left the Superior Court bench.  We granted the application for further appellate review.  We conclude that the judge's findings are valid, and affirm the judgment.

 We summarize the judge's findings, which both parties essentially accept.  The plaintiff, Abdu C. Nessralla, is the owner of a farm in Halifax.  Adjacent to his farm is the Sturtevant farm, and across the street is the Hayward farm. The defendant, John H. Peck, is the plaintiff's son-in-law and an employee both of the Cumberland Farms dairy and convenience store chain, and the defendant V.S.H. Realty, Inc., a corporation principally engaged in acquiring and owning the property on which Cumberland Farms stores are located.  In the Spring of 1981, the defendant Peck asked Nessralla to act as a straw in V.S.H. Realty's acquisition of the Hayward farm.  In return, Peck agreed to act as a straw to assist Nessralla in purchasing the Sturtevant farm.  Nessralla had been engaged in a dispute with the owner of the Sturtevant farm, a chicken farmer named Carlton, because Carlton introduced approximately 40,000 chickens onto the Sturtevant farm.  Nessralla, therefore, asked Peck to act as a straw because he reasoned that Carlton would be unlikely to sell to him directly.

 Nessralla purchased the Hayward farm, putting up $11,000 of his own and taking title to the property in September, 1981.  V.H.S. Realty reimbursed Nessralla and paid the entire purchase price of $162,500 for the Hayward farm. In September, 1982, Nessralla conveyed the farm to V.S.H. Realty under a deed reciting consideration of "less than $100."

 Nessralla thereafter asked Peck about his efforts to acquire the Sturtevant farm from Carlton.  Peck assured Nessralla of his continued best efforts to purchase the farm on Nessralla's behalf.  At no time did Nessralla tender any funds to the defendant Peck for use in making an offer on the farm.

 In December, 1983, Peck purchased the Sturtevant farm from Carlton in his own name, and subsequently conveyed the property to himself and his cousin, the defendant Lily Bentas, as tenants in common.  Nessralla did not participate in the purchase of the farm, did not provide any of the purchase price, and had no knowledge that the purchase had taken place for approximately one month. Nessralla requested that Peck sell him the farm;  Peck failed to answer him.

 Nessralla then filed a complaint seeking specific performance of Peck's oral agreement to convey the Sturtevant farm to him.  The case was heard without a jury on May 22, 1984.  On May 23, 1985, the day before the Superior Court judge was inducted as judge of the United States District Court, he entered a judgment dismissing Nessralla's action.  On June 20, 1985, after he had ceased to be a Superior Court judge, the trial judge filed a memorandum of decision containing his findings of fact and conclusions of law in support of the judgment.  The former judge found that the Statute of Frauds operated as a complete defense;  that there could be no resulting trust because Nessralla furnished no consideration;  that there could be no constructive trust because there was no fraud or violation of a fiduciary relationship;  and that any claim that Peck was a faithless agent was barred by the Statute of Frauds.  A second Superior Court judge ordered the findings of fact and conclusions of law to be entered nunc pro tunc to May 23, 1985.

 Although none of the parties raised the issue on appeal, the Appeals Court ruled that the former judge's findings of fact and conclusions of law were a nullity.  The court reasoned that after resignation a judge lacks authority to make findings of fact and conclusions of law, which are required by Mass.R.Civ.P. 52(a), 365 Mass. 816 (1978), in a trial without a jury.1 [FN2]  The Appeals Court noted that the former Superior Court judge stated in his memorandum of decision that "[u]pon these factual conclusions and this reasoning, I had concluded well before May 23, 1985, that judgment must enter for all these defendants."  The court interpreted this statement to mean that the judge "had formulated tentative findings of fact and conclusions of law in his mind but had put nothing on paper before he left the Superior Court."  Allowing tentative findings of fact and conclusions of law to satisfy Mass.R.Civ.P. 52(a), the Appeals Court reasoned, would contravene the purposes of the rule.  The court, therefore, ruled that the former judge's findings of fact and conclusions of law were a nullity, and treated the appeal as if the judge had failed to make necessary findings. Because the record indicated that the facts at trial were contested, and any decision would therefore require the court to engage in fact-finding, the Appeals Court vacated the judgment and remanded the case for a new trial.2 

  We agree with the Appeals Court's interpretation of the purposes of rule 52(a).  The rule is designed to "(1) insure the quality of a judge's decision making process by requiring simultaneous articulation of the judge's underlying reasoning;  (2) assure the parties that their claims have been fully and fairly considered;  and (3) inform an appellate court of the basis on which a decision has been reached."  Cormier v. Carty, 381 Mass. 234, 236, 408 N.E.2d 860 (1980).  Schrottman v. Barnicle, 386 Mass. 627, 639, 437 N.E.2d 205 (1982). We disagree, however, with the Appeals Court's interpretation of the former Superior Court judge's explanation for the late filing of his memorandum of decision.

 The former judge's entire explanation, included in his memorandum of decision, is as follows:  "[u]pon these factual conclusions and this reasoning, I had concluded well before May 23, 1985 that judgment must enter for all these defendants.  However, since I 'labored under the same disability as a majority of [my] Superior Court brethren in having little or no secretarial assistance available at the designated court to expedite the final product,' ... delay has ensued."  We read this statement to mean that the former judge's findings of fact and conclusions of law were in draft form before his resignation, but simply had not yet been typed.  We believe, therefore, that the judge's findings of fact and conclusions of law were written while he had the authority of a Superior Court judge.  Furthermore, we conclude that these findings of fact and conclusions of law fully serve the purposes of rule 52(a), and that the Appeals Court, therefore, improperly vacated the judgment on this ground. The draft findings of fact and conclusions of law, although not in final typed form, helped to ensure a reasoned decision-making process, and the memorandum of decision in its final form, although delayed, assured the parties that the judge fully considered their claims and allows for appellate review.  We therefore conclude that the findings of fact and conclusions of law are valid, and turn to the merits of the appeal.

 We first address Nessralla's claim that Peck is estopped from pleading the Statute of Frauds, G.L. c. 259, § 1 (1986 ed.), as a defense for the suit for specific performance, and conclude it has no merit.  A plaintiff's detrimental reliance on, or part performance of, an oral agreement to convey property may estop the defendant from pleading the Statute of Frauds as a defense.  E.g., Fisher v. MacDonald, 332 Mass. 727, 729, 127 N.E.2d 484 (1955), S.C., 335 Mass. 429, 140 N.E.2d 633 (1957);  Andrews v. Charon, 289 Mass. 1, 5, 193 N.E. 737 (1935).  Specific performance under this rule may be warranted where the party seeking relief suffers "the infliction of an unjust and unconscientious injury and loss."  Glass v. Hulbert, 102 Mass. 24, 36 (1869), quoted in Andrews, supra.  Nessralla claims that he suffered such an injury in reliance on the oral agreement, both because he purchased the Hayward farm on Peck's behalf and because he omitted taking action to purchase the Sturtevant farm on his own behalf.  We disagree. Nessralla ultimately provided no money toward the purchase of the Hayward farm.  Indeed, Nessralla points to no evidence that suggests he would have attempted to purchase the property, or would have sought out another to purchase the property on his behalf, had the oral agreement not existed.  Such illusory "reliance" on an oral agreement to convey property does not rise to a level which estops the defendant from pleading the Statute of Frauds. See, e.g., Gordon v. Anderson, 348 Mass. 787, 204 N.E.2d 501 (1965) (specific performance of oral agreement appropriate where plaintiff gave down payment, took possession, made substantial improvements, and sold prior residence);  Fisher, supra (specific performance of oral agreement appropriate where plaintiff furnished part of consideration and took possession);  Andrews, supra 289 Mass. at 5-7, 193 N.E.2d 737 (specific performance of oral agreement appropriate where plaintiff paid purchase price, made minor improvements, and took possession).  The judge properly ruled that the Statute of Frauds was a complete defense to Nessralla's claim for specific performance.

 We similarly reject Nessralla's contention that the judge erred by not imposing a constructive trust on the Sturtevant farm.  A court in equity generally may impose a constructive trust "in order to avoid the unjust enrichment of one party at the expense of the other where the legal title to the property was obtained by fraud or in violation of a fiduciary relation." Barry v. Covich, 332 Mass. 338, 342, 124 N.E.2d 921 (1955).  Meskell v. Meskell, 355 Mass. 148, 151-152, 243 N.E.2d 804 (1969).  In the present case, no fiduciary relationship existed between Peck and Nessralla.  Nothing in the record suggests this was anything other than an arm's-length transaction, see Superior Glass Co. v. First Bristol County Nat'l Bank, 380 Mass. 829, 832, 406 N.E.2d 672 (1980), and Peck's family relationship with Nessralla, by itself, does not make him a fiduciary.  Kelly v. Kelly, 358 Mass. 154, 156, 260 N.E.2d 659 (1970).  Ranicar v. Goodwin, 326 Mass. 710, 713-714, 96 N.E.2d 853 (1951).  Furthermore, there was no fraud.  The judge specifically found, and his finding was warranted, that Peck did not intend to purchase the Sturtevant farm for himself at the time of the oral agreement. Although conceding that a subsequent refusal to carry out an oral promise, by itself, is not fraud, see Meskell, supra, Nessralla argues that the judge was required to draw an inference of fraud based on Peck's subsequent actions. After reviewing the record and the judge's findings, we conclude that such an inference was neither warranted nor required.  The judge correctly ruled that no constructive trust is created on these facts.

 Finally, we turn to Nessralla's claims that Peck holds the Sturtevant farm subject to a resulting trust, and that Peck was a faithless agent.  Neither claim has merit.  First, "[a] resulting trust typically arises when a transfer of property is made to one person and the purchase price is paid by another;  in such a case a trust results in favor of the person who furnished the consideration."  Meskell, supra 355 Mass. at 150, 243 N.E.2d 804.  Quinn v. Quinn, 260 Mass. 494, 501, 157 N.E. 641 (1927).  Nessralla provided nothing toward the purchase price of the Sturtevant farm, and thus a resulting trust cannot be imposed on that property for his benefit.  Second, the Statute of Frauds is a defense to Nessralla's claims, sounding in contract, that he is entitled to some form of relief because Peck was a faithless agent. The Statute of Frauds bars an action on an agreement "that is not to be performed within one year from the making thereof."  G.L. c. 259, § 1.  The judge found that the parties contemplated that Nessralla's performance would not be completed within one year.  This finding was warranted on the evidence. Nessralla's claim, therefore, must fail.

 Because we conclude that the claims against Peck are groundless, it follows that the claims against V.S.H. Realty and Lily Bentas are similarly without merit.

 JUDGMENT AFFIRMED.

Richard CELLUCCI v. SUN OIL COMPANY OF PENNSYLVANIA TA \l "CELLUCCI v. SUN OIL" \s "Richard CELLUCCI v. SUN OIL COMPANY OF PENNSYLVANIA" \c 1 
368 Mass. 811 (1975)

Supreme Judicial Court of Massachusetts, Middlesex.

Argued May 7, 1975.

Decided July 18, 1975.

 A vendor brought an action for a specific performance of an alleged purchase and sale agreement of certain land owned by him which defendant, an oil company, was to purchase as a site for a filling station.  The Probate Court, Middlesex County, Freedman, J., ordered specific performance of the contract, and the Appeals Court, 320 N.E.2d 919, affirmed the decree as modified.  On further appeal, the Supreme Judicial Court held that the evidence supported the trial court's finding that, even though it had not executed the agreement in question, the oil company was estopped by actions of an employee from avoiding its terms, and that the Appeals Court had acted properly in modifying the decree so as to excuse the vendor from obtaining various permits and licenses as conditions precedent to performance of the agreement.

 Decree of Probate Court modified and affirmed.

 Paul R. Sugarman, Boston (Charles E. Blumsack, Boston, with him), for defendant.

 David H. Locke, Wellesley (A. Arnold Lundwall, Wellesley, with him), for plaintiff.

 Before TAURO, C.J., and REARDON, QUIRICO, KAPLAN and WILKINS, JJ.

 RESCRIPT.

 This matter is here for further review from the Appeals Court.  The plaintiff's suit sought specific performance of an alleged purchase and sale agreement of certain land owned by the plaintiff which the defendant was to purchase as a site for a filling station.  Notwithstanding that the defendant did not execute the agreement, the relief sought was granted by the trial judge on a theory of estoppel.  The evidence was reported and the judge filed a report of material facts.  The Appeals Court modified the final decree and affirmed it as modified in --- Mass.App. ---, 320 N.E.2d 919 (1974).  We agree with the action of the Appeals Court.  Its opinion contains a full discussion of the facts and law which need not be duplicated here.  Based on the judge's findings, an estoppel could lie as a result of misrepresentations of both fact and law by the defendant's agent, an employee who represented the company in real estate transactions in the area.  The defendant contends that it cannot be bound by the agent's misrepresentations because the contract stated, and the plaintiff knew, that the agent lacked authority to commit the defendant to the contract.  However, while the defendant might not have clothed the agent with authority to execute the contract, it placed him in a position of sufficient ostensible authority to negotiate it to the point where all that was necessary was its formal execution.  See McQuade v. Springfield Safe Deposit & Trust Co., 333 Mass. 229, 233, 129 N.E.2d 923 (1955); Costonis v. Medford Housing Authy., 343 Mass. 108, 115, 176 N.E.2d 25 (1961); Restatement 2d: Agency, s 54 (1958). Consequently, the defendant must be held responsible for the manner in which the agent conducted himself during those negotiations.  Haskell v. Starbird, 152 Mass. 117, 120, 142 N.E. 695 (1890).  Restatement 2d: Agency, s 8A, comment b, s 261 (1958).  Cf. Bates v. Southgate, 308 Mass. 170, 183, 31 N.E.2d 551 (1941).  The defendant also objects to the modification of the final decree by the Appeals Court whereby the plaintiff is excused from obtaining various permits and licenses as conditions precedent. --- Mass.App. ---, ---, 320 N.E.2d 919 (1974).  However, the plaintiff did obtain the permit of principal importance: the gasoline storage permit.  The securing of any further permits required the defendant's cooperation, which was not forthcoming although the plaintiff was ready and willing to perform his obligations. Further, there is nothing in the record to show that the defendant itself cannot obtain these permits.  In these circumstances a decree for specific performance excusing the plaintiff from obtaining other permits is not inequitable.  See Rigs v. Sokol, 318 Mass. 337, 345, 61 N.E.2d 538 (1945); Restatement: Contracts, s 374, comment a (1932).  The interlocutory decree of the Probate Court is affirmed.  In accordance with the opinion of the Appeals Court, the final decree of the Probate Court is to be modified to make clear that specific performance is not conditioned on anything other than tender by the plaintiff of such deed as is called for by the agreement within such time as the final decree specifies and to provide a $5,000 reduction in the purchase price.  As so modified, the final decree is affirmed.

 So ordered.
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 Bill in equity was brought by vendor for specific performance of an alleged contract for sale of his land to oil company.  Oil company appealed from an interlocutory decree of the Probate Court for the County of Middlesex, Freedman, J., which overruled its demurrer to bill, and from a final decree, Martin, J., which ordered specific performance of contract.  The Appeals Court, Middlesex County, Armstrong, J., held that detrimental reliance of vendor, in breaking off negotiations with competing oil company, based upon assurances of purchaser's agent that deal for sale of gasoline station site would go through and representation that vendor could not sell to competing oil company because vendor had signed purchaser's standard form purchase and sale agreement, estopped purchaser from asserting that vendor did not have a binding contract with it for purchase and sale of site, even though an appropriate officer of purchaser had not signed agreement; and that purchaser's repudiation of contractual obligation it was estopped to deny excused performance of remaining conditions in purchase and sale agreement so that lack of such performance did not preclude specific enforcement of agreement.

 Interlocutory decree affirmed and final decree affirmed as modified.

 Neil Sugarman, Boston, for defendant.

 David H. Locke, Wellesley (A. Arnold Lundwall, Wellesley, with him) for plaintiff.

 Before HALE, C.J., and ROSE, GOODMAN and ARMSTRONG, JJ.

 ARMSTRONG, Justice.

 This bill in equity was brought by the plaintiff for specific performance of an alleged contract for the sale of his land in Hudson (locus) to the defendant (Sunoco).  Sunoco appealed from an interlocutory decree which overruled its demurrer to the bill and from a final decree which ordered specific performance of the contract.  The evidence is reported, and the judge has filed report of material facts.

 We summarize the judge's findings, supplemented interstitially by us from the evidence.  Turner v. Guy, --- Mass.App. ---, ---, 311 N.E.2d 921 (1974).  In late May, 1970 one Williams, a real estate broker in Framingham, who was aware of the plaintiff's interest in selling the locus, and who specialized in arranging sales of land to be used for gasoline stations, took one Patterson, a real estate representative of Sunoco, to Hudson to see the locus and to meet the plaintiff.  The plaintiff told Patterson that he was willing to sell the locus for $100,000 net.  Around June 15, 1970, Patterson, through Williams, forwarded to the plaintiff for his signature a purchase and sale agreement which provided for a purchase price of $110,000, representing $100,000 plus a ten percent brokerage commission for Williams.

 The purchase and sale agreement followed a form which one Ramsey, Sunoco's northeast regional land manager, testified had been in use 'since prior to the time . . . (he) came with the company' twenty-six years earlier.  Its execution clause provided: 'This agreement merges all prior negotiations and understandings between the parties and constitutes their entire contract which is binding upon the Seller . . . when executed by Seller, and is binding upon Buyer . . . only when executed by an official of Buyer, regardless of any written or verbal representation of any agent, manager or other employee of Buyer to the contrary.'  At the bottom of the agreement were places for the signatures of the seller and witnesses, the signature of a vice president of Sunoco, and attestation by an assistant secretary of Sunoco.  The evidence did not indicate that the agreement was signed by a vice president or other 'official' of Sunoco.

 The proposed agreement was conditioned upon (1) Sunoco's ability to purchase from one Perry her property which abutted the plaintiff's and (2) the plaintiff's securing of the necessary licenses and permits for Sunoco to operate a gasoline station on the locus.  The closing date was to be November 20, 1970.  Time was not expressly made of the esence.1

 The plaintiff signed the agreement in duplicate around June 15, 1970.  Near the end of June, Perry signed an agreement to sell her property to Sunoco.2  Williams then forwarded both documents with duplicates to Patterson.

 The plaintiff conceded that he understood that Patterson lacked authority to bind Sunoco, and that he knew that district or regional approvals were required before Sunoco's Philadelphia home office gave its final approval.  He also testified, and the judge so found, that Patterson told him that final approval was automatic or perfunctory once the requisite district and regional approvals had been obtained.

 In early July, 1970, one Harvey, a real estate representative of a competing oil company, attempted to enter into negotiations with the plaintiff for the purchase of the locus.  The plaintiff thereupon called Patterson and informed him of Harvey's interest.  The plaintiff testified that Patterson  assured him that the deal was 'all set' but would take some time 'to go through channels.'  Patterson's testimony was that he told the plaintiff that he was under no obligation to Sunoco and was free to negotiate an agreement with the competing oil company.  Harvey continued to approach the plaintiff into September, when Patterson visited the locus with a team of Sunoco's engineers and surveyors. The plaintiff told Patterson of an offer made for the locus by the competing oil company.  Patterson's reply was the subject of conflicting testimony.  Patterson testified that he again told the plaintiff that he was free to enter into an agreement with Sunoco's competitor, and that he had no binding contract with Sunoco.  One Robb, then an employee of the plaintff, testified that Patterson told the plaintiff: 'Well, you cannot do anything with the property.  We have a purchase and sale agreement on the property.  We bought it.'  This testimony was corroborated by the plaintiff.  The judge accepted it as true, and rejected Patterson's testimony.  Although the judge's report of material facts is not so detailed as it might be, it is manifest from his findings, coupled with the reported evidence (see Matter of Loeb, 315 Mass. 191, 195, 52 N.E.2d 37 (1943)), that in reliance on these statements by Patterson the plaintiff terminated negotiations with Sunoco's competitor.

 There was other testimony bearing on the question of the plaintiff's reliance, to his detriment, on Patterson's assurances that the deal would go through. Such testimony concerned the plaintiff's successful effort during October, 1970, with the help of an attorney he hired for the purpose, to secure a gasoline storage permit for the locus, and his activities and expenditures in preparing a new site in Marlborough where he could relocate his automobile agency which he ran at the time on the locus.  Although the judge found these acts and expenditures to have been undertaken with the knowledge of Patterson and, in the case of the permit, with the active cooperation of Patterson, we omit discussion in detail of these aspects of the evidence.  At best they furnish additional instances of detrimental reliance by the plaintiff on Patterson's assurances.

 The plaintiff testified that he was told by Patterson, and the judge so found, that the agreement had been approved at the district and regional levels and had been sent to the home office in Philadelphia for approval.  It was neither approved nor rejected by the home office until long after November 20, 1970, the date set in the agreement for performance.3  Patterson continued to assure the plaintiff that the deal would go through and that approval by the home office was perfunctory.

 By February, 1971, Cellucci had been informed that Sunoco's home office felt the price for his and Perry's combined parcels was too high, and unsuccessful attempts to renegotiate the price were made in that and the succeeding month. The plaintiff testified that in February he asked Patterson to have the agreement which bore his signature returned to him.  He also contacted the competing oil company, but found that it was no longer interested in acquiring the locus.  Thereafter, the plaintiff engaged his present counsel, who notified Sunoco by letter dated April 6, 1971, that tender of a deed would be made to Sunoco on April 21.  Before that date arrived, the plaintiff received a letter from Sunoco dated April 12 which informed him of the rejection of his offer.  Enclosed were the plaintiff's signatures which had been clipped from the duplicate agreements. Tender was nevertheless made on April 21 in accordance with the notice.

 Although Sunoco drafted the standard form instrument which it sent to the plaintff, his execution of that document was merely an offer which Sunoco had the power to accept or reject.  Cruver Mfg. Co. v. Rousseau, 240 Mass. 168, 169, 132 N.E. 723 (1921).  Kuzmeskus v. Pickup Motor Co., Inc., 330 Mass. 490, 493, 115 N.E.2d 461 (1953). It is undisputed that there was no acceptance by Sunoco in the manner called for by the offer.  And, as Sunoco correctly contends, it is the general rule that the Statute of Frauds bars the enforcement of a contract for the sale of land unless it 'is in writing and signed by the party to be charged therewith or by some person thereunto by him lawfully authorized.'  G.L. c. 259, s 1. This rule applies in equity as well as at law.  Glass v. Hulbert, 102 Mass. 24, 43 (1869).  It applies in suits for specific performance.  Witherington v. Eldredge, 264 Mass. 166, 175, 162 N.E. 300 (1928).

 But it was the theory of the plaintiff's bill4 and the basis of the judge's decision that Sunoco, having misled the plaintiff into thinking that it would accept the offer it had solicited from him and having known that he was changing his position (and having induced him to change his position) in reliance on that impression, should be estopped to assert that it had not accepted the offer.  Such an estoppel, if appropriately applied in this case, would also preclude Sunoco from asserting the affirmative defense of the Statute of Frauds.  Glass v. Hulbert supra, 102 Mass. at 43.  Andrews v. Charon, 289 Mass. 1, 5, 193 N.E. 737 (1935).  Levin v. Rose, 302 Mass. 378, 381--382, 19 N.E.2d 297 (1939).

 Sunoco contends that estoppel cannot be applied in this case. It recognizes that the "essential factors giving rise to an estoppel are . . . (1) A representation or conduct amounting to a representation intended to induce a course of conduct on the part of the person to whom the representation is made.  (2) An act or omission resulting from the representation, whether actual or by conduct, by the person to whom the representation is made.  (3) Detriment to such person as a consequence of the act of omission.' Greenwood v. Martins Bank, Ltd., (1933) A.C. 51, 57, cited with approval in Cleaveland v. Malden Savings Bank, 291 Mass. 295, 297--298, 197 N.E. 14 (1935).' Industrial Bankers of Mass., Inc. v. Reid, Murdoch & Co., 297 Mass. 119, 124, 8 N.E.2d 19, 22 (1937).

 Applying this test to the present case, Sunoco argues with some justification that the plaintiff's acts and expenditures in furtherance of transferring his automobile agency to Marlborough were shown to have been predetermined course of action rather than a result of reliance on Patterson's assurances.

 With respect to the expenditures involved in obtaining the gasoline storage permit, Sunoco argues that Patterson attempted to doscourage the plaintiff from prematurely engaging counsel and making the application and did not in any way assist or encourage the plaintiff in the undertaking.  In so doing, however, it relies on conclusions which could be drawn from the conflicting testimony but which are at variance with the conclusions drawn by the judge.  We cannot say that the judge's conclusions are plainly wrong, and therefore must accept them.  All Stainless, Inc. v. Colby, --- Mass. ---, ---, 308 N.E.2d 481 (1974).5

 Decisive of the case, in our view, is the plaintiff's detrimental reliance in breaking off negotiations wich Sunoco's competitor.  In contending that the evidence does not sustain the judge's general finding of detrimental reliance, Sunoco omits discussion of this evidence, perhaps because the judge did not in so many words say in his report of material facts that, in reliance on Patterson's statements, the plaintiff broke off the negotiations.  The finding is there, however, although in general terms;6 and if we felt it were not, we should make it ourselves, as it relies on undisputed testimony and is the obviously intended result of the words which the judge, on conflicting testimony, found Patterson to have spoken.  See Matter of Loeb, 315 Mass. 191, 195, 5i N.E.2d 37 (1943).  All Stainless, Inc. v. Colby, supra.

 Patterson's misrepresentations were both factual and legal.  The factual misrepresentations are found (1) in his repeated assurances that the deal was, in his words, 'all set,' which we interpret as a prediction that Sunoco would accept the plaintiff's solicited offer; and (2) in his representations that the decision whether to accept the plaintiff's offer was to be made at the district and regional levels, where in fact approval was obtained, and that the signature by a vice president at the home office was a purely formal or perfunctory matter.  In view of Patterson's own testimony, no contention is or could be made that these statements, if made, were not fraudulent in nature. Patterson's sole contention was that he did not make the statements, and the judge found to the contrary.

 Although as a general rule representations as to future events are not actionable (Knowlton v. Keenan, 146 Mass. 86, 15 N.E. 127 (1888); Brown v. C.A. Pierce & Co., 229 Mass. 44, 47, 118 N.E. 266 (1918); Loughery v. Central Trust Co., 258 Mass. 172, 175, 154 N.E. 583 (1927)), an exception has been recognized 'where the parties to the transaction are not on equal footing but where one has or is in a position where he should have superior knowledge concerning the matters to which the misrepresentations relate.'  Williston, Contracts, s 1496, pp. 373--374 (3d ed. 1970). Furthermore, a prediction that Sunoco will sign a contract is not like a prediction as to the weather.  It lies within the entire and exclusive control of Sunoco.  Representations regarding the internal processes of Sunoco and the likelihood of its acceptance did not exceed any apparent limitations on Patterson's authority.  Sunoco is liable for the fraudulent representations of Patterson in doing the business which Sunoco entrusted to him.  Haskell v. Starbird, 152 Mass. 117, 120--121, 142 N.E. 695 (1890).  Weeks v. Currier, 172 Mass. 53, 55, 51 N.E. 416 (1898).  Charbonneau v. Rokicki, 278 Mass. 524, 526, 180 N.E. 307 (1932).  McCarthy v. Brockton Natl. Bank, 314 Mass. 318, 325, 50 N.E.2d 196 (1943).

 The misrepresentation of law is found in Patterson's statements to the plaintiff that he (the plaintiff) could not 'do anything with the property.  We have a purchase and sale agreement on the property.  We bought it.'  Although these words might be read as implying that Sunoco had signed the agreement, we do not draw such an inference and do not understand the judge to have done so.  Rather, they appear to us to be a representation to the plaintiff that the legal effect of his having signed the agreement was to deprive him of the right to consummate an agreement to convey the property to Sunoco's competitor.  So interpreted, Patterson's words reinforced the statement communicated by Sunoco to the plaintiff in the language of its standard form purchase and sale agreement, namely, that the agreement was binding upon the plaintiff when signed by the plaintiff, even though it was not to become binding upon Sunoco until a later date.  Both representations were, of course, incorrect.7  See Bernstein v. W.B. Mfg. Co., 235 Mass. 425, 427, 126 N.E. 796 (1920); Id., 238 Mass. 589, 591, 131 N.E. 200 (1921): Morad v. Silva, 331 Mass. 94, 98, 117 N.E.2d 290 (1954); Corbin, Contracts, s 152, pp. 4--10 (1963).

 A misrepresentation of law, particularly 'as to the private right or interests of a party under a written instrument' (Reggio v. Warren, 207 Mass. 525, 534, 93 N.E. 805, 806 (1911)), made by one possessed of superior knowledge to take advantage of the relative ignorance of another, may be ground for judicial relief.  Rosenberg v. Doe, 148 Mass. 560, 20 N..e. 176 (1889). Motherway v. Wall, 168 Mass. 333, 47 N.E. 135 (1897).  Hashem v. Massachusetts Security Co., 255 Mass. 29, 150 N.E. 846 (1926).  Jekshewitz v. Groswald, 265 Mass. 413, 164 N.E. 609 (1929). Boston Five Cents Sav. Bank v. Brooks, 309 Mass. 52, 55--57, 34 N.E.2d 435 (1941).  Joseph v. Tata, 339 Mass. 600, 602, 161 N.E.2d 763 (1959).  Restatement: Contracts, s 474, comment d (1932).  Williston, Contracts, s 1591 (3d ed. 1970). Consider also Kannavos v. Annino, 356 Mass. 42, 46--49, 247 N.E.2d 708 (1969).  Such superior knowledge must be inputed to a representative of a commercial company with respect to the legal effect of the standard form agreements which are used by the company and which it is the job of the representative to induce third persons to sign.  Such persons, even if they read the standard form agreement, cannot typically be expected to be so familiar with the legal effect of its provisions as the company and its representatives. Representations by the latter as to the legal effect of such agreements are often justifiably relied on by those whom they invite to sign them.  In these circumstances a false representation made for the purpose of inducing such a person to do an act for the benefit of the company or to refrain from doing an act to the detriment to the company warrants appropriate judicial relief if, in reliance on the misrepresentation, the action intended to be induced does in fact result.

 That Patterson had neither express authority nor ostensible authority to accept the plaintiff's offer and to commit Sunoco to the agreement does not preclude a finding of estoppel.  That proposition is clearly true of the factual misrepresentations.  The reason is that Patterson must be considered to have had ostensible authority or inherent power to represent to persons with whom he dealt on behalf of Sunoco what the company's processes were as they bore on the business he was conducting with them.  See Restatement 2d: Agency, s 8A, and comment a (1958).  For the same reason we find untenable the notion that misrepresentations by a company's representatives as to the legal effect of the company's standard forms, made to further the company's business interests, and relied on by third persons, should afford no basis for relief against the company.

 We concur in the ruling of the Probate Court that Sunoco is estopped to assert that the plaintiff does not have a binding contract with it for the purchase and sale of the locus.  The rights of the parties are to be measured as if an appropriate officer of Sunoco had signed the agreement.

 The question remains whether the plaintiff's failure to show that all conditions of the agreement have been accomplished should be a bar to specific enforcement of the agreement.  The general rule is that '(w)hen an agreement is made subject to conditions all such conditions must be performed to entitle a party to specific performance.  Barrell v. Britton, 252 Mass. 504, 507, 148 N.E. 134 (1925); Guerette v. Cheetham, 289 Mass. 240, 193 N.E. 836 (1935).'  King v. Boston Port Dev. Co., 290 Mass. 263, 265, 195 N.E. 103, 104 (1935).  Restatement: Contracts, s 373 (1932).

 Performance of a condition on a promise is excused, however, if the promisor hinders or prevents its performance or occurrence. Rigs v. Sokol, 318 Mass. 337, 345, 61 N.E.2d 538 (1945). Restatement: Contracts, s 295 (1932).  This principle excuses the condition that Sunoco be able to purchase the Perry property concurrently with the locus.  Sunoco, partly through the plaintiff's $5,000 inducement to Perry, secured an offer from Perry to sell her property at the price Sunoco suggested.  Its rejection of that offer should not prejudice the plaintiff.

 The plaintiff secured the critical gasoline storage permit in October, 1970.  This was done, as the judge found, with the knowledge and active cooperation of Sunoco.  The latter contended at trial that the permit may be deficient in that the notice published referred only to the locus and not to the Perry property. It does not lie in the defendant's mouth to raise this contention for the first time at trial.  There is no contention that it was raised at any earlier time. It was never suggested as a reason for backing away from the purchase.

 The securing of the permit for storage, as well as all the other permits and licenses required by the agreement, was the primary obligation of the plaintiff.  The agreement clearly contemplated, however, that the plaintiff was to receive the cooperation of Sunoco, at least to the extent of providing him with plans and specifications which told him with certainty what to apply for. The evidence was uncontradicted that Sunoco never asked the plaintiff to secure, or informed him of their requirements for the purpose of securing, any license or permit other than that for gasoline storage.  The plaintiff testified that he was at all times ready and willing to perform his obligations under the agreement, and the judge so found.  At no time did Sunoco assign the failure to secure any permit or license as a reason for its failure to go through with the purchase.

 This is not an appropriate case to condition a decree for specific performance on the plaintiff's securing at this late date whatever permits and licenses may be required by such plans and specifications as Sunoco may now present.  To do so at this time, particularly after Sunoco has rejected the offer by Perry of land which might have been required in addition to the locus to afford suitable dimensions for a station, would not have the effect of duplicating the obligation that the plaintiff undertook at a time when both parties contemplated that Sunoco desired to build and operate a gasoline service station on the locus.  Rather, Sunoco's position, at least since February, 1971, has been one of repudiation of the contractural obligation they are estopped to deny.  We hold that Sunoco's repudiation excuses performance of the remaining conditions.  Restatement: Contracts, s 306 (1932).  The final decree, which is ambiguous in this respect, should be modified to make clear that specific performance is not conditioned on anything other than tender by the plaintiff of such deed as is called for by the agreement within such time as the final decree specifies.

 A further modification in the terms of the final decree is required.  If the sales of the plaintiff's and Perry's properties had gone through as originally contemplated, the plaintiff would have been obligated to pay Perry $5,000, and would thus have realized $95,000 net from the proceeds.  There is no reason he should be placed in a better position because the arrangement originally contemplated cannot now he brought about.  Sunoco should receive the benefit of a $5,000 reduction in the purchase price.

 The interlocutory decree is affirmed. The final decree, as modified in accordance with this opinion, is affirmed.

 So ordered.

Maureen SULLIVAN v. James W. ROONEY TA \l "SULLIVAN v. ROONEY" \s "Maureen SULLIVAN v. James W. ROONEY" \c 1 
404 Mass. 160 (1989)

Supreme Judicial Court of Massachusetts,

Middlesex.

Argued Dec. 5, 1988.

Decided Feb. 16, 1989.

 Live-in female companion brought action to obtain title to house as tenant in common with army officer.  The Probate & Family Court, Middlesex Division, Sheila E. McGovern, J., imposed constructive trust on one-half interest in property on behalf of female companion, and appeal followed.  The Supreme Judicial Court, Wilkins, J., held that trial court properly imposed constructive trust given special confidence female companion had placed in army officer, her contributions to home, both monetary and practical, defendant's assurances that they would own property together and his later promises to transfer title to joint ownership.

 Affirmed.

Francis T. Talty (Michael H. Arwe, Tewksbury, with him), for defendant.

 Anne L. Berger, Woburn, for plaintiff.

 Before HENNESSEY, C.J., and WILKINS, ABRAMS, NOLAN and LYNCH, JJ.

 WILKINS, Justice.

 This case is another, in what appears likely to be an increasing number of cases, concerned with unraveling the property interests of two unmarried people who became disaffected after living together for a long time as if husband and wife.  Here, we conclude that the defendant holds a one-half interest in residential premises in Reading in constructive trust for the plaintiff.  We thus affirm the judgment entered in the Probate and Family Court directing the defendant to convey the premises to the plaintiff and himself as tenants in common.

 We recite the facts from the judge's findings, supplemented in certain respects by the defendant's testimony and by testimony of the plaintiff, to whose truthfulness the defendant admitted at trial.  The parties had had a thirteen or fourteen-year relationship, during seven of which they lived together and were engaged to be married at some indefinite future date. The plaintiff gave up her position as a flight attendant in order to maintain a home for the defendant.  In 1977, while they were living in an apartment in Medford, they discussed buying a house, and, after some months of searching, they settled on purchasing the Reading home of the defendant's sister and her husband.  Each thought of the transaction as a joint purchase of a home that would belong to both of them.  On the way to the Registry of Deeds for the passing of papers, the defendant told the plaintiff that, in order to get 100% Veterans' Administration financing, he would have to take title in his name alone.  The deed was so recorded.

 The parties lived together in the Reading house from January, 1978, to December, 1980, when the defendant, a career army officer who had been admitted to the bar of the Commonwealth, was transferred to Washington, D.C.  While living in Reading, the defendant worked full-time during the day as an R.O.T.C. instructor and attended law school at night.  He paid the mortgage obligations, taxes, utilities, and insurance on the house.  The plaintiff, a waitress, put all her earnings and savings into the house, paying for the food and household supplies and for much of the furniture.  She did all the housework, the decorating, and the entertaining of the defendant's colleagues.  The defendant promised at various times to place the property in joint ownership, but he never did.

 In June, 1982, the plaintiff agreed, on the defendant's urging, to join the defendant in the Washington, D.C. area, where again she kept house while he paid their expenses.  The defendant told the plaintiff that they should rent out the Reading house rather than sell it, so they would have a home to go back to in a few years and to which they could retire.  After a year, the plaintiff, unhappy in Virginia, moved back to Massachusetts.  The relationship deteriorated, and the two separated in late 1983.  The plaintiff wished to move back into what she considered her home, the house in Reading, but the defendant told her she could not because it was rented.

 In 1984, the plaintiff brought this action to obtain title to the house as tenant in common with the defendant.  The judge found that the defendant had promised to convey joint title at the time of the purchase, that he had reiterated that promise on several occasions up through early 1984 (when he told the plaintiff to send him a deed to sign), and that he admitted to having made these promises.  The judge further found that, in reliance on these promises, the plaintiff was induced to stay in the relationship, to contribute her earnings and services, and to give up her home to move to Virginia.  The judge also found that the plaintiff had made these contributions to her detriment, because she gave up her position as a flight attendant and lost career opportunities and job benefits.  The judge ruled that the defendant would be unjustly enriched if he were allowed to keep sole title to the house.  The judgment ordered the defendant to convey to the plaintiff a half-interest in the house.  We transferred the defendant's appeal here.

 We are unable to identify the principle of law on which the judge relied in awarding the plaintiff a tenancy in common in the Reading property.  The judge's rulings of law speak of compensation for services and "a quantum meruit theory."  Even if we were to recognize that the plaintiff was entitled to recover the fair value of her services, without offsetting the value of her services against the fair value of the defendant's contributions during their relationship, there are no findings, nor any evidence that would warrant findings, concerning the fair value of the plaintiff's services or the fair value of one-half of the equity in the Reading property at the time of the trial.

 The plaintiff argues here that the defendant's oral promises to give her one- half the property are enforceable in the circumstances despite the defendant's reliance on the Statute of Frauds, and, alternatively, that the defendant holds one-half the property on a constructive trust in favor of the plaintiff.  We accept the plaintiff's argument that the evidence and the judge's findings demonstrate that the judgment should be upheld on the theory of a constructive trust.1

 The judge's unchallenged findings of fact demonstrate that there was a fiduciary relationship between the parties and that the defendant violated his fiduciary duty to the plaintiff.  Equitable principles impose a constructive trust on property to avoid the unjust enrichment of a party who violates his fiduciary duty and acquires that property at the expense of the person to whom he owed that duty.  See Barry v. Covich, 332 Mass. 338, 342- 343, 124 N.E.2d 921 (1955);  Hatton v. Meade, 23 Mass.App.Ct. 356, 363, 502 N.E.2d 552 (1987).  Here the plaintiff was less educated (a high school graduate) and less experienced (she is a waitress) than the defendant (a career army officer attending law school at the time of the purchase of the house). She relied on him over a long period in important matters.  See Kelly v. Kelly, 358 Mass. 154, 156, 260 N.E.2d 659 (1970).  That reliance was reasonable, and the defendant knew of and accepted the plaintiff's trust in him.  See Hatton v. Meade, supra 23 Mass.App.Ct. at 365, 502 N.E.2d 552, which has many factual parallels to this case.  See also Markell v. Sidney B. Pfeifer Found., Inc., 9 Mass.App.Ct. 412, 443-444, 402 N.E.2d 76 (1980).

 It would be unjust not to impose a constructive trust in this case.  The plaintiff gave up her career as a flight attendant and undertook to maintain a home for the defendant while he advanced his career.  She contributed her earnings and services to the home.  The defendant's assurances to the plaintiff that they would own the property together (although title would be taken only in his name), his later promises to transfer title to joint ownership, and the plaintiff's reasonable reliance on those promises made by one in whom she reasonably placed special confidence call for the imposition of a constructive trust in the plaintiff's favor on one-half the Reading property.2 

 JUDGMENT AFFIRMED.
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 Purchasers brought suit seeking specific performance.  The Superior Court, Plymouth County, Dolan, J., granted specific performance, and vendor appealed. The Appeals Court, Cutter, J., held that vendor was held to terms of oral contract for purchase of residential vacant lot by principles of equitable estoppel subject to certain considerations.

 Remanded.

 Peter J. McCue, Boston, for defendant.

 Steven Greenzang, Brookline, for plaintiffs.

 Before PERRETTA, CUTTER and KASS, JJ.

 CUTTER, Justice.

 This case is before us on a stipulation of facts (with various attached documents).  A Superior Court judge has adopted the agreed facts as "findings."  We are in the same position as was the trial judge (who received no evidence and saw and heard no witnesses).1 

 Mrs. Gladys Green owns a lot (Lot S) in the Manomet section of Plymouth.  In July, 1980, she advertised it for sale.  On July 11 and 12, Hickey and his wife discussed with Mrs. Green purchasing Lot S and "orally agreed to a sale" for $15,000.  Mrs. Green on July 12 accepted a deposit check of $500, marked by Hickey on the back, "Deposit on Lot ... Massasoit Ave. Manomet ... Subject to Variance from Town of Plymouth."  Mrs. Green's brother and agent "was under the impression that a zoning variance was needed and [had] advised ... Hickey to write" the quoted language on the deposit check.  It turned out, however, by July 16 that no variance would be required.  Hickey had left the payee line of the deposit check blank, because of uncertainty whether Mrs. Green or her brother was to receive the check and asked "Mrs. Green to fill in the appropriate name."  Mrs. Green held the check, did not fill in the payee's name, and neither cashed nor endorsed it.  Hickey "stated to Mrs. Green that his intention was to sell his home and build on Mrs. Green's lot."

 "Relying upon the arrangements ... with Mrs. Green," the Hickeys advertised their house on Sachem Road in newspapers on three days in July, 1980, and agreed with a purchaser for its sale and took from him a deposit check for $500 which they deposited in their own account.2  On July 24, Mrs. Green told Hickey that she "no longer intended to sell her property to him" but had decided to sell to another for $16,000.  Hickey told Mrs. Green that he had already sold his house and offered her $16,000 for Lot S.  Mrs. Green refused this offer.

 The Hickeys filed this complaint seeking specific performance.  Mrs. Green asserts that relief is barred by the Statute of Frauds contained in G.L. c. 259, § 1.  The trial judge granted specific performance.3  Mrs. Green has appealed.

 The present rule applicable in most jurisdictions in the United States is succinctly set forth in Restatement (Second) of Contracts, § 129 (1981).4  The section reads, "A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statute of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement" (emphasis supplied).5  The earlier Massachusetts decisions laid down somewhat strict requirements for an estoppel precluding the assertion of the Statute of Frauds.  See, e.g., Glass v. Hulbert, 102 Mass. 24, 31-32, 43-44 (1869);  Davis v. Downer, 210 Mass. 573, 576-577, 97 N.E. 90 (1912);  Hazelton v. Lewis, 267 Mass. 533, 538-540, 166 N.E. 876 (1929);  Andrews v. Charon, 289 Mass. 1, 5-7, 193 N.E. 737 (1935), where specific performance was granted upon a considerationof " the effect of all the facts in combination; " Winstanley v. Chapman, 325 Mass. 130, 133, 89 N.E.2d 506 (1949);  Park, Real Estate Law, § 883 (1981).  See also Curran v. Magee, 244 Mass. 1, 4-6, 138 N.E. 1 (1923);  Chase v. Aetna Rubber Co., 321 Mass. 721, 724, 75 N.E.2d 637 (1947).  Compare Gadsby v. Gadsby, 275 Mass. 159, 167-168, 175 N.E. 495 (1931);  Nichols v. Sanborn, 320 Mass. 436, 438-439, 70 N.E.2d 1 (1946). Frequently there has been an actual change of possession and improvement of the transferred property, as well as full payment of the full purchase price, or one or more of these elements.

 It is stated in Park, Real Estate Law, § 883, at 334, that the "more recent decisions ... indicate a trend on the part of the [Supreme Judicial C]ourt to find that the circumstances warrant specific performance."  This appears to be a correct perception.  See Fisher v. MacDonald, 332 Mass. 727, 729, 127 N.E.2d 484 (1955), where specific performance was granted upon a showing that the purchaser "was put into possession and ... [had] furnished part of the consideration in money and services;"6  Orlando v. Ottaviani, 337 Mass. 157, 161-162, 148 N.E.2d 373 (1958), where specific performance was granted to the former holder of an option to buy a strip of land fifteen feet wide, important to the option holder, and the option had been surrendered in reliance upon an oral promise to convey the strip made by the purchaser of a larger parcel of which the fifteen-foot strip was a part;7 Cellucci v. Sun Oil Co., 2 Mass.App. 722, 727-728, 320 N.E.2d 919 (1974), S.C., 368 Mass. 811, 331 N.E.2d 813 (1975).  Compare Young v. Reed, 6 Mass.App. 18, 20-21, 371 N.E.2d 1378 (1978), where the questions arose on the defendants' motion for summary judgment and the summary judgment granted was reversed, so that the full facts could be developed at trial;  Fitzsimmons v. Kerrigan, 9 Mass.App. 928, 404 N.E.2d 127 (1980).  Compare also D'Ambrosio v. Rizzo, 12 Mass.App. ---, Mass.App.Ct.Adv. 1539, 425 N.E.2d 369 (1981).

 The present facts reveal a simple case of a proposed purchase of a residential vacant lot, where the vendor, Mrs. Green, knew that the Hickeys were planning to sell their former home (possibly to obtain funds to pay her) and build on Lot S.  The Hickeys, relying on Mrs. Green's oral promise, moved rapidly to make their sale without obtaining any adequate memorandum of the terms of what appears to have been intended to be a quick cash sale of Lot S. So rapid was action by the Hickeys that, by July 21, less than ten days after giving their deposit to Mrs. Green, they had accepted a deposit check for the sale of their house, endorsed the check, and placed it in their bank account. Above their signatures endorsing the check was a memorandum probably sufficient to satisfy the Statute of Frauds under A.B.C. Auto Parts, Inc. v. Moran, 359 Mass. 327, 329-331, 268 N.E.2d 844 (1971).  Cf. Guarino v. Zyfers, 9 Mass.App. 874, 401 N.E.2d 857 (1980).  At the very least, the Hickeys had bound themselves in a manner in which, to avoid a transfer of their own house, they might have had to engage in expensive litigation.  No attorney has been shown to have been used either in the transaction between Mrs. Green and the Hickeys or in that between the Hickeys and their purchaser.

 There is no denial by Mrs. Green of the oral contract between her and the Hickeys.  This, under § 129 of the Restatement, is of some significance.8  There can be no doubt (a) that Mrs. Green made the promise on which the Hickeys so promptly relied, and also (b) she, nearly as promptly, but not promptly enough, repudiated it because she had a better opportunity.  The stipulated facts require the conclusion that in equity Mrs. Green's conduct cannot be condoned.  This is not a case where either party is shown to have contemplated the negotiation of a purchase and sale agreement.  If a written agreement had been expected, even by only one party, or would have been natural (because of the participation by lawyers or otherwise), a different situation might have existed.  It is a permissible inference from the agreed facts that the rapid sale of the Hickeys' house was both appropriate and expected.  These are not circumstances where negotiations fairly can be seen as inchoate.  Compare Tull v. Mister Donut Development Corp., 7 Mass.App. 626, 630-632, 389 N.E.2d 447 (1979).

 We recognize that specific enforcement of Mrs. Green's promise to convey Lot S may well go somewhat beyond the circumstances considered in the Fisher case, 332 Mass. 727, and in the Orlando case, 337 Mass. 157, 148 N.E.2d 373, where specific performance was granted.  It may seem (perhaps because the present facts are less complicated) to extend the principles stated in the Cellucci case (see esp. 2 Mass.App. at 728, 320 N.E.2d 919).  We recognize also the cautionary language about granting specific performance in comment a to § 129 of the Restatement (see note 6, supra).  No public interest behind G.L. c. 259, § 1, however, in the simple circumstances before us, will be violated if Mrs. Green fairly is held to her precise bargain by principles of equitable estoppel, subject to the considerations mentioned below.

 Over two years have passed since July, 1980, and over a year since the trial judge's findings were filed on July 6, 1981.  At that time, the principal agreed facts of record bearing upon the extent of the injury to the Hickeys (because of their reliance on Mrs. Green's promise to convey Lot S) were those based on the Hickeys' new obligation to convey their house to a purchaser. Performance of that agreement had been extended to May 1, 1981.  If that agreement has been abrogated or modified since the trial, the case may take on a different posture.  If enforcement of that agreement still will be sought, or if that agreement has been carried out, the conveyance of Lot S by Mrs. Green should be required now.

 The case, in any event, must be remanded to the trial judge for the purpose of amending the judgment to require conveyance of Lot S by Mrs. Green only upon payment to her in cash within a stated period of the balance of the agreed price of $15,000.  The trial judge, however, in her discretion and upon proper offers of proof by counsel, may reopen the record to receive, in addition to the presently stipulated facts, a stipulation or evidence concerning the present status of the Hickeys' apparent obligation to sell their house.  If the circumstances have changed, it will be open to the trial judge to require of Mrs. Green, instead of specific performance, only full restitution to the Hickeys of all costs reasonably caused to them in respect of these transactions (including advertising costs, deposits, and their reasonable costs for this litigation) with interest.  The case is remanded to the Superior Court Department for further action consistent with this opinion.  The Hickeys are to have costs of this appeal.

 So ordered.
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DECISION GRANTING DEFENDANTS' MOTION TO DISMISS
 CHARLES W. TROMBLY, JR., Justice.
 This cause came to be heard on July 15, 2004, on Defendants' Motion to Dismiss Plaintiff's First Amended Complaint. The motion was argued by counsel for all parties and taken under advisement on that date.
 Plaintiff Joan O. Crowley filed her Verified Complaint in the Land Court on February 3, 2004 seeking to establish either a resulting trust or a constructive trust in a parcel of land and a residence located at 14 Auburn Place in Brookline, Massachusetts ("the property"), and also seeking declaratory and injunctive relief. Plaintiff contends that, because her late husband had advanced the entire consideration for the purchase of the property and, by reason of mistake, breach of duty, and the wrongful conduct of the Defendants, she would be deprived of her right to the property, and Defendants would be unjustly enriched at the expense of her and her children, if either a resulting trust or a constructive trust were not imposed on the property. She therefore contends she is entitled to the imposition of such a trust on the property.
 The following facts are properly before the court for its consideration and are substantially undisputed:
 1. Defendants are sisters of Plaintiff's late husband, Henry P. Crowley. Henry, formerly a judge in the Brookline District Court, and the three defendants are or were four of the ten children born to Cornelius and Nellie Crowley.
 2. In 1929, Cornelius and Nellie Crowley purchased the subject property as tenants by the entirety.
 3. In 1960, Nellie Crowley died and, in 1962, Cornelius Crowley transferred title to the property to his only two unmarried daughters, Ethel Crowley and J. Mildred Crowley, as tenants in common.
 4. In 1965, title to the property was transferred through a straw to Ethel and J. Mildred Crowley as joint tenants.
 5. In 1966, Ethel Crowley, now married and known as Ethel Remillard (one of the Defendants) and J. Mildred Crowley conveyed the property through a straw to J. Mildred Crowley and their brother Cornelius J. Crowley, Jr. as joint tenants.
 6. Between 1968 and 1970, Cornelius Crowley and three of his four sons, including Cornelius J. Crowley, Jr., all died, leaving Plaintiff's late husband, Henry Crowley, as the sole surviving male child.
 7. In 1970, Henry Crowley met with his remaining siblings, including Defendants, as well as his wife and children, to devise a plan to keep ownership of the property in the Crowley family for future generations. After this meeting, Henry Crowley determined, and all of his siblings concurred, that the only way to keep the property in the Crowley family was if he and Plaintiff assumed the existing mortgage  [FN1] and the maintenance expenses of the property.
 FN1. The record indicates that the property had been the subject of a mortgage securing a note in the amount of $10,000, said mortgage being given by then owners Ethel B. Crowley and J. Mildred Crowley to Brookline Municipal Credit Union, dated February 25, 1962 and recorded at the Norfolk County Registry of Deeds in Book 3968, Page 284. The land was conveyed to Henry and the other siblings subject to that mortgage. The mortgage was later discharged of record.
  8. On June 17, 1970, J. Mildred Crowley and Catherine E. Crowley (the widow of deceased Cornelius J. Crowley, Jr.) transferred title of the property to J. Mildred Crowley and the five other remaining children of Cornelius and Nellie Crowley, including Henry Crowley, as joint tenants. At the time of this conveyance, Plaintiff and husband Henry assumed the responsibility for paying the existing mortgage. Defendants paid no consideration for their interest in the property, the deed reciting a consideration of "less than $100.00". Also at this time, Plaintiff moved to the property with her husband and five children, albeit reluctantly. Plaintiff lived with Henry and her children at the property until Henry's death in 2001. She and several of her children have since continued to live at the property.
9. In 2003, Defendants, being the only three remaining Crowley siblings, notified Plaintiff that, despite the alleged 1970 agreement with her and her late husband concerning keeping the property in the Crowley family, they intended to sell the property. They ordered her and her children to vacate the premises. Because of Defendants' demand, Plaintiff filed the present action, contending that she and her family were told, or had been lead to believe, that they would some day inherit the property.
 On March 4, 2004, Defendants filed a Motion to Dismiss Plaintiff's Complaint pursuant to Mass. R. Civ. P. 12(b)(6) for failure to state a claim upon which relief can be granted, together with a memorandum in support. Plaintiff filed an opposition to Defendants' Motion to Dismiss on March 23, 2004 and the court scheduled a hearing on Defendants' motion for May 5, 2004. On April 27, 2004, Plaintiff filed her First Amended Verified Complaint as of right pursuant to Mass. R. Civ. P. 15(a). In her First Amended Complaint, Plaintiff provided additional background information and facts to support her claims. Because of the filing of the amended complaint, the motion was not heard on May 5, 2004 as scheduled.
 On May 10, 2004, Defendants filed a Motion to Dismiss Plaintiff's First Amended Complaint, together with a memorandum in support of the motion. Because Plaintiff failed to file an opposition to Defendants' Motion to Dismiss the First Amended Complaint, the court assumes that she continues to rely on the authorities she cited in opposition to Defendants' Motion to Dismiss the original complaint. On July 15, 2004, the court (Trombly, J.) held a hearing on Defendants' motion, at which counsel for both parties presented argument, and the court took the matter under advisement.
 In their Motion to Dismiss Plaintiff's First Amended Complaint, Defendants seek dismissal pursuant to Mass. R. Civ. P. 12(b)(6) for failure to state a claim upon which relief can be granted. Under Rule 12(b)(6), "a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of [her] claim which would entitle [her] to relief." McCone v. New England Tel. And Tel. Co.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1984153208&ReferencePosition=232" 
 393 Mass. 231, 232 (1984). In evaluating the allowance of a motion to dismiss under Rule 12(b)(6), the court accepts as true the factual allegations of the complaint. Manning v. Zuckerman,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1983105339&ReferencePosition=9" 
 388 Mass. 8, 9 (1983). A plaintiff need surmount only a minimal hurdle to survive a motion to dismiss for failure to state a claim, and dismissals on the basis of the pleadings, before facts have been found, are discouraged. Gennari v. City of Revere,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=523&FindType=Y&SerialNum=1987026065" 
 23 Mass.App.Ct. 979 (1987). However, where the complaint sets out with clarity and precision the detailed factual allegations which the plaintiff contends entitle her to relief, it is appropriate, although not required, to allow a motion to dismiss if the allegations of the complaint clearly demonstrate that the plaintiff does not have a claim. Fabrizio v. City of Quincy,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=523&FindType=Y&ReferencePositionType=S&SerialNum=1980114161&ReferencePosition=734" 
 9 Mass.App.Ct. 733, 734 (1980).
Plaintiff's argument in opposition to Defendants' Motion to Dismiss is that the Complaint sets forth facts which, if proven to be true, state a claim adequate to support the imposition of a resulting trust and a constructive trust upon the property in question. Defendants argue that the Complaint should be dismissed because the factual allegations in the Complaint itself show that Plaintiff is not entitled to a resulting trust or a constructive trust.
 "A resulting trust in real estate arises where one party furnishes the consideration to purchase property, not intending a gift or advancement, yet title is taken in the name of another." Fortin v. Roman Catholic Bishop of Worcester,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1994027400&ReferencePosition=789" 
 416 Mass. 781, 789 (1994). "A resulting trust must arise, if at all, at the time of the execution of the deed." Id., quoting Dwyer v. Dwyer,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1931113763&ReferencePosition=494" 
 275 Mass. 490, 494 (1931). A resulting trust cannot be implied when the conveyance is voluntary and without the payment of any purchase price. Howe v. Howe,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1908003196&ReferencePosition=602" 
 199 Mass. 598, 602 (1908). Put another way, a resulting trust comes into play when there is something abnormal or "improbable" about the state of legal title, such as a conveyance to a stranger or some other substantial reason to suspect that it conflicts with the grantor's true intent. Such is not the case here.
 Plaintiff argues that, because her late husband advanced the entire consideration for the purchase of the property at the time of the 1970 conveyance, including specifically the assumption of an existing mortgage which the grantor was legally obligated to pay, along with maintenance expenses, and because this was not intended as a gift to Defendants, Plaintiff has established the consideration needed to impose a resulting trust. Defendants disagree, claiming that the conveyance was not a purchase for consideration at all, but rather a voluntary conveyance among family members. They point out that there was no "buyer" or purchase price set forth in the deed, which recited nominal consideration. They further argue that, because the payment of the mortgage and the maintenance expenses by Plaintiff's late husband did not constitute the payment of a purchase price, but rather was the equivalent of rent or use and occupancy, Plaintiff's resulting trust claim must fail.
 A court may impose a constructive trust in order to avoid the unjust enrichment of one party at the expense of the other where the legal title to the property was obtained by fraud or in violation of a fiduciary relation or by the abuse of confidential information. Meskell v. Meskell,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1969121795&ReferencePosition=151" 
 355 Mass. 148, 151 (1969). "The fraud required to create a constructive trust must occur at the time the property was transferred; a subsequent refusal to carry out an oral promise, standing by itself, is not fraud." Id. A fiduciary relationship does not arise merely because the parties to a conveyance are members of the same family, even if the grantor promised to hold the land in trust. Kelly v. Kelly,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1970123081&ReferencePosition=156" 
 358 Mass. 154, 156 (1970). However, additional factors may give rise to such a relationship. Id., citing Samia v. Central Oil Co. of Worcester,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1959112152&ReferencePosition=112" 
 339 Mass. 101, 112 (1959). "Mere respect for the judgment of another or trust in his character is not enough to constitute ... a [confidential] relation." Meskell,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1969121795&ReferencePosition=151" 
 355 Mass. at 151, quoting Comstock v. Livingston,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1912003228&ReferencePosition=584" 
 210 Mass. 581, 584 (1912).
Plaintiff claims that a constructive trust should be imposed because, by reason of mistake, fraud, breach of fiduciary duty, and the wrongful conduct of Defendants, Plaintiff will be deprived of her right to the property and Defendants will have been unjustly enriched at the expense of the Plaintiff and her children. She argues that, at the time of the conveyance, Defendants had formed an intense dislike of her, and that Defendants had no intention of honoring their agreement with Plaintiff's late husband. Plaintiff also argues that, because Defendants "adored" Plaintiff's late husband and looked to him for advice and counsel on nearly every major aspect of their lives, and because he, in turn, trusted them completely, there existed a relationship between her late husband and Defendants that transcended the normal family relationship and can be characterized as a fiduciary relationship. Defendants, on the other hand, argue that, because the Complaint fails to allege that Defendants obtained title to the property through fraud or through the abuse of a fiduciary relationship, there is no basis for the imposition of a constructive trust. They claim the Complaint fails to state any fraud which facilitated Defendants' acquisition of the property and that Plaintiff makes an illogical leap from the Defendants' dislike of her to the idea that they never intended to honor their agreement with Plaintiff's late husband. Defendants also argue that there was no fiduciary relationship between Plaintiff's late husband and Defendants because there is no evidence that at any time Plaintiff's late husband rested confidence in Defendants.
 This Court disagrees with Plaintiff's assertions. The Complaint fails to state a claim upon which relief can be granted. The facts in this case, as set forth in the complaint, do not support or justify the imposition of either a constructive or resulting trust. There can be no resulting trust where the transfer of the property was a voluntary conveyance by one sibling to all others for nominal consideration rather than a purchase of the property for a price. The fact that Plaintiff and her late husband moved into the property, resided there for thirty years, and paid the mortgage and expenses does not qualify as a purchase price because the payments were made to defray the cost of their living on the property, not in consideration of the conveyance. In addition, the payments were not made to the Defendants. Likewise, there can be no constructive trust absent fraud and a fiduciary relationship between Plaintiff's late husband and Defendants. Plaintiff's claim that Defendants disliked her at the time of the conveyance is not enough to prove that they were acting fraudulently when acquiring the property, allegedly pursuant to an agreement with Plaintiff's late husband. Nor are there facts or allegations that would support the claim that there existed a fiduciary relationship between Plaintiff's late husband and Defendants. A fiduciary relationship does not exist simply because the Plaintiff's late husband and Defendants were siblings. The pleadings suggest that the relationship that existed was a normal family relationship which did not contain any of the additional factors that may have elevated it to a fiduciary relationship. The family members who were parties to the 1970 deed were attempting to keep the property in the Crowley family. They did not intend or take any action to indicate that they wanted plaintiff to someday inherit the property. Accordingly, Defendants' Motion to Dismiss pursuant to Mass. R. Civ. P. 12(b)(6) is hereby ALLOWED.
Judgment to enter dismissing Plaintiff's Complaint.
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INTRODUCTION
The plaintiff Yassah C. Woekolo (Woekolo) is represented by John F. Keenan, Jr., Esq., Keenan & Associates, 95 Elm Street, Worcester, Massachusetts 01609-2105. The defendant Dewoe Winston Smallwood (Smallwood) was represented by Howard E. Stempler, Esq., 47 Harvard Street, Worcester, Massachusetts 01609- 2876; but now represents himself, pro se. [FN1] The plaintiff did not claim a jury trial. The defendant did claim a jury trial. The plaintiff's verified complaint is in three counts: Count I, Fraud; Count II, Reimbursement/Accounting; Count III, Declaratory Judgment/Conveyance of Property.
 FN1. Stempler represented Smallwood through the first phase of this bifurcated case, but was allowed to withdraw as Smallwood chose to represent himself pro se.
  Smallwood filed an answer of general denial.
 He asserts six affirmative defenses: (1) failure to state a cause of action;  (2) he is sole owner of the property; (3) latches; (4) representations were reasonable; (5) agreement, if any between the parties, is void for lack of consideration; and (6) payment. Smallwood also filed a counterclaim seeking injunctive relief for a return of his personal property or a judgment representing the fair value of his alleged wrongfully-retained property.
 The trial commenced October 24, 2001. At the commencement of trial, the plaintiff moved to dismiss Count I, Fraud. That was not objected to and Count I was dismissed. The remaining two counts, Count II, Reimbursement/Accounting and Count III, Declaratory Judgment/Conveyance of Property are both equitable counts to which neither party is entitled to a trial by jury. This matter was then heard by the Court without a jury. The parties agreed to bifurcate this case. The Court, during this first phase, heard the Declaratory Judgment/Conveyance of Property under Count III. The remaining Count II, Reimbursement and Accounting and the counterclaim, were reserved for further hearing until after findings were filed on the bifurcated Count III. They were filed in February 2002. This Court now completes its Findings of Facts and Rulings of Law by this First Supplemental Findings of Fact, Rulings of Law and Order for Judgment.
FINDINGS OF FACT
 After hearing and upon all of the credible evidence this Court makes the following findings of fact and rulings of law.
 Prior to 1985, Woekolo and Smallwood lived together in Liberia. They had a relationship. Woekolo came to the United States in 1984. She entered into a marriage of convenience in New Jersey with a Mr. Brown. That marriage was arranged so that she could work in the United States and remain in the United States. She never lived with Mr. Brown. There is no evidence before this Court that that marriage was ever terminated.
 Smallwood followed Woekolo from Liberia to the United States in February of 1985. Smallwood and Woekolo resumed their relationship. Woekolo worked in New Jersey until 1986 at which time she moved to Worcester. Shortly after she did so, Smallwood followed her to Worcester.
 Woekolo and Smallwood were never married but for twelve years from 1985 until 1997 they were involved in a romantic relationship and lived together. Three children of that relationship were born: Dewoe Winston Smallwood, born February 28, 1986; Philipe B. Smallwood, born November 8, 1990; and Yarwin A. Smallwood, born December 25, 1991.
When Smallwood and Woekolo settled in Worcester, they first lived in an apartment and shared expenses. The parties eventually moved to an apartment on Rutledge Street. Woekolo paid the first and last months' rent for that apartment and the parties shared normal living expenses. Eventually, Woekolo received $15,000 out of a settlement on a life insurance policy. When she received those funds, the parties started to look for a house to buy.
 A multifamily unit at 212 Austin Street was on the market. It was brought to the attention of Woekolo and Smallwood. The property was being offered for $42,000, five percent down. At that time, Woekolo had $10,000 in assets. Smallwood had none or only minimal assets. After much discussion, Woekolo and Smallwood elected to purchase the home.
 On July 8, 1994, Woekolo executed a central home inspection company request.
 On July 8, 1994 Woekolo and Smallwood executed an offer to purchase the property at 212 Austin Street, Worcester, Massachusetts, for $42,500. On July 13, 1994, both Woekolo and Smallwood signed numerous papers for purposes of obtaining a loan from Salem Five Cents Savings Bank (Salem Five), including a loan application in the amount of $40,388, good faith estimate of borrower's settlement costs; FHA/VA interest rate and points selection form; application fees/program notification agreement; Salem Five Mortgage Corporation Release; uniform mortgage loan cost worksheet; Salem Five Application Supplement/FHA; buyer's notification and interest rate disclosure statement for lender Salem Five Mortgage; Salem Five Mortgage Corporation documents requested form; disclosure statement for Salem Five Mortgage Corporation; notice to buyers regarding water, septic and termite tests form.
 On August 16, 1994 Woekolo and Smallwood both executed a purchase and sale agreement for the premises at 212 Austin Street, Worcester, Massachusetts, reciting a purchase price of $42,500. Ms. Bonnie Remick (Remick) was the senior loan officer at Salem Five Cents. Woekolo and Smallwood went to the bank together. The loan was an FHA loan and based on a low down payment in conjunction with rental income, as the property was a multiple family home. Remick assembled all of the paperwork signed by Woekolo and Smallwood and forwarded it to the underwriter for verification information.
 The underwriter returned the application of Woekolo and Smallwood to Remick. It was rejected because Woekolo had suffered a work-related injury, was on Workers' Compensation, was not generating income and had some debt. The only person with income was Smallwood and his income was not sufficient to cover Woekolo's debt. The underwriter further rejected the loan application because the rental income ratio would not pass with both Woekolo and Smallwood on the loan. However, the rental income ratio would pass with the loan application in Smallwood's name alone provided he had $7,000 to cover the down payment and the closing costs. He did not have those funds, but Woekolo did. Consequently, Woekolo gave the $7,000 to Smallwood so that he could put it into his account. The bank required that Woekolo acknowledge that Smallwood had the sole control of the money, that she made no claim to it, and that it was in his name alone.
Woekolo objected to the loan being processed in the name of Smallwood alone and the deed being taken in his name alone. Woekolo represented to Smallwood that she would not transfer the funds to his name to accomplish the loan if the deed was going to be in his name alone. Smallwood represented to Woekolo that the sale could not go through unless it was processed in his name alone. He also represented to Woekolo that when she went back to work, Smallwood would put both names on the deed. As a result, Woekolo consequently executed a gift letter to Salem Five Cents indicating that the $7,000 she gave to Smallwood was a gift to which she made no claim.
 The lawyer who represented the bank was Harry P. Kotseas (Kotseas), 94 Highland Street, Worcester, Massachusetts. The loan application was approved in the name of Smallwood alone. Remick forwarded the appropriate paperwork to Kotseas so it could be prepared by him. Remick told Woekolo it would be in her best interest to have the lawyer draw up a second deed that would convey the property into her name and Smallwood's name in order to protect her interest. Both Woekolo and Smallwood attended the closing at the office of Kotseas. No second deed was drawn up at that time.
 Woekolo resumed work in January 1995. After she returned to work, she repeatedly asked Smallwood when he was going to put the deed in both names. He repeatedly told her that he would do so, but he continued to drag his feet.
 In 1997, Smallwood met with Kotseas. Smallwood asked Kotseas to prepare a deed from Smallwood to Smallwood and Woekolo as husband and wife tenants in common. Kotseas did prepare such a deed. It was signed by Smallwood. The grantor/grantee clause in the deed read "I Dewoe Winston Smallwood of 112 Austin Street ... in consideration of less than $100 ... grant to Dewoe Winston Smallwood and Yassah C. Woekolo tenants in common with rights of survivorship of 212 Austin Street, Worcester, Massachusetts, with quitclaim covenants property address: 212 Austin Street, Worcester, MA ..." Kotseas testified at trial that the clause "with right of survivorship" was clearly an error and included by inadvertence or mistake, and this Court so finds. Smallwood asked Kotseas to keep the deed and to record it the next day. The next morning Smallwood called Kotseas and said not to record the deed, that he Smallwood wanted to talk to his lawyer. Shortly thereafter Smallwood went to Kotseas' office and picked up the deed. The deed was never recorded. Eventually, the relationship between Smallwood and Woekolo deteriorated. Woekolo ultimately obtained a restraining order and Smallwood was ordered from the premises.
DISCUSSION
 From the outset, Woekolo had the only funds available to purchase the home. Smallwood was the only one who qualified for the loan conditioned upon Woekolo transferring $7,000 to him. She did this. The intent of the parties at that time was that the transfer be completed in the only way which it could, in the name of Smallwood alone, but it was not the intent that it be for Smallwood's benefit alone. The conveyance was taken in the name of Smallwood for the incidental reason that that is the only way the loan could be processed. Lewis v. Mills,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1992112048" 
 32 Mass.App.Ct. 660, 593 N.E.2d 1312 (1992).
 The whole down payment was paid by Woekolo, a person other than Smallwood who was the grantee. A resulting trust therefore arises in her favor. Bodman v. Martha's Vineyard National Bank of Tisbury,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1953108663" 
 330 Mass. 125, 111 N.E.2d 670 (1953).
 A resulting trust can be established in favor of one who pays for the real estate, but where the conveyance of title is to another person. This established rule has application even where part of the purchase price was borrowed from the title holder. There is a presumption that one who supplies the purchase price intends that the property bought shall inure to his or her own benefit and not that of another and that the conveyance is taken in the name of another for some incidental reason. Such was the case between Woekolo and Smallwood. Simmons v. Smith,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=523&FindType=Y&SerialNum=1985146719" 
 20 Mass.App.Ct. 775 (1985), 482 N.E.2d 887.
 Woekolo initially declined to transfer the money to Smallwood. Smallwood represented to Woekolo that the only way that the property could be purchased was if the money was in his name. He also represented to Woekolo that after the property was transferred and she resumed work, the property would be put in the name of both people. They were not married and therefore could not take title as husband and wife, tenants by the entirety. They could, however, take title as joint tenants or tenants in common. In fact the deed, which Smallwood directed Attorney Kotseas to prepare, was in the name of both Woekolo and Smallwood as tenants in common. It is clear from the findings of fact by this Court that the transfer of funds to Smallwood was an accommodation to complete the transfer and not a transfer intending to be a gift. Consequently, a resulting trust arises in the favor of Woekolo who contributed the funds for the purchase of the property. Davis v. Downer,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1912003220" 
 210 Mass. 573, 97 NE 90 (1912); Dwyer v. Dwyer,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1931113763" 
 275 Mass. 490, 176 NE 619 (1931).
 Furthermore, a court may impose a constructive trust so as to avoid unjust enrichment of one party at the expense of another where the legal title to the property was fraudulently obtained. Nessralla v. Peck,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1989009368" 
 403 Mass. 757, 532 N.E.2d 685 (1989).
 This case warrants a finding that the defendant Smallwood is holding the property at 212 Austin Street, Worcester, Massachusetts, as a resulting trust in the name of Smallwood, as well as the plaintiff Woekolo. It is clear from the evidence that the parties intended to own the property together. There is no evidence available to indicate that the parties intended to own it as joint tenants with right of survivorship. All of the evidence indicates that the intent of the parties was that each own a one-half interest in the property which is consistent with their past practices of sharing expenses and holding title. This intent is manifested by a purported deed drawn up in the name of Woekolo and Smallwood as tenants in common and the actions of the respective parties.
 In regard to the accounting of funds:
 This Court found that the parties at all times intended to own the property as tenants in common and to share common expenses. This Court does not, therefore, have to consider the source of those funds used for the purchase of the home or from whence they came for the issues of the accounting of funds because this Court finds that the parties owned the premises as tenants in common, each owning a one-half divisible interest in the real estate with the intent to share expenses.
 Woekolo is presently in possession of the premises. She may divest Smallwood by agreement, if they can agree, and she pays him the then present fair market value of his one-half interest. If they cannot agree on a value, each can then retain an independent appraiser and each of those independent appraisers may then select a neutral appraiser and the combined average of the three appraisals of the property in question shall constitute a value as a basis for the parties to conclude that issue. If none of the above occur, the parties can then file a petition to partition and sell the property at auction, with the net proceeds of sale being divided equally between Woekolo and Smallwood, the latter course of action is the last resort, and probably the least advantageous to both parties.
 In regard to an accounting of rents:
 Woekolo and Smallwood are each entitled to one-half of the net rents. Reasonable expenses may be deducted from gross rents. The property in question consists of three units in a triple decker, one of which units is occupied by Woekolo. The parties lived together until May 1997 at which time Smallwood was ordered out of the property by way of a restraining order. Therefore, there is no need to account for any rental income prior to May 1997.
 The Court determines that the fair rental value from the sparse evidence produced in court is the rent received for the units on the second and third floor from May 1997 to date. Those rents total $84,975.00. In addition, the Court finds that the reasonable rental value of the unit occupied by Woekolo is $500 a month for that same period of time. Woekolo had the benefit of being the occupant of the premises to the exclusion of Smallwood. Therefore, the fair rental value attributable to him should be $250 or a total of $2,2500.00 for the period of time in question. That amount together with the rent for the second and third floor totals $107,475.00 as gross rent attributable to the three units in question.
 The Court determines that the reasonable expenses attributable to the rental income is $89,514.37. The net income of $107,475.00 less expenses of $89,514.37 attributable to the rental income is $17,960.63. Woekolo and Smallwood are each entitled to one-half of that net rental income or $8,980.50 each. The Court therefore finds for the defendant Dewoe Winston Smallwood and against the plaintiff Yassah C. Woekolo on Count II seeking reimbursement and accounting of funds and assesses damages in favor of the defendant Dewoe Winston Smallwood and against the plaintiff Yassah C. Woekolo in the amount of $8,980.50.
In regard to the counterclaim of Smallwood for personal property, there is sparse evidence on the issue before this Court except that the parties agreed to share everything equally prior to May 1997. Therefore, Smallwood shall prepare a list of all personal property and its value which he claims he left in the premises at the time that he left in May of 1997. He shall then divide that list into two separate lists, designated list A and list B. Those separate lists shall then be presented to Woekolo. Woekolo shall have the right to choose either list A or list B and retain whatever is listed on that list which she chose. Woekolo shall have the obligation to return to Smallwood the personal property listed on that list which she did not select, and if not returned to Smallwood, then its equivalent dollar value.
ORDER
 The Court ORDERS that the following Judgment shall enter: Count I--DISMISSED by stipulation of all parties. Count II--Judgment shall enter in favor of the defendant Dewoe Winston Smallwood and against the plaintiff Yassah C. Woekolo and damages are assessed in the amount of $8,980.50. Count III--Smallwood shall record the quitclaim deed executed by him on March 10, 1997 with the Worcester District Registry of Deeds thereby granting the premises at 212 Austin Street, Worcester, Massachusetts to Dewoe Winston Smallwood and Yassah C. Woekolo tenants in common. The Court directs that the words "with rights of survivorship" be deleted from the deed as that language was admittedly put in the deed by error by Attorney Kotseas. In the event that Smallwood refuses, fails or neglects to comply with this Order, the Court exercises its equitable powers and reforms the grantee clause of the deed presently in the name of Dewoe Winston Smallwood to read "Dewoe Winston Smallwood and Yassah C. Woekolo as tenants in common and not as joint tenants."  [FN2]
 FN2. The parties did not provide the Court with a copy of the present deed in the name of Dewoe Winston Smallwood. The Court could not, therefore, refer to the deed by grantor clause, by date, or by book and page because that information was not made available to the Court. This Court will amend this Order to reflect that appropriate information upon either party filing a motion to amend the judgment with a copy of the appropriate deed.
  On the counterclaim--Judgment shall enter on behalf of Dewoe Winston Smallwood and against Yassah C. Woekolo. Defendant Dewoe Winston Smallwood shall prepare a list of all the personal property and its value which he left in the premises at the time he left in May of 1997. That list shall then be divided into two separate lists designated list A and list B. Those separate lists shall then be presented to the defendant in counterclaim Yassah C. Woekolo. She shall have the right to choose either list A or list B and retain whatever is listed on that list which she chose. Woekolo shall have the obligation to return to Smallwood the personal property listed on that list which she did not select, and if not returned to Smallwood, then its equivalent dollar value.
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“It is revolting to have no better reason for a rule of law than so it was laid down in the time of Henry IV.  It is still more revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from blind imitation of the past.”

Oliver Wendell Holmes, Jr. (1897). 

“[T]he. . . future. . . year by year recedes before us.  It eluded us then, but that's no matter--tomorrow we will run faster, stretch out our arms farther . . . .  And one fine morning--

  So we beat on, boats against the current, borne back ceaselessly into the past.”

F. Scott Fitzgerald (1925).

Introduction

  One hundred years ago, in a speech at Boston University on the development and practice of law, Oliver Wendell Holmes, Jr., warned about the folly of blind adherence to legal traditions which have passed from guiding precedent to calcified anachronism.  A few months prior to Holmes's speech, the man who would later memorialize the iconoclastic Jazz Age was born in St. Paul, Minnesota.  Although Holmes in 1897 was speaking specifically about a technical trespass rule, and Fitzgerald in 1928 was lamenting his murdered hero's inability to realize his dreams or appreciate the present because he was still tied to a past long gone, they were both appealing for a break with a past that stifled and restricted the present.

  Fitzgerald chronicled a new social age; Holmes also stood on the cusp of a new age of sorts--a new age of contract law, one that was beginning to break with the formalisms of the dying century in favor of the realisms which would govern the century about to be born.  For years, American judges had strictly enforced formalistic contract doctrines in an attempt to force the round peg of human behavior into the square hole of their enlightened, almost Newtonian notions of contractual purity.  Some of the tools used to perform this feat stretched back to the English roots of our Common Law and included the doctrines of consideration, mutuality of obligation, seals, the parol evidence rule, and the Statute of Frauds.

   As time passed and the law developed, many of these formalisms fell out of favor, primarily because they did not serve the functions for which they were intended and because blind adherence to them often resulted in injustice.  In large part to prevent these injustices, judges over the years have reinterpreted many of these doctrines to the point of virtual extinction.  They have had little choice but to do so, as parties to contracts have systematically ignored or contracted in ignorance of traditional rules.  As England's Justice Stephen put it over a century ago:

Laws ought to be adjusted to the habits of society, and not to aim at remoudling them. . . . Custom, and what is called common sense, regulate the great mass of human transactions.  If. . . the law deviates from these guiding principles, it becomes a nuisance.  If you require people to take precautions which they feel to be practically unnecessary, and which are alien to their habits of life, the only practical result is that they will prefer the risk of the penalties of neglect to the nuisance of taking the precaution.

 Despite the disfavor in which these formalisms are held, however, many of them refuse to die; and some remain despite numerous efforts to repeal them.  One of the hardier breeds of this antiquated species is the Statute of Frauds ("the Statute").  Conceived in the late seventeenth century by England's Parliament in an effort to remedy structural problems in that country's legal system which no longer exist, the Statute has defied the passage of time.  Not even the demise of the Statute in the nation of its birth has been enough to bring about its elimination in the United States because by the time its English parents saw fit to put it down, the Statute had already placed one foot firmly in the mud on this side of the Atlantic.  Here it has remained, standing on one foot to be sure but still nimble enough to hop regularly, if not always gracefully, from state code to state code, from judicial opinion to judicial opinion.

  This Comment seeks to demonstrate that the Statute of Frauds, never much of a fraud preventer, is no longer used even for the purposes for which its modern-day supporters claim that it should be retained.  An empirical study of all cases published between 1981 and 1991 shows that judges are not willing to strictly enforce the Statute, despite the benefits that its proponents believe will result from such action, and that judges more often than not will go to great lengths to enforce what they feel to be a valid contract.  This they do either by crafting an exception to the Statute of Frauds or by simply declining to enforce it, even if the letter and/or the spirit of the Statute is violated in the process.  More importantly, this Comment demonstrates that, often when judges do choose to enforce the Statute, they are using it as a judicial tool of convenience with which they can throw out alleged agreements which they either do not believe were ever made or with which they have some unspecified concern, a complete explanation of which would be more difficult or time consuming than the shotgun blast of the Statute of Frauds.

   The one exception to this position concerns those sections of the Statute which address contracts for the sale of interests in real property. Recognizing the need for writings to assure the preservation of clear title, this Comment will not challenge the viability of those provisions. 

I. The Statute of Frauds--A Brief History

A. English Roots

  In 1677, the English judicial system was at a crossroads.  Juries were no longer composed of knowledgeable locals who were familiar with the parties to the litigation and the nature of the dispute, but they were not yet "panel[s] of disinterested strangers composing a tabula rasa on which the law of evidence would permit only certain facts to be inscribed."  This, along with an undeveloped law of evidence, the courts' lack of effective control over juries, and "the rule barring testimony by the parties to a lawsuit (or others interested in the case), put defendants at a disadvantage and exposed them to considerable risks."  To even the scales, Parliament enacted the Statute of Frauds, which forbade the bringing of actions on certain important types of promises absent "some memorandum or note thereof,. . . in writing and signed by the party to be charged. . . ."  Those "special promises" deemed important enough to warrant a requirement for a writing were:

     1. promises made in consideration of marriage;

     2. promises made by executors or administrators; 

   3. agreements to answer for the debt, default or miscarriage of a third person (surety                  agreements);

     4. contracts regarding sales or other interest in land and other real property;

     5. agreements not to be performed within one year of their making; and

   6. contracts for the sale of goods valued above a certain amount. 

With the only significant change being that of the value of a sale of goods required to place such an agreement within the Statute, this 320-year- old English statute has been adopted, either by legislation or via judicial opinion, more or less intact by forty-nine states.  Louisiana is the only exception.

  Despite its drafters' intentions that it serve as a control on the bringing of legal actions, from its enactment, the Statute has been the source of heavy litigation.  The Statute was partially intended to control the courts' treatment of the "special promises;" but the inconsistent use of the Statute-- particularly in the twentieth century--which has vexed commentators over the years and will be discussed infra, makes it clear that this purpose is also not served by the Statute's continued use.

  Of course, the legal realities of late seventeenth century England that led to the Statute's adoption were short-lived and were never a factor in the United States.  The very ideas of not permitting interested parties to testify in court or of allowing a civil jury to disregard whatever evidence is presented to it and reach a verdict based on its collective subjective knowledge are enough to make even non-lawyers giggle.  Critics of the Statute suggest that today's well-developed contract law and modern rules of evidence combined with the control American civil courts have over juries' verdicts make the continued use of the Statute as a fraud/perjury-prevention tool unnecessary. Indeed, it is often said that application of the Statute causes more frauds and perjuries than it prevents by giving parties to oral contracts an absolute defense against an action for breach.

  These changes in the world around the Statute were not lost on the legal scholars of its motherland; [FN26] in 1954, Parliament repealed all of the Statute except for the provisions dealing with agreements to answer for the debt of another and contracts for the sale of land. The Statute's demise, which would have been complete had Parliament followed the suggestion of a majority of the Law Revision Committee when it recommended repealing the entire Statute of Frauds in 1937, was not mourned by many.  In addition to the judicial changes of the nearly three intervening centuries such as the fact that an interested party could testify on his or her own behalf, the English based this repeal, in large part, on the theory that the Statute caused more fraud than it prevented.  The procedural defense of the Statute, it was thought, allowed defendants to block actions for breach by aggrieved plaintiffs and enabled those defendants to breach genuine oral agreements with impunity.  Also, practically speaking, it was feared that, because those who make oral agreements are almost universally ignorant of the Statute's rules, such parties would be precluded under a strict reading of the Statute from introducing evidence to prove the existence of their agreement.

B. The Statute of Frauds in American Law--Pros, Cons and the U.C.C. View:

  All that our English cousins observed about the Statute of Frauds applies equally in the United States and indeed has been echoed and augmented by American scholars in the years before Parliament's repeal and since. The Statute has persisted, however, despite well-developed rules of evidence and a judicial system which is markedly different from that of seventeenth century England. It has done so via an impressive act of ongoing reinvention, a process whereby some legal scholars, already inclined to reinterpret precedent rather than reverse it, have poured myriad goals into the empty and waiting vessel of the Statute of Frauds.

  Those who favor retaining the Statute argue that it still serves several valuable functions and that it produces benefits both for the courts and for parties entering into contracts.  It is thought that contracting parties will be encouraged by the Statute's harshness to reduce their agreements to writing.  It is further argued that this "cautionary function" will discourage contract parties from entering into their agreements lightly.  In so doing, the Statute's enforcement will also serve a "channeling function" which will enable courts to determine from the parties' act of reducing their agreement to writing whether it was intended to be an enforceable agreement and, conversely, from the absence of a writing that they did not intend to be bound.

  These cautionary and channeling functions are thought to ease the interpretive burdens placed on the courts.  Judges will benefit from all of this disciplined behavior, the argument goes, in that they will be faced with fewer litigants who have little evidence to present other than their version of the conversation which led to the alleged oral agreement.  The task of judicial contract interpretation, then, will be neatly reduced to one of reading agreements and deciphering what they mean, rather than the sometimes messy job of determining from the parties' often ambiguous actions just who is liable to whom and for what.   If, somewhere along the way, some otherwise fraudulent claims can be stopped in their tracks because of a lack of a writing, as the Statute originally intended, so much the better.

  However, it has been observed that the merits of those evidentiary benefits supposedly encouraged by the writing requirement are questionable when the potential for injustice caused by the rule is so high.  Some have even suggested allowing the competing doctrine of promissory estoppel to serve whatever evidentiary functions are currently served by the Statute.  Also, because the Statute's strictures go against the common belief that a man's word should be his bond and because most contract parties arguably contract in ignorance of the rule, it is debatable whether these beneficial functions are in fact served by the Statute of Frauds at all.  Leaving that question aside for the moment, even its ardent supporters would admit that the benefits they claim emanate from the Statute do not come without a price.  A formalistic rule must be strictly and uniformly enforced if it is to produce its alleged benefits.  Inevitably, in a world where the Statute is so enforced, judges would have no choice but to throw out oral agreements for which there was either demonstrable proof of their existence or where some extrinsic reason for their enforcement (such as a reliance theory or a simple wish to avoid injustice) could be found.

  This case study will demonstrate that judges are not willing to pay that price, regardless of the alleged benefits they would be purchasing by so doing.  Simply put, the dominant judicial view of the Statute seems to be that the kind of strict enforcement necessary to secure the benefits touted by its supporters would too often lead to injustice.  In an effort to prevent these injustices, judges have carved out exceptions to the Statute and often go to great lengths to place alleged agreements "outside the Statute" so that evidence can be heard as to their possible validity.  This has been done by relaxing the standard of what is a sufficient writing, admitting parol evidence to fill in any gaps in the writing introduced, and using the doctrines of promissory and equitable estoppel to protect the reliance of those who act with the understanding that they have an agreement.  This constant whittling away at the Statute has led many to question whether "the statute of frauds [is still] a statute at all.  It [has become] so heavily warped by 'interpretation' that it [has] become little more than a set of common law rules. . . ."

  How, then, do judges use the Statute?  Do they throw up their hands before its limitations, or are they inclined to ignore the defense of the Statute if they are satisfied that a valid agreement exists?  When they do allow the Statute as a complete defense, is it because the alleged agreement sued upon was not reduced to a satisfactory writing; or is it because they are not satisfied that there ever was an agreement, or at least one that they can enforce with either a clear conscience or with some certainty as to its terms? In essence, if the Statute of Frauds is rarely used as it is written, as a bar to actions involving certain types of alleged oral promises, is it even used to serve the purposes its modern-day supporters cite as justifications for its retention?  Are judges willing to pay the price of using the Statute as an absolute bar to the enforcement of certain oral agreements, even those supported by evidence, in exchange for these benefits?  If the answers to these questions suggest that the Statute is more a rule of convenience, one that is bent more often than it is enforced, what justifies its continued presence on the statute books?

  The remainder of this Comment is devoted to answering these questions through a review of judicial opinions, at both the state and federal levels, published between 1981 and 1991 regarding the Statute of Frauds.  It endeavors to establish that the Statute does not serve as a threshold bar to legal action, as it was originally intended, but rather as an ever-weakening standard against which evidence is measured, a standard which is often disregarded and is rarely applied if judges can help it.  More significantly, it reveals that the Statute is not even used as its supporters suggest that it should be.  If it were, this case study would reveal many oral agreements which were clearly made but thrown out for lack of sufficient writings.  However, this Comment demonstrates that, if we take the cases in which the Statute is enforced and set aside cases wherein the judge felt that the proffered evidence of the promise was inadequate or where there was an apparent extrinsic reason for the judge's refusal to enforce the alleged agreement, we are left with only a small residue of cases in which the judge refuses to enforce an apparently valid oral agreement despite the presence of some demonstrable proof that the agreement was in fact made.

  A residue, of course, does not a rule make.  The only way to test this hypothesis, however, is to break open the books and see how courts use the Statute.  As Corbin puts it:

    [Any] prevention of fraud [that] is attained by the statute is attained at the expense of permitting persons who have in fact made oral promises to break those promises with impunity and to cause disappointment and loss to honest men.  [This is why] courts. . . interpret the statute so narrowly. . . [: they] cannot bear to permit the dishonest breaking of a promise when they are convinced that the promise was in fact made. . . .

    The statute. . . has been interpreted so strictly and applied so narrowly that its meaning as applied can now be determined only by a comparative study of the cases. . . .  '[For it is too late to apply] one's own mind independently to the interpretation [of the Statute].  Our task is a much more humble one; it is to see how [the Statute] has been expounded in decisions. . . .' 

So the humble task begins.

II. The Courts and the Statute of Frauds (1981-91)

  Most American incarnations of the Statute of Frauds are essentially unchanged from the original statute enacted by Parliament in 1677.  If an alleged agreement falls into any one of the enumerated classifications of "special" promises, it must be in a writing signed by the party to be bound in order to bring an action on the alleged agreement.  However, deciding whether an alleged agreement falls into one of the Statute's categories is no easy matter; and by interpreting the Statute's language so as to place an agreement "outside the Statute," judges can effectively ignore its restrictions if they are convinced that an agreement existed, that an innocent plaintiff relied on what he thought was a valid agreement, etc.

  Conversely, judges can make it clear that they feel an alleged agreement falls within the Statute and is therefore unenforceable.  The lengths to which a *268 judge can go to place an agreement outside the Statute when he feels justice is threatened suggests that when a judge allows an agreement to fall within the Statute, he is convinced that use of the Statute is the simplest way to avoid the injustice of enforcing what he feels to be a nonexistent or otherwise question-able agreement. [FN70]

  This study demonstrates the rarity of cases wherein the judge enforces the Statute of Frauds in the absence of some extrinsic reason to refuse to enforce the promise, such as some concern with the merits of the bargain and/or where the judge expresses, either explicitly or implicitly, satisfaction that, despite the lack of writings, there is sufficient demonstrable evidence that an agreement was in fact made.  If the Statute operated as its supporters claim, if judges were willing to pay the price that receipt of its channeling and cautionary functions demands, these cases would be extremely common.  Indeed, they would be the rule.  However, an examination of the cases published between 1981 and 1991 indicates that the vast majority of those decided ostensibly on the grounds of the Statute of Frauds are, in fact, cases where the judge was either not satisfied by the proffered evidence of the promise or was uncomfortable enforcing a promise which was made because the judge was suspicious about the merits of the bargain.  In many others, judges use a variety of judicially-created exceptions to the Statute, exceptions which allow them to retain the Statute while avoiding some of the harsh results in which a strict application of a "no writing, no contract" rule would result.

  This of course begs the question: If judges are not willing to strictly enforce the Statute of Frauds, if they are willing to go to great lengths to avoid the harsh results of a strictly-enforced formalism, if they are willing to step nimbly and gingerly (and sometimes not so), around this legal dinosaur, what function can the Statute possibly serve?  In all of these cases, aside from slightly lengthening the opinions and making them more vulnerable to challenge, one might wonder how the outcome would have been different "had there been no statute to apply." [FN71]

  *269 Before discussing the results of this study, a few words on methodology are necessary.  The first step in this endeavor was a careful reading of the headnotes of Statute of Frauds cases published in the two volumes of the Decennial Digest which cover the years 1981-1991. [FN72]  This search focused primarily on cases where the Statute of Frauds was enforced and secondarily on good examples of cases where it was not.  A running list of citations and brief parenthetical remarks on each case, classified by type of agreement, was kept.  The completed list, was then used as a road map for an on-line search.  If a given case, either through what the judge said or what the judge did not say (the latter often being the more interesting cases), lent itself either to an analysis of how the Statute was used/not used, or to being classified as a good "textbook" example of a particular type of case, it was reduced to a hard copy and studied in greater detail.

  Many of the cases gleaned from the Digest were unfortunately of little use to the study because they resulted in very short opinions which suffer from a dearth of examinable details. [FN73]  These cases are, depending on the faction with which the reader aligns himself or herself, examples either of the strict enforcement of the Statute that its proponents support or of judges not wishing to engage in lengthy analysis when use of the Statute will lead them via a shortcut to the same conclusion, namely not to enforce the alleged agreement.  This Comment makes the assumption that the only cases which can count against the study's hypothesis are clear exceptions and not cursory opinions.  Such cases do not provide sufficient discussion of the facts to make an analysis possible and cannot be satisfactorily classified as either support for or an exception to the hypothesis.  Moreover, it is not appropriate to presume that any such case is either of one type or the other.  Indeed, it is at least as likely that the lack of detail reflects an unwillingness to waste time elaborating, an attitude appropriate if one is using the Statute as a rule of judicial convenience, as it does an inclination to strictly enforce the rule regardless of the facts, as its proponents suggest.  In any event, the inconclusive nature of these cases called for their exclusion.  After the on- line search, the final step of the study *270 involved sorting the resulting stacks of paper into easier-to-handle categories and then simply writing the story that they collectively told.

D. Contracts Regarding Sales or Other Interest in Land and Other Real Property

  Recognizing that a writing requirement serves the goal of maintaining clear title records and that transfers of real property are unique transactions, as discussed supra in the Introduction, this Comment will not address the use and continued viability of the Statute of Frauds provision regarding sales or other interests in land and other real property.

E. Agreements Not to be Performed Within One Year of Their Making

  The provision of the Statute of Frauds which requires a writing for the enforcement of "any agreement that is not to be performed within the space of one year from the making thereof" has been the subject of much litigation, if for no other reason than its uncertain meaning: "It leaves to courts the problem of determining whether the statute includes a contract that could possibly be performed within a year, is intended to be performed within a year, or by its terms will or can be performed within a year." Despite its vagueness, the one year provision has been justified as a pragmatic rule, the theory being that memory of an agreement's exact terms and of the rights and responsibilities of its parties, availability of witnesses, etc., all suffer when actions on oral contracts are stretched out over several years.

  Despite this rationale, like much of the Statute of Frauds, the one year provision has been subject to more criticism than praise.  In his treatise on contracts, Professor Farnsworth goes so far as to say that "of all the provisions of the statute, it is the most difficult to rationalize." Farnsworth continues by pointing out the flaws in the logic of the provision's supporters:

    If an oral contract that cannot be performed within a year is broken the day after its making, the provision applies though the terms of the contract are fresh in the minds of the parties.  But if an oral contract that can be performed within a year is broken and suit is not brought until [just before the statute of limitations runs], the provision does not apply, even though the terms of the contract are no longer fresh in the minds of the parties.

  It should not be surprising, then, that in applying the one year rule "the courts have been perhaps even less friendly to [it] than to other provisions of the statute." Judges have been historically reluctant to enforce the provision any way other than very narrowly--if an oral agreement on its face makes performance within a year of the date of its making absolutely impossible, it is void. However, if completion of performance within a year is not so facially impossible, the agreement is taken out of the Statute, regardless of any intentions of the parties which contradict the terms of the oral agreement or the fact that performance in fact took more than a year. What is needed to remove an oral agreement from the Statute of Frauds' one year provision is the mere "reasonable probability [that the] agreement [can] be performed within the year [of the date it is made]." 

  It is this narrow interpretation of the Statute of Frauds' one year provision which makes its application different from much of the rest of the Statute. Rather than apply the provision selectively, many of the published cases demonstrate judges' penchant for interpreting the provision narrowly so that if at all possible the agreement falls outside the Statute in the first place. This is done via an assortment of exceptions to the rule.

1. Exceptions to the One Year Provision--"Possible though not Probable," etc.

  As we have seen in other types of agreements which might otherwise fall victim to the Statute, judges will enforce an alleged oral agreement that cannot be performed within a year via an estoppel theory whenever application of the one year provision will result in an injustice. For example, in Lovely v. Dierkes the Michigan Court of Appeals reversed the trial court's decision granting Mr. Lovely's former employer's motion for summary judgment.  Mr. Lovely had quit two jobs and relocated his family in reliance on Dierkes's oral promise of a three-year employment contract and a percentage of the business. Dierkes promised Lovely several times that the oral agreement would be reduced to a writing, but two months after beginning employment with the firm Lovely was fired. The Court of Appeals felt that the questions of Lovely's reliance and Dierkes's being estopped from pleading the Statute of Frauds were justifiable issues and remanded the case.

  Another method used by judges to limit the harsh effects of the one year provision is suggested by the introduction to this section--if completion of performance within one year from the date of making is even slightly possible, no matter how improbable, the agreement is removed from the Statute. For example, in Argonaut Insurance Cos. v. Medical Liability Mutual Insurance Co., the court held that an agreement between the plaintiff and the defendant to share equally the expenses of defending overlapping coverage claims did not fall within the Statute's one year provision, as each individual claim could be "disposed of by motion, settlement or trial within one year."  Because the agreement did not explicitly require a duration of more than one year and because a shorter duration could be imagined, albeit remotely, the agreement was not barred.  This exception is often used to permit the enforcement of oral agreements which call for payments to be spread out over several years; because all of the payments could be made within a year, the fact that the parties choose to spread them out should not be a bar to the enforcement of the oral agreement. 

  Another example of courts' willingness to take an agreement out of the Statute can be found in Healey v. Coury, where the Arizona Court of Appeals came to the rescue of a retiree.  Mr. Healey retired and made an arrangement with his brother-in-law, Coury, to help design, develop and operate a park for recreational vehicles outside Mesa, Arizona.  Healey claimed that he had agreed with Coury for ten percent of the park's net operating income and a ten percent share of the profits when and if the property was sold as compensation for his assistance in designing and operating the park, securing lenders, etc.  After losing at trial, Coury appealed, arguing among other things that the alleged oral agreement was barred by the Statute of Frauds's one year provision, as the park took four years to develop.  The court rejected this argument, reasoning that "[t]he agreement. . . could have been performed within one year.  The fact that it took longer does not mean it is barred by the statute of frauds."

  The possible death of the party seeking to enforce an alleged oral agreement  (often an aggrieved employee) less than a year from the making of the agreement can be sufficient bona fide performance and is often cited as a means of taking an otherwise barred agreement outside the Statute.  Despite some holdouts, this "view of the statute's applicability to lifetime or permanent employment contracts has, in fact, been accepted by an over-whelming majority of courts and commentators," including the Restatements of Contracts and Agency and Professors Corbin, Farnsworth and Williston. For example, in Hodge v. Evans Financial Corp., the Court of Appeals for the District of Columbia Circuit held that Mr. Hodge's claim of an oral contract for permanent employment with Evans was not barred by the one year provision.   Evans argued that the alleged agreement of indefinite duration violated the one year provision because Hodge expected to retire at some point more than a year in the future.  The court rejected this argument, holding that, while the merest possibility that performance could be completed within one year took an agreement outside the Statute, the merest possibility that it could not be performed did not bring it back under the Statute.

  Similar to the "possible if not probable" exception, judges are often quick to remove an agreement from the Statute if it is not clearly impossible on its face to perform its terms within a year because the time for performance, date of termination, or date performance is to begin is either not a part of the agreement, is not fixed, or is indefinite.  This situation is most common with employment agreements, where an oral contract of employment for an indefinite duration is often held to not violate the one year provision of the Statute, primarily because such an agreement is usually held to create an "at- will" employment contract, where either side can terminate at any time.  Proving the existence of such an agreement may not seem to be of much help to an aggrieved employee; but often in such cases the employee can argue that his was an agreement which could only be terminated for cause, rather than being an unenforceable oral employment contract.  If he wins that argument, the employee can then present his case for unjust termination.  It is worth noting, however, that while some jurisdictions lump oral contracts for "lifetime" and "permanent" employment together, others do not, holding instead that oral guarantees of a job "for life" are not agreements that can be performed within a year.

2. When the Exceptions Do Not Apply

  As suggested above regarding certain types of alleged oral agreements, judges are sometimes inclined to enforce the Statute of Frauds selectively in furtherance of some other consideration such as the desire to avoid injustice. However, with oral agreements not to be performed within a year of their making, judges take a different approach, interpreting the provision as narrowly as possible so as to thereby limit its application.  Of course, these exceptions are not always applicable.  The reporters are full of cases where the judge declined to enforce an alleged oral agreement because the party seeking to enforce it argued for the existence of an oral agreement that on its face could not be performed within a year.  As we have seen, if they are so inclined, judges can choose to enforce such agreements for equitable reasons or to avoid injustice.  Often, though, when judges choose to enforce the one year provision, the decision seems motivated more by dissatisfaction with the plaintiff's claim, uncertainty as to the terms of the alleged agreement, or simply an acknowledgment of the lack of evidence that any oral agreement was ever made.

  The published cases, then, seem to suggest that if judges are inclined to enforce oral agreements which may not be capable of performance within a year, they will search for a way to do so.  If they are not, as with other types of agreements, the Statute of Frauds is often one of several reasons cited for refusing to enforce an alleged oral agreement or is used as a convenient means of disposing of questionable or unsatisfactory claims.  With few exceptions, judges do not seem to throw out an alleged agreement on the basis of the one year provision of the Statute of Frauds if they are confident that an agreement was made and that its elements can be ascertained with some degree of accuracy.

  Having noted that, the ten year period of this Comment's case study revealed many apparent "knee-jerk" enforcements of the one year provision, most without sufficient comment or information to allow a determination of the actual forces, apart from a strict application of the Statute of Frauds, which drove the judge's decision.  In a few of these cases, the judge applied the Statute of Frauds to dismiss the plaintiff's claim but allowed other possible means of recovery. However, in many other cases, plaintiffs with plausible claims were left with no recovery because of the hammer blow of the Statute of Frauds's one year provision.  Like the case of J.H. Harvey v. Norfolk Southern Railway Co., these cases dramatically demonstrate the costs of retaining the Statute of Frauds.

  For example, in McCauley v. Drum Service Co., the Texas Court of Appeals barred Mr. McCauley's claim based on an oral agreement with Drum for the payment of money owed for completed construction services.  When McCauley completed the job and demanded payment of $89,081, the reasonable cost of the work performed, Drum refused to pay. One month later, the company began paying him $5,000 a month according to what McCauley claimed was an oral payment agreement.  After making several such payments, Drum reduced the monthly payment to $2,500, pursuant to a new agreement alleged by McCauley.  After paying off $42,500 of the debt in this manner, Drum ceased all payments.  Because the $46,581 Drum still owed McCauley could not be paid off within a year at a rate of $2,500 a month, the alleged oral agreement was held to be barred by the Statute's one year provision.  Furthermore, because McCauley's completed performance--the construction work--took place before the alleged repayment agree-ment was made, it was not sufficient to remove that agreement from the Statute.  The court's opinion suggests that the statute of limitations was the predominant reason why McCauley lost his case, which is hardly surprising given the two and a half years which passed between the completion of the job and the filing of his original complaint, while Drum made small but regular payments. However, the court devoted most of its short opinion to a discussion of why McCauley's claim was also barred by the Statute of Frauds.  Despite Drum's regular, if fleeting, acknowledgment of its debt, McCauley was left holding the bag because of the Statute of Fraud's one year provision, all because the repayment of that debt, a debt which could conceivably have been repaid within a year, was to be spread out over several years.

  Another curious result is found in Evans v. Fluor Distribution Cos.   At the age of sixty-two, after approximately twenty-five years of service to a wholly-owned subsidiary of defendant Fluor, tragedy struck plaintiff Evans's family when his son was rendered a quadriplegic by a swimming accident.   As a result of the accident, Evans was told by the president of his company that his travel schedule would be reduced, presumably so he could stay close to his family, and that he was guaranteed a job until retirement less than three years later, when he would turn sixty-five.  A few months later, the president left the company; but Evans testified that several executives of the defendant corporation had been notified of the promise and had assured him that it would be honored. Relying on these assurances, Evans incurred significant expenses remodeling his home, purchasing a special van and otherwise making arrangements for the care of his son.  Six months later--a year and a month before he was to turn sixty-five--Evans was given a choice of accepting early retirement or being fired.  He chose early retirement and filed suit.

  At the trial level Evans's complaint was dismissed on summary judgment.   On appeal, he claimed that the disagreement over exactly what defendant had promised was sufficient to reverse the decision of the trial court, but the Seventh Circuit ruled that the issue had been waived and could not be brought up on appeal.  Evans also claimed that affirming the district court's ruling would result in an injustice and that he had at the very least a promissory estoppel claim.  These arguments were also rejected, perhaps in part because the court felt that the expenses incurred by Evans would have been incurred regardless of his employment situation.  In any event, the court did not seem happy with the decision that it reached.  In an opinion which is rather terse given the emotional subject matter involved, the court deferred to the dominant view in Illinois that the Statute of Frauds is a valid defense to a claim of promissory estoppel in the context of employment agreements."We therefore hold," the opinion concludes, "although recognizing that our decision is not free from doubt, that the district court did not err in ruling that Evans's action based on promissory estoppel was barred by the Illinois statute of frauds."  How much better it would have been for Mr. Evans and his family and for the Seventh Circuit had Illinois followed England's example and abolished the Statute of Frauds's one year provision.

Conclusion

Laws and institutions are constantly tending to gravitate.  Like clocks, they must be occasionally cleansed, and wound up, and set to true time.

Henry Ward Beecher.

  Much has changed since 1677, when Leeuwenhoeck first observed germs through his microscope, when the publication of Newton's Principia Mathematica was still ten years away, when Charles II reigned as the Restoration King, and when the Statute of Frauds was enacted by Parliament to address the flaws inherent in the English legal system as it then existed.  The Statute itself has not been immune to this passage of time.  As this Comment has demonstrated, it no longer breathes the air of that sceptered isle whence it came; and even here in the United States, where it thrives, it does so as a changed and somewhat caged animal.

  However, it survives.  This Comment has endeavored to prove that the manner in which judges use the Statute of Frauds does not jibe with the claims of its proponents, who argue that its strict enforcement results in modified behavior on the part of contracting parties and simpler interpretation tasks for the courts.  As this case study has demonstrated, judges are unwilling to accept those benefits if in exchange they must refuse to enforce oral agreements accompanied by demonstrable proof of their existence.  They also will not enforce the Statute if an injustice will result.  In short, when it comes to the harsh discipline of the Statute of Frauds, judges are quick to spare the rod, too quick if the claims of its proponents are to be given any credence.

  In the ten-year period of this case study, there appears to be only three cases in which a judge seemed satisfied by the evidence that the alleged oral agreement had been made, expressed no complaint about the merits of the bargain or any discomfort with the thought of enforcing the promise, and yet refused to enforce it on Statute of Frauds grounds.  Even if one presumes that some cases slipped through the cracks of this study's analysis or that some of the cases wherein the Statute was enforced without sufficient explanation could be added to this group of strict application cases, it is clear that the Statute is not used as its proponents suggest.  If it were, this study would have revealed a much larger group of these cases.

  It also seems clear that when judges do invoke the Statute, it is usually not because they wish to "remould[]. . . the habits of society," by declaring unenforceable an alleged oral agreement because it was not reduced to a writing.  Rather, judges seem to use the Statute to strike down alleged agreements with which they have some other problem such as dissatisfaction with the evidence, with the merits of the bargain, or with the claimant himself.  A discussion of such problems would take time and would be more open to challenge on appeal.  They see it as far better to use the convenient finality of the Statute of Frauds to reach the same conclusion--that the alleged agreement is not worthy of judicial enforcement--than to undertake the task of demonstrating why the agreement is not valid.

  Were this the extent of the problems caused by the Statute, one would be inclined to say, "so what?"  However, as this case study has demonstrated, application of the Statute brings injustice or at least questionable or illogical results.  Despite the often-repeated mantra that the Statute is meant to be a shield protecting the innocent from fraud and not a sword whereby the shady perpetrate fraud, the opposite is sometimes the case. Because of the Statute of Frauds, parties' freedom to contract is often limited, and agreements that one side or the other understood to be valid are sometimes declared invalid simply because they are not reduced to a writing. Despite the adage and custom that a man's word is his bond, if that word is regarding a promise covered by the 320-year old Statute of Frauds, that bond is weak indeed.

  If a foundational principle of the law is its predictability and if a similar foundational principle of contract law is that people are to be taken at their word, the presence of the Statute of Frauds as a rule ever-poised to destroy those foundations should be intolerable to judges.  Why then is it not? Perhaps it is because judges are free to construct exceptions to the Statute which enable them to avoid many of the more outrageous results to which strict enforcement would lead.  Perhaps it is that judges are free to enforce the Statute selectively if they feel that a true injustice looms.  Perhaps it is because judges like having the Statute of Frauds in their quiver of judicial arrows, ready to be shot through agreements which they do not wish to enforce on grounds that, while perfectly valid legally, might seem too subjective or too difficult to explain with any satisfactory finality.
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E - Mail P&S: Another Trap For The Unwary[image: image3]
By William V. Hovey 

If you thought the decision in McCarthy v Tobin, 429 Mass. 84, 706 N.E.2d 629 (1999), made using "Offers to Purchase" dangerous, you may give up using e-mail after reading the memorandum of decision and order on defendant's motion to dismiss in Shattuck v. Klotzbach, Plymouth Superior Court C.A. No. 01-1109A, issued on Dec. 11, 2001. 

Facts In Distressing Case

Although somewhat lengthy, the facts reported by the court are important to know in evaluating the decision. 

* In April 2001, the plaintiff and both defendants, David and Barbara Klotzbach, began discussions concerning the sale of real property. On April 9, 2001, the plaintiff sent an e-mail to both defendants, which contained an offer of $2 million for the property. On April 10, 2001, defendant David responded via e-mail by expressing his appreciation for a reasonable offer, and stated that he would be willing to except $2.25 million. Defendant David further stated that he and his wife, Barbara, "have been praying for a man such as [the plaintiff] that would love the property as much as [the defendants] do." Defendant David concluded by stating that e-mail is the "preferred" manner of communication during their negotiations. 

* On or about April 20, 2001, the plaintiff and both defendants entered into a purchase and sale agreement concerning the property, which was signed by all parties. The agreement provided a $2.2 million purchase price along with other contingencies. The plaintiff furnished both defendants with the deposit, which was held in escrow. Prior to the closing, however, the defendants were unable to procure a "wharf license" as called for in the purchase and sale agreement. Accordingly, the parties terminated the April 20 purchase and sale agreement, and the defendants returned the plaintiff's deposit. 

* Nevertheless, commencing in July 2001, the parties again began communicating via e-mail concerning the sale of the same property. In an e-mail sent July 24, 2001, the plaintiff wrote to defendant David that he was increasing his offer to $1.825 million. The e-mail also addressed various other details such as both defendants' request for a closing to take place in less than 30 days and that there be no contingencies. 

* Defendant David responded later that day via e-mail stating that he would decrease the price to $2 million as his counter-offer. He further stated that if the plaintiff agreed to his counter-offer, he would ask for "no contingencies that might tie up the property." Defendant David specifically stated that any home inspection should take place within five days of the signing of the purchase and sale agreement, and there would be no financing contingency. Defendant David conceded that "other standard contingencies are fine." 

* On Aug. 31, 2001, defendant David again sent an e-mail to plaintiff that stated that both defendants "still have NOT sold" the property, and "if you are still interested in a clean deal at $1.825 mil [sic] let me know." 

* On Sept. 2, 2001, the plaintiff sent both defendants an e-mail that stated he was still interested in doing a "clean deal" for $1.825 million. He asked if he could make a "request" that he be able to perform a "quick walk-through inspection" and if no big flaws were apparent then he would be allowed to sign a simple purchase and sale agreement "containing only the usual boiler plate language, no financing contingency, [and] no other contingencies at all." 

* Finally, on Sept. 10, 2001, the plaintiff sent defendant David an e-mail, which stated that the plaintiff's attorney had told him there were no complications and the attorney would draft a very standard purchase and sale agreement for $1.825 million "with no usual contingencies." Defendant David responded the same day by e-mail stating "[o]nce we sign the P&S we'd like to close ASAP. You may have your attorney send the P&S and deposit check for 10% of purchase price ($182,500) to my attorney." The e-mail concluded by stating that "I'm looking forward to closing and seeing you as the owner of '5 Main Street,' the prettiest spot in Marion village." 

* All e-mails detailed above contained a salutation at the end that consisted of the typewritten name of the respective sender. [italics added] 

Discussion In Distressing Case

After discussing the ground rules for a motion to dismiss, the court first addressed the signature requirement of the Statute of Frauds. 

"Where the defendant pleads the statute of frauds, the burden is on the plaintiff to prove the existence of a memorandum complying with the statute's requirements. A memorandum is signed in accordance with the statute of frauds if it is signed by the person to be charged in his own name, or by his initials, or by his Christian name alone, or by a printed, stamped or typewritten signature, if signing in any of these methods he intended to authenticate the paper as his act. Here, all e-mail correspondences between the parties contained a typewritten signature at the end. Taken as a whole, a reasonable trier of fact could conclude that the e-mails sent by the defendant were 'signed' with the intent to authenticate the information contained therein as his act." [Citations omitted.] 

"Moreover, courts have held that a telegram may be a signed writing sufficient to satisfy the statute of frauds. See Providence Granite Co. Inc. v. Joseph Rugo, Inc., 362 Mass. 888, 889 (1972) ('a telegram which was a "writing sufficient to indicate that a contract for sale [under G.L. c. 106, Sect. 2-201(1)] (had) been made … and signed by the party whom enforcement … (was) sought"'); Hansen v. Hill, 340 N.W.2d 8, 13 (Neb. 1983) (intent to authenticate by signature demonstrated by name typed on telegram). This court believes that the typed name at the end of an e-mail is more indicative of a party's intent to authenticate than that of a telegram as the sender of an e-mail types and sends the message on his own accord and types his own name as he so chooses. In the case at bar, the defendant sent e-mails regarding the sale of the property and intentionally and deliberately typed his name at the end of all such e-mails. A reasonable trier of fact could conclude that the e-mails sent by the defendants regarding the terms of the sale of the property were intended to be authenticated by the defendant's deliberate choice to type his name at the conclusion of all e-mails." 

As to the absence of Barbara Klotzbach's signature, the court opined: 

"The defendants further contend that, even if e-mails are capable of satisfying the statute of frauds, the defendants hold title to the property jointly, and thus the signature of both the defendants would be needed. The plaintiff has not alleged that the defendant, Barbara W. Klotzbach, has ever signed any written memoranda sufficient to satisfy the statue of frauds. Nevertheless, the signature of the defendant-husband may also bind the defendant-wife who impliedly has her consent and acquiescence in the sale of jointly held property. See Tzitzon Realty Co., Inc. v. Mustonen, 352 Mass. 648, 654 (1967). Here, the correspondences suggest that the defendant-wife was aware of the ongoing negotiations concerning the sale of the property. Thus, a reasonable trier of fact could conclude that the defendant-husband's signature on the memorandum acted as a signature of both defendants for the purpose of satisfying the statute of frauds." [Italics added] 

Finally, as to lack of essential terms for a purchase and sale agreement, the court concludes: 

"In the case at bar, the e-mails contain terms for the sale of 5 Main Street, Marion Village, Marion, Massachusetts. The e-mails further refer to a purchase price of $1,825,000 and the defendant explicitly asked the plaintiff to send a 'deposit check for 10% of [the] purchase price ($182,500)…' Finally, the multiple e-mails demonstrate the parties to the sale, to wit the plaintiff and the defendants. Thus, a reasonable trier of fact could conclude that the parties had formed an agreement as to the essential terms of a land sale contract; the parties, the locus, the nature of the transaction, and the purchase price." 

The court then denied the motion to dismiss. 

Conclusions As To Distressing Case

The first problem with the decision is the proposition that defendant Barbara Klotzbach, who was a joint owner of the real property but never signed anything including an e-mail message, would have any obligation to sell. 

The court relies on Tzitzon, which in turn relies on Gordon v. O'Brien, 320 Mass. 739, 71 N.E. 2d 221 (1947). The Tzitzon court said that "as to the sufficiency of the memorandum without the wife's signature, the master found that the receipt was signed by the male defendant in his wife's presence and that this was with her consent and acquiescence and that it was the intention and design of both that the signature represent the signature of both. The cases indicate that the husband could act as the wife's agent in such a matter, thus making the memorandum hers for purposes of the statute." 

The Gordon court said: "If the agency was established by other evidence, these declarations would be competent. But the defendants testified that no agency existed, and we are unable to find anything in the record that will support the plaintiff's contention that O'Brien was acting as agent of his wife or that she ratified what he did. The evidence, therefore, should have been excluded, and upon the exclusion of this evidence the plaintiff's case falls as to Mrs. O'Brien." 

Even if you don't conclude that Tzitzon is a shaking platform to build a case against a non-singing spouse, isn't the positive act of any joint owner required to bind him, her or it? 

As to the effect of the e-mails, it is clear from the reported facts that both, or is it all three, parties intended to memorialize their negotiations in the form of a purchase and sale agreement — not a collection of e-mails. How much further must the parties go to clarify their mutual intent? 

So if you still are willing to let your clients negotiate by e-mail, consider putting the following in the clipboard and pasting it to every e-mail: 

"The purpose of this e-mail is to memorialize certain business points. Both parties contemplate the drafting and execution of more detailed agreement. Both parties intend to be bound only by the execution of such an agreement and not by this preliminary document." 

William V. Hovey is a partner in the law firm of Hovey & Koenig, which has offices in Boston and Duxbury. He is past president of the Massachusetts Conveyancers Association, and past chairman of the Title and Title Insurance Committee of the Boston Bar Association. He is a member of the BBA Real Estate Steering Committee and the BBA Legislative Committee. Comments are welcome at wvh@hoveykoenig.com. 
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C.
Equitable Conversion

Cases

LIBMAN v. LEVENSON.

236 Mass. 221

Supreme Judicial Court of Massachusetts, Suffolk.

June 28, 1920.

 Report from Superior Court, Suffolk County; Franklin T. Hammond, Judge.

 Suits by Louis Libman against Joseph Levenson and by Joseph Levenson against Louis Libman. On report to the Supreme Judicial Court. In the suit of Libman v. Levenson, decree ordered dismissing the bill; in that of Levenson v. Libman, decree ordered for plaintiff.

 Hurlburt, Jones & Hall and Herbert U. Smith, all of Boston, for vendor Libman.

 Dunbar, Nutter & McClennen, of Boston (J. J. Kaplan, J. E. Peakes, and G. P. Davis, all of Boston, of counsel), for purchaser.

 RUGG, C. J.

 These are cross-suits in equity. On March 31, 1920, the parties entered into a contract in writing whereby Libman agreed to sell a tract of real estate for $2,000 above an existing mortgage and Levenson agreed to purchase and pay for the same, 'papers to pass on or before April 10, 1920.' The real estate 'as described in the agreement consists of a parcel of land numbered 202-208a Washington street, Dorchester district of Boston, comprising 7,030 square feet of land and a one-story brick block of six (6) stores thereon,' built in 1916.

 On or about April 5, 1920, a retaining wall on the rear of the premises, without any fault on the part of Libman, collapsed on account of erosion and other natural causes, and fell onto and across a yard about 15 feet in width situated between the retaining wall and the building, and onto and against the rear of the building causing the greater part of the real wall of four of the stores to collapse and breaking the windows in the front of the four stores.

 No repairs were made on the premises after the collapse, and the building and premises have since remained and now are in the same damaged condition as they were immediately following the collapse.

 The question is whether Levenson can be compelled to take conveyance and pay for the real estate under these circumstances or whether he is entitled to cancellation of the contract and recovery from Libman of the money already paid on account of the contract.

 It is manifest from the facts that there has been a destruction or loss of a substantial part of the real estate constituting the subject matter of the contract occurring before the time fixed for performance without the fault of either party. The real question is where that loss must fall.

 This hardly can be regarded as an open question in this commonwealth. In  Thompson v. Gould, 20 Pick. 134, a contract had been made for the purchase and sale of land but before the time for performance the house thereon was burned. It was said at page 138:

'Nor could this contract be enforced by a court of equity having jurisdiction of the subject matter, for by the destruction of the house the defendant is no longer able to perform his part of the contract. He may make compensation for the destruction of the house, but generally a purchaser, independently of special circumstances, is not to be compelled to take an indemnity, but he may elect to recover back the purchase money, if paid in advance, and if the vendor refuses or is unable on his part to perform the contract, and the purchaser has no legal remedy to recover damages.'

 It is true that this was an action of contract and the contract was not enforceable under the statute of frauds but with the amplitude of discussion of legal questions lying within the field of the point actually involved customary with the court of the day, the whole subject was surveyed in the opinion. The statement above quoted appears to have been accepted as the law of the commonwealth. In Wells v. Calnan, 107 Mass. 514, 9 Am. Rep. 65, an action of contract was before the court for breach of a written agreement to purchase land, where the buildings were destroyed before the deed was tendered. It was said by Mr. Justice Gray, relying in part upon Thompson v. Gould as well as upon other previous decisions fully reviewed by him:

'When property, real or personal, is destroyed by fire, the loss falls upon the party who is the owner at the time; and if the owner of a house and land agrees to sell and convey it upon the payment of a certain price which the purchaser agrees to pay, and before full payment the house is destroyed by accidental fire, so that the vendor cannot perform the agreement on his part, he cannot recover or retain any part of the purchase money.'

 The question again was presented in an action for breach of contract in  Hawkes v. Kehoe, 193 Mass. 419, where at pages 424 and 425, 79 N. E. 766, 767 (10 L. R. A. [N. S.] 125, 9 Ann. Cas. 1053), occurs this statement:

'We need spend no time upon the numerous cases in England and in this country which the industry of counsel has brought to our notice as to the rights of parties to such agreements upon a total or partial destruction of the buildings by fire. See the cases collected in 29 Am. & Eng. Encyc. of Law (2d Ed.) 712 et seq., and in Ames, Cases in Eq. Jur. 228, note 2. We are of opinion that in this commonwealth, when, as in this case, the conveyance is to be made of the whole estate, including both land and buildings, for an entire price, and the value of the buildings constitutes a large part of the total value of the estate, and the terms of the agreement show that they constituted an important part of the subject matter of the contract, it is now settled by the decision in Wells v. Calnan, 107 Mass. 514, that the contract is to be construed as subject to the implied condition that it no longer shall be binding if, before the time for the conveyance to be made, the buildings are destroyed by fire. The loss by the fire falls upon the vendor, the owner; and if he has not protected himself by insurance, he can have no reimbursement of this loss; but the contract is no longer binding upon either party. If the purchaser has advanced any part of the price, he can recover it back. Thompson v. Gould, 20 Pick. 134, 138. If the change in the value of the estate is not so great, or if it appears that the buildings did not constitute so material a part of the estate to be conveyed as to result in an annulling of the contract, specific performance may be decreed, with compensation for any breach of agreement, or relief may be given in damages. Kares v. Covell, 180 Mass. 206; Davis v. Parker, 14 Allen, 94.'

 See also Adams v. North Am. Ins. Co., 210 Mass. 550, 96 N. E. 1094.

 It seems to us that the weight of authority in other jurisdictions is to the same effect. Phinizy v. Guernsey, 111 Ga. 346, 36 S. E. 796, 50 L. R. A. 680, 78 Am. St. Rep. 207; Gould v. Murch, 70 Me. 288, 35 Am. Rep. 325; Wilson v. Clark, 60 N. H. 352; Smith v. McCluskey, 45 Barb. (N. Y.) 610; Wicks v. Bowman, 5 Daly (N. Y.) 225; Powell v. Dayton, Sheridan & Grande Ronde R. R., 12 Ore. 488, 8 Pac. 544; Huguenin v. Courtenay, 21 S. C. 403, 53 Am. Rep. 688; Elmore v. Stephens-Russell Co., 88 Ore. 509, 171 Pac. 763; Kinney v. Hickox, 24 Neb. 167, 38 N. W. 816.

 There are decisions to the contrary collected in an article in 33 H. L. R. 813, 822 to 834. In view of the positive statements of the law already quoted from our own decisions, it does not seem necessary to review those not in harmony with them. In the suit of Libman v. Levenson decree is to be entered dismissing the bill, and in that of Levenson v. Libman decree is to be entered declaring the agreement terminated, for the repayment to the plaintiff of the $200 paid by him on account of the contract and for his costs.

 So ordered.
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Supreme Judicial Court of Massachusetts, Norfolk.

March 1, 1923.

 Appeal from Superior Court, Norfolk County; George A. Sanderson, Judge.

 Suit by Walter L. Barrell against Olive H. Britton, to enjoin interference with plaintiff's possession of real estate which he had contracted to purchase from defendant. From a decree for plaintiff, defendant appeals. Reversed.

 The bill of complaint alleged the making of the contracts mentioned in the opinion, and the giving of the notice to vacate therein mentioned, and alleged, on information and belief, that defendant intended to bring proceedings to oust plaintiff. The answer admitted such intention and alleged that it was never agreed that plaintiff should have the right to occupy the premises until $5,000 had been paid, and that any right he had to occupy the premises had been terminated by demand for possession. The case was tried on an agreed statement of facts. At the time the original agreement to buy the premises mentioned in the opinion was executed, defendant's agent gave a receipt for a deposit which, among other things, stated 'title to remain as at present until at least $5,000 has been paid on principal.'

 Ralph A. Stewart, Daniel A. Rollins, and Charles O. Pengra, all of Boston, for appellant.

 William Reed Bigelow, of Boston, for appellee.

 PIERCE, J.

 This is an appeal from a final decree of the superior court, whereby----

'it is ordered, adjudged, and decreed that the defendant Olive H. Britton, her attorneys, agents and servants, be and they hereby are restrained and enjoined from interfering with the plaintiff's possession of the house numbered 1049 Beacon street in Brookline in said county, with the land on which it stands, and from bringing any proceedings to interfere with such possession or to recover compensation therefor so long as the plaintiff makes the payments at the times specified and complies with the other terms of the agreement between the parties set forth in the bill of complaint.'

  The facts agreed to and succinctly stated are that the defendant on and prior to August 3, 1921, held the legal title to the premises at 1049 Beacon street; that the premises on that day were occupied by the plaintiff with the permission of the defendant, as a sublessee of one Brown, who held under a written lease which terminated by limitation of time on September 1, 1921; that up to the expiration of the lease Brown paid the rent to the defendant and the plaintiff paid his rent to Brown; that while the plaintiff was occupying the premises under his sublease the defendant entered into an agreement whereby the defendant was to sell and the plaintiff to buy the premises in question; that said agreement expired on September 1, 1921, by reason of the failure of the plaintiff to make a payment which he was required to make by that day; that the defendant on September 16, 1921, began ejectment proceedings by writ returnable to the municipal court on September 24, 1921; that on September 21, 1921, after a telephonic communication with an attorney for the plaintiff the defendant through her agent, Frank A. Russell, wrote a letter to that attorney which reads as follows:

'Dear Sir: Confirming telephone conversation just had with you, the owner of 1049 Beacon street, Brookline, is willing to make a new agreement with Walter L. Barrell for the purchase by him of said house, as of October 1st, next, on substantially the same terms as the old agreement which expired on September 1, 1921, by reason of the failure of said Barrell to make the payment of $1,500 then due, provided said Barrell has paid into my hands, as agent, before 4 p. m. Friday, next, the sum of $300 on account of the purchase plus $18.70 for legal services to date of Daniel A. Rollins.

'He must further agree in writing to pay $1,200 more on account of purchase and $150 rent for the month of September on or before September 30, 1921, with the understanding that, if this payment is not made, the $318.70 previously paid shall be forfeited and the premises vacated not later than October 5, 1921.

'He must further agree to show the premises to prospective buyers in the meantime, subject of course to his prior right of purchase upon fulfillment of the terms above recited.

'The balance of the purchase money is to be paid at the rate of $250 quarterly on account of principal with interest on deferred payments at the rate of 7 per cent. per annum also payable quarterly on the terms stated in the original receipt, which Mr. Barrell holds for the $500 paid August 3, 1921, which $500 shall be considered, in case the new agreement is consummated, as part of the total purchase price of $17,000.

'Nothing above stated shall be regarded as in any way reinstating the old agreement above referred to as having expired September 1, 1921.'

 Under date of September 22, 1921, the plaintiff sent a letter to the said Russell, agent for the defendant, which reads:

'Dear Sir: Your letter dated September 21, 1921, addressed to my attorney, William R. Bigelow, at 15 State street, Boston, has been received by him and submitted to me. I have read said letter and hereby accept terms of the agreement therein contained with reference to the purchase of 1049 Beacon street in Brookline.'

 The agreement of August 3, 1921, while not reinstated upon the making of the new agreement in substance by express reference was incorporated therein. It reads as follows:

'Agrees to buy 1049 Beacon St., Brookline, Mass., for $17,000; $2,000 in cash on or before Sept. 1 '21, and balance at the rate of $250 quarterly on principal and 7% per annum, payable quarterly on deferred payments; $500 of this $2,000 payment to be paid to-day and held by Frank A. Russell, Agt., and forfeited as liquidated damages if balance of $2,000 is not paid by Sept. 1 ' 21. Title to be good subject to a first mortgage held by Cambridge Savings Bank on which $7,000 principal remains unpaid.'

 The plaintiff thereafter has continued in occupation of the premises and has made the payments required to be made under the terms of the agreement until the day of the filing of the bill in this suit.

 November 1, 1921, the defendant sent the plaintiff a bill or statement for taxes and insurance premiums due on the premises. The plaintiff declined to pay the taxes and insurance and his attorney sent a letter to the agent of the defendant wherein he said:

'I have advised Mr. Barrell that under the terms of this receipt the title is to be kept free from incumbrances by you, except for restrictions and mortgage of $7,000, until $5,000 has been paid on the principal. This seems to be the plain purport of the agreement, and therefore Mr. Barrell is not liable to you for any taxes or insurance on the property until he takes the title after payment of $5,000 on the principal.'

 The defendant in reply said:

'In this letter you reach the conclusion that under the written agreement the property is Miss Britton's and the title remains in her until at least $5,000 has been paid on the purchase price, and that, therefore, it is Miss Britton's duty to pay the taxes and insurance. I must agree with you in this conclusion but wish to call your attention to the fact that since Miss Britton is the owner of the property and since there was nothing in the written contract giving Mr. Barrell the right to occupy the premises some arrangement satisfactory to Miss Britton must be made relative to Mr. Barrell's paying her for such occupancy. If Mr. Barrell wishes to continue to occupy the premises he should pay rent at $150 per month therefor for the period beginning October 1, 1921, and should enter into a satisfactory written lease to cover this period until he shall have a right to possession.'

 The plaintiff in reply denied that he had 'reached the conclusion that under the written agreement the property is Miss Britton's,' and asserted that 'in equity Mr. Barrell owns the premises conditioned upon his performance of the terms of the agreement.' The plaintiff has not paid or offered to pay any taxes, insurance or any money for the use and occupation of the premises.

 May 18, 1922, the defendant caused the following notice to be served by a deputy sheriff upon the plaintiff:

'May 17, 1922.

'Mr. Walter L. Barrell, 1049 Beacon Street, Brookline, Mass.--Dear Sir: I hereby demand that you forthwith give me possession of the premises, 1049 Beacon street, Brookline, Mass., now occupied by you and that you forthwith vacate said premises. Olive H. Britton, Owner of Said Premises, by Daniel A. Rollins, Attorney.'

 May 26, 1922, this bill was brought, and by order of the court was made returnable at Boston on June 5, 1922, to show cause why an injunction should not issue as prayed for in the plaintiff's bill.

  Upon the facts narrated the question of law presented is, Was the defendant after the demand upon the plaintiff to vacate the premises entitled in law to the possession of them and had he the right to seek to obtain such possession by any appropriate writ? The relation between the plaintiff and defendant when the agreement of purchase and sale was made, on September 21, 1921, was not that of landlord and tenant. The agreement did not make provision for a demise fixing the rights of the parties as to the possession during the agreement, as the instrument under seal did in Fitch v. Windram, 184 Mass. 68, 67 N. E. 965. The plaintiff in occupation of the premises when the agreement was made has continued to occupy them under a claim of right, disputing the right of the defendant as owner to have possession of them. A person in occupation of land under an agreement of purchase without a demise, during the pendency of the agreement has an interest in the land which is similar to a strict tenancy at will, and holds the possession at the will or sufferance of the owner of the land. Like a mortgagor the purchaser in a sense in a tenant at will, 'as a mortgagor is tenant at will to the mortgagee, because he may enter upon him and eject him, if he can do it peaceably or maintain a real action on his title, and thus gain the possession.' Dakin v. Allen, 8 Cush. 33, 34; Lyon v. Cunningham, 136 Mass. 532. The plaintiff in possession of the premises without a demise was not liable to pay rent or to account for rent and profit; nor could the defendant have the summary process to eject him given by G. L. c. 239, § 1, in the absence of proof of a forcible detainer. Larned v. Clarke, 8 Cush. 29; Kiernan v. Linnehan, 151 Mass. 543, 24 N. E. 907; Washburn v. White, 197 Mass. 540, 543, 84 N. E. 106. However like a mortgagee the defendant following a notice to vacate did have the right to an immediate possession of the premises if she could obtain such by peaceable means; and did have the right to maintain a writ of entry on her title and thus gain the possession. Lyon v. Cunningham, supra; Dakin v. Allen, supra; Gould v. Newman, 6 Mass. 239, 241; Tuttle v. Brown, 14 Pick. 514, 516; Ayres v. Waite, 10 Cush. 72, 75.

  Upon the facts, until the price is paid the defendant holds the legal title subject to an equitable obligation to convey to the plaintiff on payment of the purchase money; but meanwhile she has a personal and substantial interest and right to the possession which she may actively assert. And unlike an ordinary trustee she has the exclusive right of beneficial enjoyment for the time being. Shaw v. Foster, L. R. 5 H. L. 321, 328; Dakin v. Allen, supra. It results that the decree must be reversed.

 Decree accordingly.
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Supreme Judicial Court of Massachusetts, Suffolk.

March 5, 1924.

 Appeal from Superior Court, Suffolk County; Sanderson, Judge.

 Suit in equity by Abraham B. Beal against the Attleboro Savings Bank for an accounting. Decree for plaintiff, and defendant appeals. Affirmed.

 W. S. Pinkham, of Boston, for appellant.

 F. L. Norton, of Boston, for appellee.

 CARROLL, J.

 The plaintiff is the mortgagor of certain real estate. The defendant, the mortgagee, entered to foreclose; and while in possession sold the premises under the power in the mortgage deed, at public auction, on August 23, 1919. The sum bid at the auction sale was the amount due on the mortgage. The receipt given the purchaser by the mortgagee acknowledged that $1,000 had been paid on account of the purchase, and provided for the conveyance of the property on or before September 18, 1919. It contained no provision indicating to whom the rents belonged. The consideration was paid September 18, when the deed was delivered to the purchaser. The mortgage given the defendant by the purchaser was dated August 23, 1919, bearing interest from that date. The defendant accounted to the purchaser for the rents and profits received from August 23 to September 18. This suit in equity is brought by the original mortgagor for an accounting of the rents and profits collected by the defendant between August 23, 1919, the time of the foreclosure sale, and September 18, 1919, when the deed was delivered.

  The auction sale was in effect a mere contract of sale. The sale was not executed until the deed was delivered, when the title passed to the purchaser. See Fall River Savings Bank v. Sullivan, 131 Mass. 537; Dennett v. Perkins, 214 Mass. 449, 101 N. E. 994.

  Under the statute the plaintiff's right to redemption continued until  'the land has been sold pursuant to a power of sale contained in the mortgage deed.' R. L. c. 187, § 18. The words 'sold pursuant to a power of sale' have been construed to mean an executed sale as distinguished from a mere contract of sale. Referring to these words it was said in Way v. Mullett, 143 Mass. 49, 53, 8 N. E. 881, 883, this clause was 'evidently enacted for the purpose of fixing the time when a foreclosure is complete, under the execution of a power of sale in a mortgage. * * * By its terms, until a sale of the premises is completed, the mortgagor, or any person claiming under him, may redeem the same.' See Matthews v. Dinner, 237 Mass. 153, 154, 129 N. E. 394.

'A power to sell executed to one who relies upon such power, * * * will without doubt pass an unconditional estate to the purchaser. * * * But while the power remains unexecuted, the relation of mortgagor and mortgagee subsists.' Eaton v. Whiting, 3 Pick. 484, 491.

 The writing delivered to the purchaser at the time of the auction sale shows that a future conveyance was contemplated; and it was in fact executed on September 18.

  It has been held in numerous cases, where a contract for the sale of land has been made, but the sale is not then executed, that until the sale is executed the vendor holds the legal title as trustee for the purchaser. Patterson v. J. D. Loiseaux Lumber Co., 92 N. J. Eq. 569, 114 Atl. 336; Bailey v. Coffin, 115 Me. 495, 99 Atl. 447; Curry v. Curry, 213 Mich. 309, 182 N. W. 98. Under this rule, as the purchaser is in equity the owner from the date of the contract of sale, the profits and rents belong to him and the losses fall on him. Brewer v. Herbert, 30 Md. 301, 96 Am. Dec. 582. In this commonwealth, however, the principle that the losses fall on the prospective purchaser is not fully accepted. Wells v. Calnan, 107 Mass. 514, 9 Am. Rep. 65; Libman v. Levenson, 236 Mass. 221, 128 N. E. 13, 22 A. L. R. 560. In Cheney v. Woodruff, 45 N. Y. 98, the question considered was the right of a purchaser at a foreclosure sale to recover the rents accruing between the time of the purchase and the time of the delivery of the deed; it was decided that the rents did not belong to the purchaser. In the course of the opinion Peckham, J., said at page 101:

'But what right had the plaintiff to this rent? He had not possession of the premises until after this term had expired, nor had he any right to such possession. * * * He had not paid all the purchase-money. He had no deed; until he received that, he had no title under a mortgage foreclosure, so as to claim any rent.'

 Garrett v. Dewart, 43 Pa. 342. 82 Am. Dec. 570, is to the same effect. The sheriff's sale took place on the 21st of May, 1860. The purchaser at that time paid the full price. The deed, however, was not delivered until September 27, 1860, and he was denied the right of the rents accruing from May 21 to September 27. It was said at page 349:

'Profits of land belong to the person who is in rightful possession by himself or his tenants.'

 It was decided in Astor v. Turner, 11 Paige (N. Y.) 436, 43 Am. Dec. 766, that the purchaser was not entitled to rents which became due before his right of possession commenced. At page 437 this language was used:

'If the purchaser had been entitled to the immediate possession of the premises, by the terms of the decree and the conditions of the sale, the rents which fell due the next day would have belonged to him. The legal presumption, in that case, would have been that he had purchased in reference to such right.'

 See Clason v. Corley, 7 N. Y. Super. Ct. 447, 452; Lysaght v. Edwards, 2 Ch. Div. 499.

 There was nothing in the agreement of sale made at the time of the auction, showing to whom the rents subsequently accruing, before the sale was completed, belonged, and we are not called upon to decide whether, if such an agreement were made, it would be binding on the mortgagor. Neither are his rights affected by the fact that the purchaser's note, secured by the mortgage, was dated August 23 and carried interest from that date. The defendant was rightfully in possession of the property from the time of the auction until September 18. Up to that time the plaintiff had an equity of redemption; being in possession, the defendant had the right to the rents and profits, and he collected them as trustee for the original mortgagor. Cheney v. Woodruff, supra.

 Decree for the plaintiff affirmed, with costs.
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 Action was brought by purchasers against vendor to recover for alleged diminution of value of premises caused by removal of loam, gravel, trees and shrubs from property after execution of purchase and sale agreement but before conveyance of property.  The Superior Court, Mitchell, J., entered judgment for plaintiffs for $6,480, plus interest, and defendant appealed.  The Appeals Court reversed and remanded case for redetermination of damages, and plaintiffs' application for further appellate review was granted. The Supreme Judicial Court, Braucher, J., held that: (1) award for damages that included fair market value of gravel was proper but (2) value of gravel should not have included value of vendor's efforts in removing gravel and loading it on trucks.

 Remanded to Superior Court for redetermination of damages.

 John D. Hodges, Jr., Everett, for defendant.

 Charles F. Foster, Tewksbury (Jeremiah F. Murphy, Tewksbury, with him), for plaintiffs.

 Before HENNESSEY, C.J., and QUIRICO, BRAUCHER, WILKINS and ABRAMS, JJ.

 BRAUCHER, Justice.

 After the execution of a purchase and sale agreement and before the conveyance of the real estate, the vendor removed loam, gravel, trees and shrubs.  The purchasers sought and were awarded damages including the fair market value of the gravel, and we hold that such an award is proper in an action for breach of contract.  But the value of the gravel should not have included the value of the defendant's efforts in removing the gravel and loading it on trucks.  We therefore remand the case for redetermination of the amount of damages.

 The plaintiffs purchased a parcel of real estate and a single family dwelling from the defendant.  The purchase and sale agreement was executed on March 8, 1971, and the deed was delivered on September 21, 1971.  The plaintiffs sued for specific performance and damages, the case was referred to a master, the master's report was adopted, and judgment was entered that the plaintiffs recover $6,480 damages, plus interest.

 The defendant appealed, and the Appeals Court reversed the judgment and remanded the case to the Superior Court for a redetermination of the damages.  --- Mass.App. ---, 358 N.E.2d 463 (1976): 'As the plaintiffs were not in or entitled to possession of the premises during the period when the gravel was removed therefrom by the defendant, they are not entitled to the value of the gravel removed on the theory of conversion which was employed by the master in determining damages.  (Citations omitted).  The plaintiffs are entitled (as alleged and prayed for in their bill) to the diminution in the value of the land which was caused by the defendant's stripping and appropriation of such of the trees, gravel and loam as did not have to be removed in order to construct the house and its septic system. (Citations omitted).'  We allowed the plaintiffs' application for further appellate review.  The sole issue argued to us is the appropriate measure of damages.

 We summarize the master's findings of fact.  The plaintiffs first viewed the property about March 1, 1971, and found a well-wooded lot with a building under construction.  About April 11, 1971, after the execution of the purchase and sale agreement, one of the plaintiffs found that many trees had been uprooted and toppled on one side of the house, and he ordered the president of the defendant company to desist.  The defendant continued to bulldoze the trees on the premises and removed the majority of standing trees.  From May 2 to July 30, 1971, the defendant removed about 3,600 cubic yards of gravel from the property in 360 truckloads with an average fair market value of $18, for a total of $6,480.  The removal of standing trees, gravel and loam was expressly disapproved by the plaintiffs except as necessitated during the construction of the house and septic system.  The purchase price of $26,900 was paid when title passed on September 21, 1971, and did not reflect the diminution in value as a result of the conversion of gravel, loam and trees.

 1.  The nature of the claim.  The master concluded that the plaintiffs were the 'equitable owners' of the property after the signing of the purchase and sale agreement on March 8, 1971, and that the defendant 'unlawfully converted' the gravel, loam and trees 'for its own enrichment and use.'  The defendant argues, as the Appeals Court held, that the master measured damages on a theory of 'conversion,' and that a person who does not have possession or a right to immediate possession of converted property has no right of action for conversion.

 There is some support in our cases for that argument, but those cases seem to be influenced by the form of the action more than by the substantive rights of the parties.  See, e.g., Grave v. Wood-Harmon Co., 173 Mass. 45, 47, 52 N.E. 1070 (1899).  In a proper form of action, in seems to have been sufficient that the plaintiff had a property interest in the converted property, whether or not he had a possessory right.  Gooding v. Shea, 103 Mass. 360, 362--363 (1869) (action by third mortgagee).  We are now largely emancipated from the forms of action, and we are not bound by precedents as to the scope of trespass quare clausum fregit or of trover.  We should uphold tort recovery if it would have been proper in an action of trespass on the case or in a suit in equity.

 In many States the purchaser is treated as the equitable owner of real estate from the date of the purchase and sale agreement; the rents and profits belong to him and the losses fall on him.  See Beal v. Attleborough Sav. Bank, 248 Mass. 342, 344, 142 N.E. 789 (1924), and cases cited; 3 American Law of Property ss 11.22, 11.30 (A.  J. Casner ed. 1952).  In such States the vendor is responsible to the purchaser for injury if he commits waste. Worrall v. Munn, 53 N.Y. 185, 190--191 (1873).  Cf. Walker v. Dibble, 241 Ark. 692, 696, 409 S.W.2d 333 (1966).  See 3 American Law of Property s 11.32 (A.  J. Casner ed. 1952); 5 R. Powell, Real Property par. 649 (P.  Rohan ed. 1976).

  We have taken a different view.  When a purchase and sale agreement has been executed, the vendor holds the legal title to the property 'subject to an equitable obligation to convey' it to the purchaser 'on payment of the purchase money'.  Barrell v. Britton, 244 Mass. 273, 278--279, 138 N.E. 579, 582 (1923); Kares v. Covell, 180 Mass. 206, 209, 62 N.E. 244 (1902).  Until the deed is delivered the vendor bears all the risks of ownership should the property be destroyed.  Libman v. Levenson, 236 Mass. 221, 222--224, 128 N.E. 13 (1920), and cases cited.  He also has the exclusive right to possession of the property and the right to rents and profits. Beal v. Attleborough Sav. Bank, 248 Mass. 342, 345, 142 N.E. 789 (1924). Thus the rights of the purchaser are contract rights rather than rights of ownership of real property.

  Here the purchasers saw a well-wooded lot.  Their agreement provides that 'walks, and hardy shrubs attached to or used with the property are included in this sale.'  They did not consent to the destruction of the trees, and the excavation removal of the standing trees, gravel and loam was done with their express disapproval except as necessary to construction.  It is not now disputed that there was a breach of duty by the vendor.  We think the case must be decided, not as a tort action for injury to or conversion of property, but as a claim for a deliberate and wilful breach of contract.

  2.  Damages.  The basic principle of contract damages is that the aggrieved party should be put in as good a position as if the other party had fully performed.  See 5 A. Corbin, Contracts s 992 (1964).  Cf. G.L. c. 106, s 1--106(1).  The plaintiffs do not claim that they are entitled to recover the cost of restoring the premises to the condition they should have been in.  Cf. Crystal Concrete Corp. v. Braintree, 309 Mass. 463, 469--471, 35 N.E.2d 672 (1941) (breach by lessee); Cavanagh v. Durgin, 156 Mass. 466, 470, 31 N.E. 634 (1892) (trespass); Groves v. John Wunder Co., 205 Minn. 163, 170--171, 286 N.W. 235 (1939) (grading contract); Jacob & Youngs, Inc. v. Kent, 230 N.Y. 239, 242--245, 129 N.E. 889 (1921) (construction contract). Nor do they claim a right to the net proceeds of wrongful sales of gravel made by the defendant, since no such claim was made.  See Arizona Commercial Mining Co. v. Iron Cap Copper Co., 236 Mass. 185, 190, 128 N.E. 4 (1920) (conversion of gravel).  Cf. Timko v. Useful Homes Corp., 114 N.J.Eq. 433, 434, 168 A. 824 (1933) (land contract).  See Rock-Ola Mfg. Corp. v. Music & Television Corp., 339 Mass. 416, 423--425, 159 N.E.2d 417 (1959) (bailment).

 In similar factual situations involving a tortious conversion of property, we have held that the diminution in the value of the premises is a proper measure of damages; alternatively, at the owner's election, we have upheld the award of the fair market value of the material removed by the defendant.  Lawrence v. O'Neill, 317 Mass. 393, 396--397, 58 N.E.2d 140 (1944) (cutting of trees), and cases cited.  Gallagher v. R. E. Cunniff, Inc., 314 Mass. 7, 9--10, 49 N.E.2d 448 (1943) (conversion of gravel), and cases cited.  In Crystal Concrete Corp. v. Braintree, 309 Mass. 463, 471, 35 N.E.2d 672 (1941), we upheld a like award in a suit in equity for breach of the terms of a lease.  In eminent domain cases, however, where the owner of the land sought to prove the value of sand and gravel in place as an element of the value of the land taken, we have held that the evidence could be excluded in the judge's discretion as confusing and speculative.  Consolini v. Commonwealth, 346 Mass. 501, 502, 194 N.E.2d 407 (1963), and cases cited.  Cf. H.  E. Fletcher Co. v. Commonwealth, 350 Mass. 316, 323--324, 214 N.E.2d 721 (1966) (granite).

  Here the gravel was actually removed, and proof of its value is not confusing or speculative.  Particularly where the defendant's breach is deliberate and wilful, we think damages limited to diminution in value of the premises may sometimes be seriously inadequate.  'Cutting a few trees on a timber tract, or taking a few hundred tons of coal from a mine, might not diminish the market value of the tract, or of the mine, and yet the value of the wood or coal, severed from the soil, might be considerable.  The wrongdoer would, in the cases instanced, be held to pay the value of the wood and coal, and he could not shield himself by showing that the property from which it was taken was, as a whole, worth as much as it was before.' Worrall v. Munn, 53 N.Y. 185, 190 (1873).  This reasoning does not depend for its soundness on the holding of a property interest, as distinguished from a contractual interest, by the plaintiffs.  Nor is it punitive; it merely deprives the defendant of a profit wrongfully made, a profit which the plaintiff was entitled to make.

  Whatever the rule in a tort action, however, we think that the measure of damages in a contract action should not include the value added by defendant's labor in severing the gravel and loading it on trucks.  In Gilmore v. Wilbur, 12 Pick. 120, 122 (1831), the defendants wrongfully cut the plaintiffs' wood, converted it into charcoal, and sold it, and the plaintiffs were apparently allowed to recover the proceeds without deduction for the wrongdoers' expenses; but the point was not considered by the full court.  In Handforth v. Maynard, 154 Mass. 414, 417, 28 N.E. 348, 349 (1891), damages for the destruction of ice on a pond were measured by the market 'value of the ice harvested and deposited upon the shore of the pond, less the expense of so harvesting and depositing it'.  In Rockwood v. Robinson, 159 Mass. 406, 407, 34 N.E. 521, 522 (1893), the court approved recovery of damages for removal of gravel, sand and other materials measured by 'the price commonly paid for such materials, as they lie in the land'.  Cf. Crystal Concrete Corp. v. Braintree, supra, 309 Mass. at 464, 35 N.E.2d 672 (value of gravel 'in the bank').

 Since the master determined the value of the gravel loaded on trucks rather than its value as it lay in the land, we remand the case to the Superior Court for determination of damages consistent with this opinion.

 So ordered.
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 The Probate Court, Middlesex County, William Highgas, Jr., J., entered a judgment which purported to undue a Land Court decree of registration, denied a motion to intervene, and the intervenor appealed.  The Appeals Court, Kass, J., held that:  (1) probate court erred in entering a judgment which purported to undue a Land Court decree of registration after a third party had acquired an interest in the locus, and (2) purchaser of registered land was entitled to intervene in a dispute challenging the vendor's title after entry of judgment where the vendor, who was defending vigorously, made an unexpected about-face and entered into an agreement for judgment.

 Order denying intervention motion reversed;  judgment vacated.

Gary R. Greenberg (Stephanie Pax Flanigan, Boston, with him), for Ridgewood Const. Co., intervener.

 Richard B. Michaud (Ann M. Weinthal, Boston, with him), for defendant.

 Before PERRETTA, CUTTER, and KASS, JJ.

 KASS, Justice.

 We conclude that a judge of the Probate Court erred in entering a judgment which purported to undo a Land Court decree of registration after a third party had acquired an interest in the locus.  The judgment must be vacated.1

 The immediately relevant facts are undisputed.  Upon a petition for registration of title dated June 22, 1973, the Land Court decreed on May 17, 1982, that a parcel of land off Willis Road in Sudbury stood in the name of Robert D. Quirk.  Norma L. McDonnell, Quirk's sister, timely received statutory notice of the registration proceeding.

 Twenty-one months after the judgment of registration, on February 29, 1984, McDonnell filed an action against Quirk and nine other defendants styled "Complaint for an Accounting and Injunction."  The general grievance asserted by McDonnell was that Quirk had for fifteen years been dealing with land in which McDonnell had an undivided interest as sole legatee of their mother; that the various defendants held assets as constructive trustees for her;  and should be made to account for, and pay, "all amounts due her."  Concerning the locus, the complaint said that title to it was held by Burton L. Schafer, trustee of Newark Realty Trust, of which Quirk was "the" beneficiary;  that "title was obtained through the Land Court on a claim of adverse possession ...";  and that "[i]n order to prevail Robert Quirk used the adverse possession of himself and the late [mother].  The plaintiff is unable to determine her interest in this land without an accounting from the defendants."  The prayers for relief contained no claim to title, but to amounts of money due McDonnell from "her interests in the property." Simultaneously with the filing of the action, McDonnell's lawyer filed a notice of lis pendens with the Middlesex South Registry District.  See G.L. c. 184, § 15, and G.L. c. 185, § 86.

 In the meantime there had been activity regarding the locus.  At a date somewhat obscure on the record, but well prior to the initiation of McDonnell's action, Quirk conveyed the locus to Newark Realty Trust (Newark), of which Quirk is the sole beneficiary.  Some time in November or December, 1982, Quirk entered into an agreement to sell the land to Ridgewood Construction Co., Inc. (Ridgewood), and, pursuant to that agreement, Ridgewood paid a $25,000 deposit to Quirk.  Newark granted an easement over the locus in favor of Boston Edison Company and New England Telephone & Telegraph Company by instrument dated July 27, 1983.

 On or about March 7, 1984, i.e., a week after the lis pendens had been filed, Newark delivered a deed of the locus to Ridgewood for a stated consideration of $625,000.  Quirk, in support of a motion for summary judgment and a motion to cancel the lis pendens, filed an affidavit contesting McDonnell's interest and adverting to the decree of registration in his favor.  Ridgewood made no move to intervene, apparently content that Quirk was fighting the good fight. Indeed, as McDonnell's complaint did not appear to relate to Quirk's or Newark's title, but rather an accounting of proceeds earned from the locus, Ridgewood could be forgiven for electing to sit on the sideline--without legal expense--while Quirk slugged it out with his sister.

 Within a year, however, Quirk and Ridgewood had a falling out, and Quirk and McDonnell found it expedient to go in league against the common enemy.  Newark, to which Quirk concededly dictated instructions, and McDonnell entered into an agreement for judgment (see Mass.R.Civ.P. 58[a], as amended, 371 Mass. 908 [1977] ) on January 22, 1985, that:  (1) title to the locus belonged to McDonnell and Quirk, as tenants in common;  (2) the trustee of Newark was to convey the locus to McDonnell and Quirk;  and (3) any conveyance of the locus by Newark after February 29, 1984, (the date on which McDonnell had registered the notice of lis pendens) was void.  An "equity judgment" in accordance with the agreement for judgment was entered on February 22, 1985. Now Ridgewood--on March 1, 1985--moved to intervene.  That motion was denied.

 1. Jurisdiction of Probate Court to set aside Newark's and Ridgewood's title.  General Laws c. 185, § 45, states in powerful and unqualified terms the conclusive nature of a judgment of registration.  It provides that the judgment "shall be conclusive upon and against all persons....  Such judgment shall not be opened ... by any proceeding at law or in equity ...;  subject, however, to the right of any person deprived of land, or of any estate or interest therein, by a judgment of registration obtained by fraud to file a complaint for review within one year after the entry of judgment, provided no innocent purchaser for value has acquired an interest."  As well as any in G.L. c. 185, this language gives voice to the statutory purpose of erecting a structure, i.e., the land registration system, which establishes indefeasible titles and thereby removes much of the uncertainty and expense which often attends searching and evaluating a title.  The finality and unassailability of registered titles is a cornerstone of the registered land system.  See Tyler v. Court of Registration, 175 Mass. 71, 72-74, 55 N.E. 812 (1900).  See also State Street Bank & Trust Co. v. Beale, 353 Mass. 103, 107, 227 N.E.2d 924 (1967);  Kozdras v. Land/Vest Properties, Inc., 382 Mass. 34, 43-45, and at 54, 413 N.E.2d 1105 (Quirico, J., dissenting) (1980); Triangle Center, Inc. v. Department of Pub. Works, 386 Mass. 858, 866, 438 N.E.2d 798 (1982).

 While still in the hands of the original registrant, a registered title is not immune to attack on the ground that the judgment of registration was procured by fraud.  State St. Bank & Trust Co. v. Beale, 353 Mass. at 106-107, 227 N.E.2d 924.  Fraud sufficient to reopen the status of the registered title in the hands of the original registrant may include constructive fraud, i.e., registration secured upon statements contrary to fact, which were susceptible of accurate knowledge, and which were recklessly made by  the registrant.  Kozdras v. Land/Vest Properties, Inc., 382 Mass. at 41-43, 413 N.E.2d 1105.  In both the State St. Bank & Trust Co. and Kozdras cases, the remedy operated against the registrant who perpetrated the fraud.  The court emphasized in Kozdras, at 45, 413 N.E.2d 1105, that there were no bona fide purchasers of the registered land and no evidence of any change in position by the registrant.

  Precisely in that regard (although not the only one), the instant case stands on a different footing.  The original registrant had changed position, and a bona fide purchaser had acquired an interest in the registered property by reason of the purchase and sale agreement between Ridgewood and Newark.2 [FN3]  Before the commencement of the action Ridgewood had entered into a purchase and sale agreement with the original registrant and had paid a $25,000 deposit.  In Massachusetts a purchaser of real estate during the period between contract and delivery of the deed has a lesser position than in many jurisdictions, i.e., the seller retains possession, rents, and profits and, reciprocally, bears the risk of ownership in case of loss.  See Laurin v. DeCarolis Constr. Co., 372 Mass. 688, 691, 363 N.E.2d 675 (1977).  Nonetheless, a purchase and sale agreement bestows a significant interest upon the buyer. The buyer has a contract right which makes the vendor's title subject to an equitable obligation to convey.  Ibid.

 As a practical matter, a purchaser may be far from idle during the interval between contract and conveyance.  It is a period in which, for example, to check title, secure financing, make soil tests, obtain land use clearances, and draw preliminary architectural and engineering plans.  The time and substance involved may be considerable;  the willingness to expend them by a purchaser under agreement may be influenced by the relative3 soundness of the vendor's title.  A registered title significantly narrows the area of uncertainty at the time of agreement.

  We are of opinion that a bona fide purchaser4 under a contract for the sale of real estate acquires an interest sufficient to place the registered title of a vendor beyond an attack upon the judgment of registration.  A claimant to a preregistration interest in land is not left without a remedy, but that remedy is an action against the registrant for an appropriate share of the sale proceeds of the real estate.  Were the rule otherwise, a seller who desired to avoid performance of a sale contract involving registered land could participate  in a collusive suit in which he acceded to the impairment of his own title.  Among the attributes of the registration system is that it forecloses that particular species of chicanery.

  McDonnell may or may not have some interest in the locus.5   That interest may not, however, be vindicated against a registered title in which a third party has acquired an interest.  It was beyond the power of the Probate Court judge to enter a judgment that "[t]itle to [the locus] belongs to Norma L. McDonnell ... and Robert D. Quirk ... as [t]enants [i]n [c]ommon."  Indeed, as we have previously indicated, McDonnell's complaint did not appear to constitute an assault on Quirk's title as such.  Her complaint makes no allegation of fraud incident to the registration proceedings, the vital ingredient for an attack on the judgment of registration under G.L. c. 185, § 45.  State St. Bank & Trust Co. v. Beale, 353 Mass. 103, 227 N.E.2d 924 (1967).  Kozdras v. Land/Vest Properties, Inc., 382 Mass. 34, 413 N.E.2d 1105 (1980).  Rather, McDonnell appears to allege in general terms some interest for which she wants an accounting.6 [FN7]

  2. Intervention.  Although motions to intervene after judgment are seldom "timely," see 7A Wright & Miller, Federal Practice & Procedure § 1916 at 579 (1972), they may be allowed if the proposed intervener demonstrates a strong justification for intervention after judgment.  See Motor Club of America Ins. Co. v. McCroskey, 9 Mass.App.Ct. 185, 187-188, 400 N.E.2d 269 (1980), and the authorities there cited.  See also Smith & Zobel, Rules Practice § 24.4 (1975 & Supp.1985).  We think Ridgewood's case for post- judgment intervention fell in the strong category.

  Under Mass.R.Civ.P. 24(a), 365 Mass. 769, 770 (1974), a party may intervene when the applicant claims, among other things, "an interest relating to the property or transaction which is the subject of the action."  Here, Ridgewood, as buyer and the holder of a deed to the locus, had an interest in that property.  It, as applicant, "is so situated that the disposition of the action may as a practical matter impair or impede [the applicant's] ability to protect that interest."  Ibid.  Once Quirk found it convenient to negotiate a surrender as to the locus, it was apparent that Ridgewood's interest in the locus was going to be deeply subverted, if not extinguished.  Intervention in somewhat analogous, though less compelling, circumstances was allowed  as matter of right in Federal Deposit Ins. Corp. v. Engle, 524 F.2d 1339, 1340-1341 (9th Cir.1975).  Contrast the facts as to adequacy of existing representation presented in Attorney Gen. v. Brockton Agricultural Soc., 390 Mass. 431, 433-435, 456 N.E.2d 1130 (1983).

 In the circumstances, the lateness of Ridgewood's attempt to enter the case occasions no surprise.  Upon the text of McDonnell's complaint, the strife was intra-family and involved no assault upon the registered title.  Quirk was defending vigorously, and the intervention of Ridgewood might have struck a conscientious lawyer as meddlesome and a waste of the client's assets.  Cf. Trager v. Hiebert Contr. Co., 339 F.2d 530, 531 (1st Cir.1964).  That McDonnell had filed a notice of lis pendens need not have provoked an earlier entry into the fray by Ridgewood.  As was called to attention in Debral Realty, Inc. v. DiChiara, 383 Mass. 559, 561-562, 420 N.E.2d 343 (1981), a notice of lis pendens gives notice to a prospective third- party transferee from which that transferee can, "with the exercise of reasonable prudence, acquire information relevant to a decision whether to consummate the transaction."  An intelligent evaluation of the notice of lis pendens prior to Quirk's about-face was that it would be only a matter of time before the notice of lis pendens would be cancelled.

 We are unpersuaded by Quirk's further argument, based on Steele v. Estabrook, 236 Mass. 252, 254-255, 128 N.E. 23 (1920), that a notice of lis pendens inevitably relegates to the role of a passive spectator a party who takes a deed after the recording (or registration) of the notice.  Quirk seems to contend that the third party is bound to abide the outcome between the principals.  Such a reading and application of Steele v. Estabrook ignores the gloss placed on it by Debral Realty, Inc. v. DiChiara, 383 Mass. at 561- 562, 420 N.E.2d 343.  The third party may, after evaluating the litigation which underlies the lis pendens, reasonably elect to consummate the transaction.  If the underlying action takes an unexpected turn, we perceive no reason why the third party cannot intervene to protect its position.

 The order denying Ridgewood's motion to intervene is reversed.  An order shall be entered allowing its intervention.  The judgment, declaring that title to the locus stands in the name of Quirk and McDonnell and ordering the trustee of Newark to make conveyance accordingly, is vacated.

 So ordered.
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 RONAN, Justice.

 The plaintiffs alleged in their bill of complaint that they gave on August 1, 1941, to the defendant and his wife a note, the payment of which was secured by a mortgage on real estate owned by the plaintiffs; that the grantees in said mortgage were 'Mildred N. White and Earl R. White, husband and wife, as joint tenants'; that the note together with interest has been paid in full; that the note and mortgage have been surrendered to the plaintiffs by Mildred N. White; and that the latter has executed a release and discharge of the said mortgage but her husband, the defendant, refuses to join in said release and discharge.  The bill prays that the defendant be ordered to sign and acknowledge a release and discharge of the mortgage.  The defendant demurred on the ground that the discharge executed by Mildred N. White constitutes a valid discharge of the mortgage by virtue of G.L.(Ter.Ed.) c. 183, § 54.  The plaintiffs appealed from an interlocutory decree sustaining the demurrer.  The suit was also submitted to the judge upon a statement of agreed facts, and he entered a final decree dismissing the bill without prejudice.  The plaintiffs appealed from this decree.

   The proceedings in the Superior Court were irregular.  A judge may hear a case upon the merits before ruling on a demurrer.  A hearing on the merits may disclose that a plaintiff has not made out a case and a final decree may properly be entered without considering the demurrer.  If a case is proved upon the merits, then an amendment to the bill may be permitted if necessary to conform to the facts proved.  Pearson v. Mulloney, 289 Mass. 508, 511, 194 N.E. 458; Olszewski v. Sardynski, 316 Mass. 715, 717, 56 N.E.2d 607.  The judge did not adopt this course.  After sustaining the demurrer, there being no attempt to amend the bill, the judge should have entered a decree dismissing the bill.  A trial on the merits was improperly had after the demurrer had been sustained.  The sufficiency of the bill was the only question presented to the Superior Court, and that is the only question raised by the record.  We disregard the decision made upon the merits and proceed to review the ruling on the demurrer.

   A mortgage of real estate is, as between the parties, a conveyance in fee, defeasible upon the performance of the conditions therein stated.  Brown v. General Trading Co., 310 Mass. 263, 266, 37 N.E.2d 987; Krikorian v. Grafton Co-operative Bank, 312 Mass. 272, 44 N.E.2d 665; Cooperstein v. Bogas, 317 Mass. 341, 58 N.E.2d 131.  The payment of the mortgage notes at or before maturity, or the due performance of any other condition that is expressed in the mortgage, terminates the interests of the mortgagee without any formal release or discharge and revests the legal title in the mortgagor.  Flye v. Berry, 181 Mass. 442, 63 N.E. 1071; Crowley v. Adams, 226 Mass. 582, 116 N.E. 241; Fuller v. Fuller, 234 Mass. 187, 125 N.E. 499; Depon v. Shawye, 263 Mass. 206, 161 N.E. 243; Bailey v. Way, 266 Mass. 437, 165 N.E. 388.  Upon the fulfillment of the conditions of the mortgage, the mortgagor is entitled to the note and a discharge of the mortgage in order to remove a cloud upon the record title to his premises.  Saunders v. Dunn, 175 Mass. 164, 55 N.E. 893; Hart v. Louis S. Levi Co., 303 Mass. 477, 22 N.E.2d 30; Perry v. Oliver, 317 Mass. 538, 59 N.E.2d 192.

   'A conveyance or devise of land to two or more persons or to husband and wife, except a mortgage * * *, shall create an estate in common and not in joint tenancy * * * unless it manifestly appears from the tenor of the instrument that it was intended to create an estate in joint tenancy.'  G.L. (Ter.Ed.) c. 184, § 7.  This statute does not create or abolish a tenancy by the entirety.  It simply expresses the public policy of the Commonwealth that joint tenancies are looked upon with disfavor as not being consistent with conditions of modern society.  Burnett v. Pratt, 22 Pick. 556.  Park v. Parker, 216 Mass. 405, 103 N.E. 936.  Even before the words 'or to husband and wife' were added to the statute by St. 1885, c. 237, § 1, a conveyance to husband and wife as joint tenants created a tenancy by the entirety.  Pray v. Stebbins, 141 Mass. 219, 4 N.E. 824, 55 Am.Rep. 462; Hoag v. Hoag, 213 Mass. 50, 99 N.E. 521, Ann.Cas.1913E, 886.  It is also to be noted that mortgages to two or more persons are excepted from the statute, and that the interests the mortgagees take are to be determined by the common law. Appleton v. Boyd, 7 Mass. 131; Park v. Parker, 216 Mass. 405, 103 N.E. 936.

   A mortgage to husband and wife jointly creates a tenancy by the entirety, and the note and mortgage belong to the wife alone upon the death of her husband and his estate has no interest therein.  Draper v. Jackson, 16 Mass. 480; Boland v. McKowen, 189 Mass. 563, 76 N.E. 206, 109 Am.St.Rep. 663.  The mortgage in the present case was held by the defendant and his wife as tenants by the entirety.  The characteristics of a tenancy by the entirety have been frequently stated by this court.  We need not repeat what has been said.  Many of the cases are collected in Licker v. Gluskin, 265 Mass. 403, 404, 405, 164 N.E. 613, 63 A.L.R. 231.  See also Splaine v. Morrissey, 282 Mass. 217, 184 N.E. 670; Franz v. Franz, 308 Mass. 262, 32 N.E.2d 205, 135 A.L.R. 1448; Wingrove v. Leney, 312 Mass. 683, 45 N.E.2d 837.  The husband has the right to the rents and profits and the usufruct of the property during coverture, and the wife cannot transfer any interest in property that she holds as a tenant by the entirety and neither can her interest as such tenant be attached or sold upon execution for the payment of her debts.  Licker v. Gluskin, 265 Mass. 403, 164 N.E. 613, 63 A.L.R. 231. The husband is entitled to possession, Childs v. Childs, 293 Mass. 67, 199 N.E. 383; Wingrove v. Leney, 312 Mass. 683, 45 N.E.2d 837; and his interest may be attached and sold on execution.  Raptes v. Pappas, 259 Mass. 37, 155 N.E. 787.  The husband enjoys many incidents of ownership during coverture, while the exercise of similar incidents by the wife lies dormant. She is not aided by statutes conferring benefits upon married women in reference to her property.  Her interest is not subject to the statutes providing for attachments on land.  G.L. (Ter.Ed.) c. 209, § 1; c. 236, § 1; Pray v. Stebbins, 141 Mass. 219, 224, 4 N.E. 824, 55 Am.Rep. 462; Phelps v. Simons, 159 Mass. 415, 34 N.E. 657, 38 Am.St.Rep. 430; Voigt v. Voigt, 252 Mass. 582, 147 N.E. 887; Licker v. Gluskin, 265 Mass. 403, 164 N.E. 613, 63 A.L.R. 231.

   Such being the relative rights of the husband and wife in the property which they hold as tenants by the entirety, we pass to the inquiry whether the wife alone during coverture can give a good release of a mortgage on real estate which she holds as a tenant by the entirety.  The defendant contends that such a release is valid under G.L. (Ter.Ed.) c. 183, § 54. That statute provides that a mortgage may be discharged upon the margin of the record of the mortgage at the registry of deeds by one of two or more joint holders of the mortgage.  A mortgage may be discharged by a written acknowledgment of payment or satisfaction by one of two or more joint holders and the 'Instrument shall have the same effect as a deed of release.'  The defendant and his wife may in a sense be said to be joint holders of the mortgage, but their interests were not strictly those of joint tenants but were 'one indivisible estate in them both and the survivor of them.'  Wales v. Coffin, 13 Allen 213, 215; Hoag v. Hoag, 213 Mass. 50, 99 N.E. 521, Ann.Cas.1913E, 886.  The Legislature could hardly have intended that a joint holder should include a tenant by the entirety, as a joint holder is given the power to release and discharge the mortgage--a right that a tenant by the entirety never has possessed for 'Each is secure against an impairment of rights through the sole act of the other.'  Donahue v. Hubbard, 154 Mass. 537, 538, 28 N.E. 909, 14 L.R.A. 123, 26 Am.St.Rep. 271; Woodard v. Woodard, 216 Mass. 1, 2, 102 N.E. 921; Bernatavicius v. Bernatavicius, 259 Mass. 486 156 N.E. 685, 52 A.L.R. 886.  A statute is not to be interpreted as effecting a material change in or a repeal of the common law unless the intent to do so is clearly expressed.  Zoulalian v. New  England Sanatorium & Benevolent Association, 230 Mass. 102, 119 N.E. 686, L.R.A.1918F, 185; Commissioner of Corporations and Taxation v. Dalton, 304 Mass. 147, 23 N.E.2d 147; City of Boston v. Quincy Market Cold Storage & Warehouse Co., 312 Mass. 638, 45 N.E.2d 959.

   We conclude that the instrument signed by the wife alone is not sufficient to release and discharge the mortgage.  There was error in the decree sustaining the demurrer and in the decree dismissing the bill, and both decrees must be reversed.

 So ordered.
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 WILLIAMS, Justice.

 This is a suit in equity to enjoin the foreclosure of a real estate mortgage.  The defendant appealed from a final decree wherein the mortgage in question was declared to be 'null and void,' the defendant was enjoined from foreclosing it, and further was ordered to execute and to deliver a discharge of it to the plaintiff.  There were findings of fact by the judge and designations of evidence by the parties.  See Full Court Rule 2(B) 1952, 328 Mass. 693.

  From the findings and the evidence it appears that the defendant owned and operated a wood finishing business in Milton on land the title to which was in this wife, Linnea T. Miller.  He arranged to sell the business and personal property to his employee Charles H. Perry, the husband of the plaintiff, for $45,768.  On May 31, 1947, Perry paid to Miller $5,000 in cash and gave him a promissory note for the balance of $40,768, this sum being payable in nine annual instalments with interest at four per cent on any instalment not paid at maturity, with a provision that on such nonpayment the entire balance should immediately become due.  Miller delivered to Perry a conditional bill of sale of the machinery and other items of personal property containing the same provisions which were in the note.  On the same day and as part of the transaction, Linnea T. Miller conveyed the real estate on which the business was conducted by quitclaim deed to the plaintiff, and the latter with her husband gave a mortgage back and executed a note for $10,000 payable to Mrs. Miller in nine years at four per cent.

 The business while conducted by Perry was not 'too' successful and in 1951 Miller became 'apprehensive, [and] sought more security.' As a result of conferences between Miller's attorney and the Perrys, Mrs. Perry on June 29, 1951, executed a second mortgage on the real estate to Miller in which it was stated that it was to secure the payment of $26,312 in five years with interest at four per cent. This was the amount which owing to a default in the payment of an instalment was then due and payable by Perry to Miller.  No note was given and no 'money or other thing of value was exchanged.'  Mrs. Perry testified that she knew of her husband's obligation to Miller and knew that Miller wanted the mortgage as additional security. Although Miller and Perry had agreed that if the mortgage was given he, Miller, would allow Perry to continue payments on the note in accordance with its terms, the judge found that this agreement was not communicated to the plaintiff and that the mortgage was not given for this consideration.  He ruled that the mortgage was executed without consideration and was null and void.

   A mortgage of real estate is a conveyance of the title or of some interest therein defeasible upon the payment of money or the performance of some other condition.  Wearse v. Peirce, 24 Pick. 141; Bayley v. Bailey, 5 Gray, 505, 509; United States Trust Co. v. Commonwealth, 245 Mass. 75, 78, 139 N.E. 794.  Where the condition of defeasance is the fullfilment of a promise by the mortgagor, the mortgage depends upon the validity of the mortgagor's obligation.  If there is no consideration for the promise, there is no enforceable contract and the mortgage security is not available to the mortgagee.  Wearse v. Peirce, 24 Pick. 141; Saunders v. Dunn, 175 Mass. 164, 55 N.E. 893; Bailey v. Way, 266 Mass. 437, 441, 165 N.E. 388; Dow v. Poore, 272 Mass. 223, 226, 172 N.E. 82; Pearson v. Mulloney, 289 Mass. 508, 194 N.E. 458.  A mortgage, however, may exist without there being any debt or any personal liability of the mortgagor. Rice v. Rice, 4 Pick. 349; Campbell v. Dearborn, 109 Mass. 130, 144; Cook v. Johnson, 165 Mass. 245, 247, 43 N.E. 96; Pearson v. Mulloney, 289 Mass. 508, 515, 195 N.E. 458.  A married woman may during coverture become surety for her husband.  Ricker v. Ricker, 248 Mass. 549, 551, 143 N.E. 539, and may give a valid mortgage of her separate estate to secure the payment by him of his indebtedness to the mortgagee although she has no interest in the debt.  Hall v. Tay, 131 Mass. 192.  It is established by our decisions that a mortgage given by a wife for such a purpose requires no consideration.  In Bartlett v. Bartlett, 4 Allen, 440, at pages 442-443, where a writ of entry was brought to foreclose a mortgage given by a wife to secure the payment of the debt of a partnership of which her husband was a partner, it was held that the mortgage was good, the court saying, 'It does not tend to impeach the conveyance to show that the wife had no interest in the debt to secure which the deed was made, or that as to her it was without consideration.  A voluntary conveyance of land, considered as an instrument executed and not executory, without any consideration, is valid and sufficient to pass the title of the grantor.  A mere want or failure of consideration is no ground of avoidance of a deed by a granfor after it is fully consummated.' This principle was recognized in Heburn v. Warner, 112 Mass. 271; Thacher v. Churchill, 118 Mass. 108, and Hall v. Tay, supra.  In the case last cited it was said, 131 Mass. at page 193, 'when a wife executes a mortgage on her own land to secure a debt due from her husband to a third party, it is valid against her, although she has no interest in the debt, and as to her it is without consideration.'  See also Perkins v. Trinity Realty Co., 69 N.J.Eq. 723, 61 A. 167, affirmed 70 N.J.Eq. 304, 71 A. 1135; National City Bank v. Wagner, 7 Cir., 216 F. 473; Osborne, Mortgages (1951 ed.) § 107; Tiffany, Real Property (3d ed.) § 1041; Wiltsie, Mortgage Foreclosure (5th ed.1939) § 92; Powell, Real Property (1952) § 444; American Law of Property, § 16.67.  The only case cited by the plaintiff in her original brief to support her contention that 'a mortgage is null and void unless supported by a valid consideration' was Broderick v. Broderick, 325 Mass. 579, 91 N.E.2d 772.  There the mortgage was given to secure payment of the personal note of the mortgagor and the validity of the mortgage depended on consideration for the note.  Kansas Mfg. Co. v. Gandy, 11 Neb. 448, 9 N.W. 569, relied on by the plaintiff in a supplemental brief, holds generally that a mortgage without consideration is invalid, but is not an authority to be followed. As stated by Judge Mack in National City Bank v. Wagner, supra, 216 F. at page 478, the decision was due to the 'failure to distinguish between a contract and a conveyance'.  In this National City Bank case it was said, 216 F. at page 477, 'It is elementary that an executed conveyance of real or personal property, whether absolute or as collateral security for a debt, pre- existing or new, and either of the grantor or of another person, freely and voluntarily made, cannot be revoked.  * * * But no new consideration, either to the debtor or to the mortgagor is required in order to validate the mortgage as an executed grant.'

 The ruling of the judge in the instant case ignored the difference between a mortgage given to secure an obligation of the mortgagor and one given without personal obligation to secure the indebtedness of a third person.  As the final decree was based upon a ruling which we think erroneous, it must be reversed and a new decree entered dismissing the plaintiff's bill.

 So ordered.
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 Before BROWN, GREANEY and DREBEN, JJ.

 GREANEY, Justice.

 At issue in this case is the right to surplus funds generated from the foreclosure of the first mortgage held by Atlantic Savings Bank on the home of the defendants Robert J. and Ann Marie McHardy.1 The McHardys claim prior rights to the funds by reason of their joint declaration of homestead recorded on April 2, 1976, in the appropriate registry of deeds under G.L. c. 188, s 1, as in effect prior to St.1977, c. 791, s 1.2 The second mortgagee, Metropolitan Bank and Trust Company (Metropolitan), claims superior rights to the surplus by virtue of a mortgage executed by both defendants on April 26, 1976, and recorded on the same date.3  Metropolitan filed a motion for summary judgment, which was allowed. Judgment was entered establishing the amount of the defendants' indebtedness and directing that the debt be paid as a priority claim from the interpleaded funds. We agree with the judge's conclusion that the bank has priority.

 The pivotal issue4 before the judge was whether the joint execution of Metropolitan's mortgage by the McHardys released any homestead rights they possessed. The defendants argue that under G.L. c. 188, s 6, which is set forth in pertinent part in the margin,5 specific words of release are required in order to subordinate a homestead claim to a mortgage executed after the claim is made. This argument overlooks salient features of the mortgage, as well as the provisions of G.L. c. 188, s 7, as appearing in St.1971, c. 423, s 6,6 which was in effect when the mortgage was executed and which defined the term "release" as used in s 6.

 The mortgage was written in the statutory short form (G.L. c. 183, s 62(5), as appearing in St.1971, c. 423, s 1(5)), and contained apt words of grant with mortgage covenants. G.L. c. 183, ss 18, 19. Under our title theory, it constituted a deed of conveyance which transferred a fee interest to the bank, defeasible upon the performance of the conditions stated therein. Pineo v. White, 320 Mass. 487, 489, 70 N.E.2d 294 (1946), and cases cited. Perry v. Miller, 330 Mass. 261, 263, 112 N.E.2d 805 (1953), and cases cited. Robert J. McHardy's execution of the mortgage, buttressed by its covenants, conveyed his entire interest in the property to the bank, subject to defeasance, and effectively subordinated any homestead interest he possessed to the mortgage lien. Similarly, under s 7, in effect at times material hereto (see note 7, supra ), his wife's execution of the mortgage, taken together with its covenants (especially the covenants pertaining to seisin and freedom from all encumbrances), was sufficient to release her interest in the homestead without the need for specific  words of release. That section expressly provided that the spouse's signature on a deed was sufficient to release her rights. Section 7 continued in effect the purpose of predecessor ss 7 and 7A of c. 188, as appearing in St.1924, c. 56, ss 3, 4, which together provided that a wife's homestead rights could be released in the same manner in which she could release dower, namely, simply by her execution of the instrument of conveyance. The word "deed" as used in s 7 includes a mortgage. See Swan v. Stephens, 99 Mass. 7, 9 (1868); Pineo v. White, supra, 320 Mass. at 489, 70 N.E.2d 294; Perry v. Miller, supra 330 Mass. at 263, 112 N.E.2d 805. See also R. Swaim, Crocker's Notes on Common Forms, s 299 (7th ed. 1955) (signature sufficient for release). Cf. St.1924, c. 56, s 5. (The word "deed" as used in s 7 shall include a mortgage or other instrument conveying land). See now G.L. c. 188, s 7, as last amended by St.1979, c. 248.

 In our opinion, this expedited method for release changed the preexisting case law (relied upon by the defendants) which held, based on outmoded concepts of coverture, that in order to bar a wife's right of homestead not only was the wife required to join with her husband in the conveyance by executing the instrument, but also the conveyance, so executed, must have contained apt words expressly releasing her homestead right. See Greenough v. Turner, 11 Gray 332, 333-334 (1858); Wildes v. Vanvoorhis, 15 Gray 139, 144 (1860); Connor v. McMurray, 2 Allen 202, 203-204 (1861). See also Pihl, Homestead in Massachusetts, 20 B.U. Law Rev. 81, 87 (1940).

 Because the mortgage was sufficient to release the McHardys' interests, it is not necessary to reach the other issues argued by the parties whether a joint declaration of homestead made by tenants by the entirety in a single instrument bars even one of the homesteaders from validly claiming the estate,7 and whether at the time this declaration was made an estate of homestead could be declared on jointly held property.8

 Judgment affirmed.

Statutes

M.G.L. Ch. 183, Alienation Of Land, § 19. "Mortgage covenants TA \l "M.G.L. Ch. 183, Alienation Of Land, § 19. \"Mortgage covenants" \s "M.G.L. Ch. 183, Alienation Of Land, § 19. \"Mortgage covenants" \c 8 
 In a conveyance of real estate the words "mortgage covenants" shall have the full force, meaning and effect of the following words, and shall be applied and construed accordingly:  "The mortgagor, for himself, his heirs, executors, administrators and successors, covenants with the mortgagee and his heirs, successors and assigns, that he is lawfully seized in fee simple of the granted premises;  that they are free from all encumbrances;  that the mortgagor has good right to sell and convey the same;  and that he will, and his heirs, executors, administrators and successors shall, warrant and defend the same to the mortgagee and his heirs, successors and assigns forever against the lawful claims and demands of all persons;  and that the mortgagor and his heirs, successors or assigns, in case a sale shall be made under the power of sale, will, upon request, execute, acknowledge and deliver to the purchaser or purchasers a deed or deeds of release confirming such sale;  and that the mortgagee and his heirs, executors, administrators, successors and assigns are appointed and constituted the attorney or attorneys irrevocable of the said mortgagor to execute and deliver to the said purchaser a full transfer of all policies of insurance on the buildings upon the land covered by the mortgage at the time of such sale".

M.G.L. Ch. 183,. Alienation Of Land, § 20. "Statutory condition" in mortgages TA \l "M.G.L. Ch. 183, Alienation Of Land, § 20. \"Statutory condition\" in mortgages" \s "M.G.L. Ch. 183,. Alienation Of Land, § 20. \"Statutory condition\" in mortgages" \c 8 
 The following "condition" shall be known as the "Statutory Condition", and may be incorporated in any mortgage by reference:

(CONDITION.)

 Provided, nevertheless, except as otherwise specifically stated in the mortgage, that if the mortgagor, or his heirs, executors, administrators, successors or assigns shall pay unto the mortgagee or his executors, administrators or assigns the principal and interest secured by the mortgage, and shall perform any obligation secured at the time provided in the note, mortgage or other instrument or any extension thereof, and shall perform the condition of any prior mortgage, and until such payment and performance shall pay when due and payable all taxes, charges and assessments to whomsoever and whenever laid or assessed, whether on the mortgaged premises or on any interest therein or on the debt or obligation secured thereby;  shall keep the buildings on said premises insured against fire in a sum not less than the amount secured by the mortgage or as otherwise provided therein for insurance for the benefit of the mortgagee and his executors, administrators and assigns, in such form and at such insurance offices as they shall approve, and, at least two days before the expiration of any policy on said premises, shall deliver to him or them a new and sufficient policy to take the place of the one so expiring, and shall not commit or suffer any strip or waste of the mortgaged premises or any breach of any covenant contained in the mortgage or in any prior mortgage, then the mortgage deed, as also the mortgage note or notes, shall be void.

M.G.L. Ch. 183,. Alienation Of Land § 21. "Statutory power of sale" in mortgage TA \l "M.G.L. Ch. 183, Alienation Of Land § 21. \"Statutory power of sale\" in mortgage" \s "M.G.L. Ch. 183,. Alienation Of Land § 21. \"Statutory power of sale\" in mortgage" \c 8 
 The following "power" shall be known as the "Statutory Power of Sale", and may be incorporated in any mortgage by reference:

(POWER.)

 But upon any default in the performance or observance of the foregoing or other condition, the mortgagee or his executors, administrators, successors or assigns may sell the mortgaged premises or such portion thereof as may remain subject to the mortgage in case of any partial release thereof, either as a whole or in parcels, together with all improvements that may be thereon, by public auction on or near the premises then subject to the mortgage, or, if more than one parcel is then subject thereto, on or near one of said parcels, or at such place as may be designated for that purpose in the mortgage, first complying with the terms of the mortgage and with the statutes relating to the foreclosure of mortgages by the exercise of a power of sale, and may convey the same by proper deed or deeds to the purchaser or purchasers absolutely and in fee simple;  and such sale shall forever bar the mortgagor and all persons claiming under him from all right and interest in the mortgaged premises, whether at law or in equity.
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  LORING, J.

 This is a bill in equity to redeem a mortgage. The suit was heard by the court, a detailed statement of the facts found was made, and the testimony was taken by a commissioner under the rule. A decree was made allowing the plaintiff to redeem on payment of $2,672.50, with interest at 6 per cent. from the final decree, and the case comes here on the defendant's appeal.

 The mortgage is conditioned for the payment of 'the sum of twenty-five hundred dollars, together with any other sum or sums of money that I now owe to or hereafter may borrow from the said Jennings [the mortgagee] during the life of this mortgage.' In addition to a note for the $2,500 mentioned in the mortgage, the defendant held a note for $2,000, on which the plaintiff's name had been forged as one of two joint makers, and the defendant claimed to hold his lien until that note was paid. The facts out of which the litigation arose were these: One Ball, the son-in-law of the plaintiff, being in financial difficulties, forged the plaintiff's name as joint maker with himself on a promissory note for $2,000, and procured one Stephen Jennings, the father of the defendant, to discount it. This was in March, 1900. A month and one-half afterwards he applied to said Stephen to advance to him $2,500 on a second mortgage of the plaintiff's dwelling house in Boston, and stated that that mortgage should also secure the $2,000 note mentioned above. This was done without the knowledge of the plaintiff.  Stephen Jennings was indebted to the defendant, and before the transaction was carried through the defendant agreed to take the two notes in payment or in part payment of a debt due him from his father, Stephen. Under that arrangement the mortgage note for $2,500 and the mortgage were made directly to the defendant. After the arrangement for the loan of $2,500, and after it had been arranged that the mortgage should secure that sum and the note for $2,000, and on the morning on which the papers were to be passed, Ball told the plaintiff that he was in temporary need of money, and asked her to sign a note for $2,500 on the understanding that he would pay it at maturity. She consented, and went to Ball's office to sign the paper. She testified that she signed the note after reading it, and also two other papers without reading them, on Ball's assurance that they were only duplicates of the note. One of these two papers was the mortgage, and the other was an agreement not to further incumber the house covered by the mortgage in question, in consideration of the defendant's not putting the mortgage on record in the registry of deeds. There was a dispute as to whether she signed a fourth paper or not. The fourth paper was a direction to the defendant to pay the proceeds of the mortgage note for $2,500 to Ball. Ball disappeared in September, 1900, and it does not appear that he has been heard from since then. The plaintiff brought this bill to redeem after tender of the principal and interest of the note for $2,500, and the decree was made on that footing. At the trial there was a direct conflict between the plaintiff and one Cox, introduced as a witness by the defendant, as to what took place when the note for $2,500, the mortgage, and the agreement not to incumber were signed. Cox testified that he produced the note for $2,000 at that time, and that it was then examined by the plaintiff. The presiding judge, who saw the witnesses on the stand, believed the plaintiff, and the defendant does not now seek to overturn his finding on that point. The defendant now contends that, although the plaintiff did not authorize Ball to agree that the mortgage should cover the note for $2,000, as well as the note for $2,500, yet that agreement was made by Ball, and was within the apparent scope of  Ball's authority as the agent of the plaintiff. The facts relied on by the defendant in making this contention are: The plaintiff's testimony that she had 'unlimited confidence' in Ball; the fact that in 1897 Ball had induced the plaintiff to mortgage this same house in the sum of $5,000 for his benefit, and in 1898 for the sum of $12,000, $5,000 of which were applied to the prior mortgage of $5,000 and the balance was given to Ball; that in each of these transactions the negotiations for the  mortgages were made by Ball; the mortgage for $5,000 ran to Stephen Junnings, and that for $12,000 to a savings bank, and was placed by Stephen Jennings; and, lastly, by an undated letter addressed to Stephen Jennings authorizing him to place a mortgage on the dwelling house in question 'for a sum not exceeding $10,000 (ten thousand dollars), as arranged for with you by Mr. Ball, the proceeds above the present mtg. to be paid to him.' Had Ball been acting for the plaintiff in making the agreement that the mortgage should cover the note for $2,000 as well as the note for $2,500, and had the undated letter been addressed to the defendant in place of to Stephen Jennings, and had he acted on the faith of it, there might have been some ground for the defendant's contention. But Stephen Jennings testified that he received this undated letter in September, 1900,--five months after the execution of the mortgage in question. The undated letter, therefore, must be laid out of the case in this connection. Apart from the undated letter, it is plain that Ball did not act as agent for the plaintiff, that the plaintiff did not clothe him with any apparent authority, and that the defendant did not act on any facts, whether they amounted to apparent authority or not. The defendant, in making the arrangement for the loan of $2,500 and the arrangement that the mortgage should secure the note for $2,000 as well as the note for $2,500, was acting for his own benefit, and without the knowledge of the plaintiff. He was not acting as her agent. The fact that the plaintiff had mortgaged her dwelling house on two previous occasions to raise money to assist Ball, coupled with the fact that the arrangements for those loans for Ball's  benefit were conducted by Ball, did not clothe Ball with an apparent authority to enter into agreements in behalf of the plaintiff for additional incumbrances on her property. And, finally, there was no evidence that the defendant knew of any of these previous transactions, or that he acted on them.

 The defendant's second contention is that the plaintiff was negligent in the matter, and is estopped to deny Ball's authority to make the agreement. The plaintiff is charged with knowledge of the paper she signed without reading. Grace v. Adams, 100 Mass. 505, 97 Am. Dec. 117, 1 Am. Rep. 131. That she admits by tendering the amount of that note, and, admitting that, she contends that she need not pay the note for $2,000, because it is not a debt due from her. The defendant's contention here appears to be that, if the plaintiff had acted as a person of ordinary prudence would have acted, she would have asked Cox why the additional clause as to other indebtedness was inserted in the mortgage; and if she had made that inquiry she would have been told that it was to cover the note for $2,000, on which her name was forged, and, learning that, would have consented to sign the mortgage with that clause in it to cover that note. Apart from other objections to this contention, it is enough to say that there is no reason to suppose that, if she had made that inquiry, and received that information, she would have signed the mortgage at all.

 As to the defendant's third contention, we agree with the finding of the presiding judge that an unqualified tender was made by the plaintiff's attorney. We express no opinion on the defendant's contention that the tender would have been bad if the plaintiff had insisted upon the surrender of the note paid by the money tendered.

 The defendant's last contention is that this case comes within Joslyn v. Wyman, 5 Allen, 62. Had the plaintiff agreed by word of mouth that this mortgage should stand as security for the note for $2,000, even though it was not her debt, the case might have come within that decision. But in this case the plaintiff signed the mortgage in entire ignorance of that note, and never made such an agreement.

 Decree affirmed.
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 Bill by the American House Hotel Company against Augustus Hemenway and others, trustees. From final decree dismissing the bill, plaintiff appeals. Decree affirmed.
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 Greta C. Coleman and Dunbar, Nutter & McClennen, all of Boston, for appellees.

 DE COURCY, J.

 This is an appeal from a final decree dismissing a bill in equity. The bill was brought to enjoin the defendants from foreclosing a mortgage held by them on the plaintiff's property. The mortgage which is now for $500,000 and payable June 10, 1921, is in the form set out in St. 1912, c. 502, § 6, with certain additions referred to later. It contains the clause:

'This mortgage is upon the statutory condition, for any breach of which the mortgagee shall have the statutory power of sale.'

 This condition and power are defined at length in said section 6. The provision therein as to taxes is that the mortgagor 'shall pay when due and payable all taxes, charges and assessments, to whomsoever and whenever laid and assessed, whether on the mortgaged  premises or on any interest therein, or on the debt or obligation secured thereby.'

  The statute provides (section 1):

'The following forms may be used and shall be sufficient for their respective purposes, and they may be altered as circumstances may require. * * *'

 The mortgage under consideration contained certain agreements that do not appear in the printed statutory form. One of these, which now is material, is:

'That in case any default in the condition of this mortgage shall exist for more than thirty days the entire mortgage debt shall become due at the option of the holder hereof.'

 It is strongly urged that the word 'condition' in this clause is not applicable to the 'statutory condition' which requires the prompt payment of taxes. But the statutory condition 'may be incorporated in any mortgage by reference.' It was so incorporated in this mortgage, and contained the above- quoted provision for the payment of taxes when due. In fact this usual obligation on the part of the mortgagor is not otherwise provided for in the mortgage. The statutory power is expressly made applicable to 'any default in the performance or observance of the foregoing, or other condition.' It seems to us that the parties intended to include this somewhat drastic additional agreement, making the entire debt due in case of any default, within the scope of the statutorty condition and power.

 There was default in the payment of taxes when due. Those assessed on the property for 1918 were not fully paid until December, 1919. The taxes assessed as of April 1, 1919, were not paid when the defendants gave notice, on December 17, 1919, that they exercised their option and declared the entire principal due and payable. This declaration was confirmed by the notice of March 16, 1920; and on April 5, 1920, foreclosure proceedings were begun by publishing the notice of sale. The 1919 taxes were not paid until April 22, 1920.

  By the terms of the mortgage the whole amount became payable 30 days after the default in the performance of the condition; and this was applicable to a default in the payment of taxes. See Hawkinson v. Banaghan, 203 Mass. 591, 594, 89 N. E. 1054. The presence of this clause in the mortgage distinguishes the present case from those involving volving a mere technical breach which was promptly cured, like McCombs v. Elmes, 197 Mass. 19, 83 N. E. 306. On the question of  waiver the trial judge found that Mr. Dunbar had authority to act for his clients, 'but his letters and conversation amounted at most to an offer to waive, and this offer was withdrawn before it had been acted upon.' He had the advantage of seeing the witnesses. We cannot say that he was plainly wrong. The absence of a waiver distinguishes this case from Ver Planck v. Godfrey, 42 App. Div. 16, 58 N. Y. Supp. 784, relied on by the plaintiff. And see French v. Row, 77 Hun, 380, 28 N. Y. Supp. 849.

  The record discloses a case of hardship to the plaintiff, who has expended large sums upon the property, and apparently cannot replace the mortgage at this time, at the same rate of interest. But in the absence of fraud, accident or mistake, he is bound by the contract he made.

 Decree affirmed.
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 Before HENNESSEY, C. J., and BRAUCHER, WILKINS, LIACOS and NOLAN, JJ.

  HENNESSEY, Chief Justice.

 The facts of this case are simple, but it will likely have significant impact upon many transactions involving the sale of real property.  We decide a question recently presented to a number of courts in the United States, namely, whether the enforcement of a so-called "due-on-sale" clause1 in a home mortgage constitutes an unreasonable restraint on alienation in the absence of allegations of impairment to the security.  A due-on-sale clause is a device commonly used in real property security transactions to provide, at the option of the lender, for acceleration of the maturity of the loan upon the alienation of the real property security.  We conclude that we need not decide whether such a clause is a restraint on alienation because we also conclude that if it is indeed a restraint on alienation, it is a reasonable restraint and therefore enforceable.


The parties here include borrowers (Kenneth Dunham and F. Janine Uzzell) who sold their mortgaged home to a buyer (Glenn Swenson) who attempted to assume the borrowers' low-interest mortgage, and include as well a bank (Ware Savings Bank) which threatened foreclosure unless the buyer renegotiated the mortgage and accepted the market interest rate.  When the buyer purported to assume the mortgage, the bank attempted to enforce, through foreclosure, the due-on-sale clause in the mortgage.2   The borrower and the buyer then brought this action against the bank, seeking an injunction against the foreclosure, and a declaration that the due-on-sale clause in the mortgage was unenforceable as an unreasonable restraint on alienation.  A judge of the Superior Court allowed the bank's motion for summary judgment, the plaintiffs appealed to the Appeals Court, and we transferred the case to this court on our own motion.  We affirm.

 Initially, we dispose of the plaintiffs' claim that the bank waived its right to accelerate because it did not seek to enforce the clause until approximately three months had elapsed since the transfer.  The prevailing rule is that under an ordinary acceleration clause in a mortgage the obligee has a reasonable time after the event which gives rise to the right to accelerate in which to elect to declare the indebtedness due.  Malouff v. Midland Fed. Sav. & Loan Ass'n, 181 Colo. 294, 304, 509 P.2d 1240 (1973).  We do not think that three months is unreasonable, see id. (one month reasonable, but not one year), although we note that once the bank knows or should have known of the transfer, any delay is at its peril. 

 We next examine the issue whether the due-on-sale clause is a restraint on alienation.  There is substantial authority that it is not.  "An examination of the law pertaining to restraints on alienation makes it clear that a 'due on sale' clause is not a restraint on alienation and cannot be so considered for any purpose, theoretical or practical."  Occidental Sav. & Loan Ass'n v. Venco Partnership, 206 Neb. 469, 293 N.W.2d 843, 845 (1980).  "(I)ts effect is to remove a lien or encumbrance namely the security deed of trust and thereby render the parcel of land more alienable not less.  Moreover, and perhaps more importantly, the homeowner whose property is subject to a due-on-sale clause is as free to sell, and, in selling, to realize as much as a homeowner holding the same property free and clear of any encumbrance.... It could hardly be seriously contended that, if a loan secured by a deed of trust to provide funds to purchase a house were, from the outset payable on demand, it would amount to an unreasonable restraint of alienation.  So how can it be an unreasonable restraint of alienation for the loan to be payable on demand under some conditions (in case of sale), and payable at fixed period intervals under other conditions (in case of continued ownership and occupancy)? ... The (borrowers) seek to convert an advantage obtained by them when they first borrowed to buy the house, which there was no legal obligation for the lender to provide, into an even greater advantage.  What the (borrowers) argue is that, when they acquired the property, they should have been granted a better deal, allowing full rights to maintain the full 30 year term status of the loan, despite a change in the home ownership" (emphasis in original). Williams v. First Fed. Sav. & Loan Ass'n, 651 F.2d 910, 923-924 n.29 (4th Cir. 1981).  See Crockett v. First Fed. Sav. & Loan  Ass'n, 289 N.C. 620, 625, 224 S.E.2d 580 (1976) ("(T)he practical effect of the due-on-sale clause when it is considered in isolation is that the owner is encouraged not to alienate his property if it would be more advantageous to enjoy a loan which has become favorable because of changed interest rates in the market"); Note, Enforcement of Due-on-Transfer Clauses, 13 Real Prop., Prob. & Tr.J. 891, 926 (1978) ("To label the loss of a purported favorable economic position as a restraint on alienation is a misconception of that doctrine, which was not intended to provide profitability of alienation, but only the ability to alienate without penalty").  Contra, Wellenkamp v. Bank of America, 21 Cal.3d 943, 148 Cal.Rptr. 379, 582 P.2d 970 (1978).

  We need not ponder further the question whether we are here dealing with a restraint on alienation, because we prefer to rest our decision on the conclusion that even if it is such a restraint, its nature is such that it is enforceable.  As the plaintiffs acknowledge, even if the due-on-sale clause were a restraint on alienation in the traditional sense, its enforcement must be granted if it is a reasonable restraint.  See Bowen v. Campbell, 344 Mass. 24, 181 N.E.2d 342 (1962).  See also Roberts v. Jones, 307 Mass. 504, 30 N.E.2d 392 (1940); Eastman Marble Co. v. Vermont Marble Co., 236 Mass. 138, 128 N.E. 177 (1920).  See generally Manning, The Development of Restraints on Alienation since Gray, 48 Harv.L.Rev. 373, 404-405 (1935); Restatement of Property, ss 404, 405 (1944).  We therefore focus our attention on the reasonableness of the restraint imposed by the clause where, as in this case, there is no allegation that the transfer from borrower-seller to buyer has impaired the security for the mortgage debt.

 Before examining the bases upon which our decision rests, we outline some aspects of home mortgage transactions from the lender's perspective.3  At the outset, we note that the historic purpose of the due-on-sale clause was to protect the lender's security interest (Holiday Acres No. 3 v. Midwest Fed. Sav. & Loan Ass'n, 308 N.W.2d 471, 480 (Minn.1981)), but with the advent of inflationary increases in the cost of borrowing money the clause has been used to protect the lender against other risks involved in the long-term loans associated with home finance.  "The interest rate fluctuation is evidently a, indeed the, principal underlying characteristic of home lending activities which leads lenders to insist on due-on-sale clauses" (emphasis in original). Williams v. First Fed. Sav. & Loan Ass'n, supra at 927.  Also it is important to note that although mortgage loans are generally written for terms of twenty-five to thirty-five years, the average homeowner does not remain in one residence until his mortgage is repaid.  In fact, figures submitted by amici curiae tend to establish that mortgages originating in the 1960's remained outstanding on the average from 6.5 to 9.8 years, depending on the year of origination.  In 1980 the Federal National Mortgage Association bought thirty year  mortgages at a yield based on a payoff within a twelve year period.

 Whatever the precise numbers, it is clear that lenders negotiate home loans with the realistic expectation that they will not be held to maturity, and interest rates are adjusted accordingly.  The device used to activate the "early" (actually anticipated ) payoff before maturity is the due-on-sale clause, which reduces interest rate risk by reducing the average time over which a mortgage loan is outstanding.  Invalidating the due-on-sale clause would in effect extend the life of the average mortgage loan perhaps two or three times longer than the lender had originally anticipated, intensifying the lender's risk of interest rate loss.  It is fair to conclude that because of the reduced risk, use of an acceleration device lowers the interest rate at which the bank is willing to loan money.  Viewed from this perspective, it can be argued that the mortgagors have already had the benefit of the clause which they now seek to invalidate.

 Within the above context we turn to the policies which, on balance, make the clause reasonable and thus enforceable.  They are: (1) the clause represents an equitable adjustment of rights between borrower and lender, (2) it may prevent State-chartered banks from operating at a competitive disadvantage with federally-chartered banks, and (3) it is a substantial benefit to the bank's depositors and to the future borrowers from the bank.

 1. The Clause Represents an Equitable Adjustment of Rights Between Lender and Borrower.

 Many of the courts which have upheld the use of due-on-sale clauses have relied on the theory that the bank's right to accelerate the outstanding debt upon sale of the property (and the concomitant right to obtain current interest rates by relending the money) is the counterpart of the borrower's right to prepay the loan without penalty.  These courts have reasoned that the borrower's ability to "profit" from falling interest rates,4 supported a like ability on the part of the lender to take advantage of interest rates in his favor.  See, e. g., Crockett v. First Fed. Sav. & Loan Ass'n, 289 N.C. 620, 627, 224 S.E.2d 580 (1976); Century Fed. Sav. & Loan Ass'n v. Van Glahn, 144 N.J.Super. 48, 54, 364 A.2d 558 (Ch.Div.1976).  Crockett, supra, suggested that "(i)n fact, a fair contractual agreement would appear to support a loan with no prepayment penalty and a due-on-sale clause.  The immediate buyer has the security of having the ability to pay off his loan at no greater than the initial interest rate, and he can get a more favorable loan if interest rates decline.  The lender can get a more favorable loan agreement if interest rates rise and there is a new owner of the realty."  While we note that the right of the borrower to take advantage of falling interest rates is not equal in value to the bank's acceleration rights during periods of sustained, steady inflation, the right to prepay is always of some value.  See Peter Fuller Enterprises v. Manchester Sav. Bank, 102 N.H. 117, 152 A.2d 179 (1959).  Since we cannot predict the future, we do not know the value of the borrower's prepayment rights next month, next year, or ten years from now. We do determine, however, that equity speaks in favor of enforcing the bank's rights under its due-on-sale clause when the borrower has the prepayment rights established by G.L. c. 183, s 56.

 2. Federal Preemption.

 Another problem which might occur if due-on-sale clauses were invalidated would be inconsistent enforcement of the clause depending on whether the lender is a State or federally-chartered institution.  Federal law governing mortgage loans by federally-chartered institutions appears to require enforcement of due-on-sale clauses.  "(A Federal savings and loan) association continues to have the power to include, as a matter of contract between it and the borrower, a (due-on-sale clause) .... (E)xercise ... of such option ... shall be exclusively governed by the terms of the loan contract ...." 12 C.F.R. s 545.8-3(f) (1980).  The comptroller of the currency has proposed a similar rule for national banks issuing variable rate mortgages.  45 Fed.Reg. 64,196, 64,205 s 29.7 (1980).  Recently, the Federal National Mortgage Association5 has adopted  an explicit policy requiring either an enforceable due-on-sale clause or an "early-call"6 provision permitting the lender to require full payment after seven years, whether the property is sold or not.  Wall Street Journal, Oct. 24, 1980, at 15, col. 2.

 There is recent Federal case law which offers substantial support for the proposition that Federal regulations permitting due-on-sale clauses prevail as to federally-chartered institutions, even in the presence of conflicting State law.  Conference of Fed. Sav. & Loan Ass'ns v. Stein, 495 F.Supp. 12 (E.D.Cal.), aff'd, 604 F.2d 1256 (9th Cir. 1979), aff'd mem., 445 U.S. 921, 100 S.Ct. 1304, 63 L.Ed.2d 754 (1980).  Bailey v. First Fed. Sav. & Loan Ass'n, 467 F.Supp. 1139 (C.D.Ill.1979).  Glendale Fed. Sav. & Loan Ass'n v. Fox, 459 F.Supp. 903 (C.D.Cal.1978).  See Williams v. First Fed. Sav. & Loan Ass'n, 651 F.2d 910, 914 n.6 (4th Cir. 1981) (suggesting that there is "a nationwide federal policy favoring due-on-sale clauses").  Cf. First Fed. Sav. & Loan Ass'n v. Greenwald, 591 F.2d 417 (1st Cir. 1979); Meyers v. Beverly Hills Fed. Sav. & Loan Ass'n, 499 F.2d 1145 (9th Cir. 1974).  State- chartered lenders in States which refuse to enforce due-on-sale clauses are thus in a particularly difficult situation.  The State-chartered institution is denied the opportunity to agree with the borrower on a due-on-sale clause.  The likely result will be that these institutions will quote higher interest rates in recognition of the additional risk, utilize early-call provisions to accelerate predictably the debt at the lender's option (thus forcing renegotiation consistent with current interest rates), or rely on variable rate mortgages an option only recently permitted in Massachusetts.7[FN9]  Moreover, the State-chartered institution might not be able to use the standard mortgage instrument required in the secondary market and thus would not have access to an important source of mortgage funds.  As the court in Williams v. First Fed. Sav. & Loan Ass'n, supra at 930 n.48, presented the issue: "One can only wonder where it leaves the jurisprudence of California with its state court decision, Wellenkamp v. Bank of America, 21 Cal.3d 943, 148 Cal.Rptr. 379, 582 P.2d 970 ... (1978), decided August 25, 1978, essentially voiding due-on- sale clauses for state lending institutions speedily followed on November 1, 1978, by Glendale Federal Savings & Loan Association v. Fox, 459 F.Supp. 903 (C.D.Cal.1978), which held valid due-on-sale clauses in lending documents of federal associations.  The state can hardly relish the competitive disadvantage inexorably following for state lending associations."

 3. The Clause Protects the Bank's Depositors and Benefits Future Borrowers.

 The third base upon which we rest our decision is that the clause is of substantial benefit to both future borrowers from the bank and to the bank's depositors.  At first blush, the problem presented today appears to involve only the actual parties.  A hasty reading leaves the simplistic impression that this case presents the classic confrontation between an institutional lender and a borrower, the borrower representing the stereotypical consumer resisting the foreclosure advances of the bank.  The bank prevails.  That, however, is a narrow and misleading interpretation.  This court has not hesitated to use its power to prevent oppression and overreaching, when that power could be fairly exercised so as not to become itself an instrument of injustice.  The result we reach today is consistent with our historic principles.

  Only on the most basic levels is this a struggle between the bank and the borrower to determine who will "profit" from inflation.  See Holiday Acres No. 3 v. Midwest Fed. Sav. & Loan Ass'n, 308 N.W.2d 471, 482 (Minn.1981) ("The allocation of the potential profit or loss generated by the existence of a low-interest loan in a high-interest mortgage market forms the basis of this dispute"); Century Fed. Sav. & Loan Ass'n v. Van Glahn, 144 N.J.Super. 48, 55, 364 A.2d 558 (Ch.Div.1976) ("The issue here is who will reap the profit").  While the parties here assert their individual interests, they represent in a larger sense other social groups who stand to benefit from our decision.

 The contest surely involves the adverse interests of past borrowers and future borrowers.  Elimination of the clause "will cause widespread hardship to the general home-buying public."  Federal Home Loan Bank Bd. Adv. Op. No. 75.647, at 37 (July 30, 1975).  Invalidation of the due-on-sale clause would have an immediate, concrete, and unfair impact upon the interests of future borrowers because the interest rate for their mortgage loans would have to be sufficiently high to offset the bank's loss from outstanding low-interest loans which could then be prolonged through assumption.  Viewed from this perspective, the issue thus becomes whether future borrowers who borrow from the bank through assumption of outstanding low-interest mortgages should be entitled to subsidization by those future borrowers who borrow directly from the bank.  We perceive no policy reason for imposing such a result.  "In the final analysis, one must conclude that people (who wish to assume low-interest mortgages in a high-interest market) are simply too eager to shift to others burdens properly belonging on their own shoulders."  Williams, supra at 916- 917.8

  The controversy can also be viewed as a conflict between the borrower- seller and the bank's depositors.  Massachusetts savings banks, cooperative banks, and credit unions are nonprofit corporations organized for mutual benefit.  See generally G.L. c. 168 (savings banks), c. 170 (cooperative banks), c. 171 (credit unions).  The same is true of federally-chartered savings and loan associations.  12 U.S.C. s 1464 (1976 & Supp. III 1979). The capital of these institutions comes from accumulated surplus of prior years' operations, which is held in reserve for the benefit of the depositors. See G.L. c. 168, ss 57, 59, 60, 60A; G.L. c. 170, ss 37, 37A, 38, 40; G.L. c. 171, ss 19-20.  In a sense a savings bank is the alter ego of its depositors, and the risks faced by the institution expose all the depositors to potential harm.  To the extent that yields on the investments of the institutions are reduced to unprofitable levels, the loss is borne by the individual depositor in the form of reduced returns on savings. "Calling a loan in order to get the full benefit of current interest rates is a legitimate and reasonable business practice one which protects the Association members and their savings investments as well as fulfilling the statutory purpose of the association."  Century Fed. Sav. & Loan Ass'n, supra, 144 N.J.Super. at 54, 364 A.2d 558.

 4. Conclusion.

 Although the question we decide today is a proper subject for judicial determination, the competing policies at issue in this case make it ideally suited to legislative resolution.9  As we have demonstrated, there is ample support for allocation of inflationary gains to any of a number of groups depositors, mortgagors holding outstanding low-interest mortgages, or future borrowers who must borrow to finance the purchase of a home.  In the circumstances presented, if the bank is to be forbidden from enforcing a contract which allocates the gain to itself, it must be shown that the contract unreasonably restrains alienation.  This has not been established, and so the contract is enforceable.10

 In the present economic circumstances, the visibility of large institutional lenders often makes such institutions the focal point for community concern. The right of the lender to accelerate a mortgage debt in order to renegotiate the loan at market interest rates will only be utilized by lenders when interest rates have risen.  However, this coincidence should not obscure the fact that inflation has many causes, and the right to enforce a due-on-sale clause no more causes rising interest rates than the exercise of a borrower's right to prepay his loan causes declining interest rates, or the carrying of an umbrella causes inclement weather.  Both the right to prepay and the right to accelerate upon sale are protective devices relied upon by the community to moderate gains and losses in an uncertain economy.  Because the due-on- sale clause is counterbalanced by the borrower's statutory right to prepay; because federally chartered institutions might continue to enforce it as matter of Federal regulation irrespective of State court holdings; and because the clause offers substantial benefits to depositors and future borrowers, we conclude that if the clause does restrain alienation it does not do so unreasonably.

 The judgment is affirmed.
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 PERRETTA, Justice.

 When the defendant mortgagee Freedom Federal Savings and Loan Association  (Freedom) discovered that the plaintiff mortgagor trustees had granted a second mortgage on the realty in issue to Citicorp Real Estate, Inc. (Citicorp), in violation of what Freedom believed its rights to be under the terms of its mortgage, it exercised its option to accelerate the debt.  Upon receiving notice that Freedom was electing to accelerate, the trustees obtained a discharge of the second mortgage from Citicorp and tendered the usual monthly payment.1 [FN2]  Freedom declined to accept the payment and notified the trustees that it had commenced an action in the Land Court incident to foreclosure proceedings.  The trustees then brought the present action in the Superior Court seeking injunctive relief against the foreclosure.  The judge granted a preliminary injunction, restraining Freedom from exercising its rights as a mortgagee after default.  Freedom appeals pursuant to G.L. c. 231, § 118, second par.  We hold that, on the record before us, injunctive relief was not warranted.

 1. The Facts.

 We recite the undisputed facts as they appear in the complaint, the parties' exhibits, and an affidavit filed by Freedom's senior vice-president.  In 1971, the trustees granted Freedom a mortgage securing a debt in the amount of $5,400,000.  Interest was set at eight and one-half percent, per annum, until August 1, 1979, after which the interest became variable.2   The proceeds of the loan were used to  construct an apartment complex which presently has a fair market value "far in excess of the balance due on the first mortgage."

 Paragraph 8 of the mortgage provides, in pertinent part:

"That in the event of any change in, or relinquishment of, the Mortgagor's present legal or equitable rights, title or interest in the mortgaged premises in any manner or to any extent whatsoever by its own act or by the acts of any other parties other than by eminent domain or other governmental action or by liens, attachments or other claims not reduced to final judgment, then and in any such event the Mortgagee, at any time thereafter, may at its option and without notice declare the entire debt due and payable on demand, however the failure to exercise such option in any one instance shall not constitute a waiver of the right to exercise the same in the event of a subsequent change or relinquishment...."

 The mortgage was given upon the statutory condition and the mortgagee has the statutory power of sale.  The mortgage makes no provision for notice of default or a right to cure a default so as to protect the borrower from acceleration of the mortgage note and foreclosure proceedings.  See, e.g., Uniform Land Transactions Act, 13 U.L.A. § 3-512 (1977).

 The trustees wrote to Freedom in 1974 concerning a proposed junior mortgage to the First National Bank of Boston and the "broadly worded" paragraph 8, stating:  "In view of the breadth of this language we felt it would be sound judgment to obtain the consent of [Freedom] to the creation of the mortgage, albeit junior to the mortgage held by [Freedom]."  Freedom assented to the mortgage in a document labelled  "Waiver And Consent To Mortgage" which recited that Freedom "hereby WAIVES in this instance only the right to declare the mortgage debt due and payable on demand as provided in paragraph 8 of said Mortgage."

  Five years later the trustees again decided to give a junior mortgage, and on December 12, 1979, they wrote to Freedom explaining that a line of credit was being obtained from Citicorp in exchange for a junior mortgage on the trust property in the amount of $1,000,000.  This mortgage would also secure certain preexisting notes to Citicorp.  In that connection Citicorp was requesting an estoppel certificate from Freedom acknowledging that "no defaults currently exist" and certifying that Freedom would notify Citicorp if a default should occur and give Citicorp the opportunity to cure.  In their letter, the trustees made reference to a recent conversation with an employee in Freedom's mortgage department who was of the opinion that the proposed mortgage to Citicorp required Freedom's assent.  The trustees wrote:  "Without becoming embroiled in that issue and consistent with our desire to keep you informed and involved, we are respectively [sic ] requesting your assistance in the issuance of the estoppel certificate...."  In furtherance of their request, the trustees pointed out that the mortgagor's equity in the property "remains substantial," that Citicorp would also be interested in their faithful performance of the obligations under the first mortgage, and that the 1974 junior mortgage had been discharged.

 Freedom's swift written response of December 14, 1979, was an emphatic refusal to assent to the granting of the mortgage to Citicorp:  "Our position is that we made a twenty-five year loan at 8 1/2 % interest per year secured by a first mortgage which requires, among other things, our assent to the creation of any liens secondary to our interest.  For business reasons, we do not intend to assent in this instance without consideration.  Furthermore, assuming we could reach agreement with you concerning such consideration, we could not agree to execute an estoppel certificate similar to the one enclosed with your letter. It is not in our best interests, (a) to assume the additional liability of informing the second mortgagee of a default, and (b) to in essence preclude our option of accelerating the indebtedness and foreclosing in the event of a default...."3

 It was not until some fourteen months later that Freedom discovered that the trustees had granted the second mortgage to Citicorp on December 17, 1979.  On March 28, 1981, Freedom wrote to the trustees stating that it "hereby exercises its option to declare the entire debt due and payable on demand."  By letter dated March 31, 1981, the trustees informed Freedom that they were "astonished" by Freedom's position, that in their view the attempt to accelerate the loan was "without legal merit," and that "[t]he language in the mortgage ... neither prohibits the placement of a junior mortgage ... nor was it ever intended to have that effect."  On April 13, 1981, the trustees advised Freedom that while they regarded its actions as "frivolous and entirely without merit," they had discharged the second mortgage in the "interest of good relations."  Because Freedom would have no part of the trustees' conciliatory actions, the trustees sought protection by injunctive relief.

 2. Availability of Money Damages as Precluding Injunctive Relief.

 We need not repeat the standards for issuing preliminary injunctions.  See  Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 405 N.E.2d 106 (1980).  It is our function "to decide whether the [trial] court applied proper legal standards and whether there was reasonable support for its evaluation of factual questions."  Id. at ---, 405 N.E.2d 106, quoting from Hochstadt v. Worcester Foundation for Experimental Biology, 545 F.2d 222, 229 (1st Cir. 1976).

  As an initial matter, Freedom argues that injunctive relief is unavailable here because the allegations of wrongdoing, if proved, can be remedied by monetary damages at the time of a final judgment.  Packaging Indus. Group, Inc. v. Cheney, 380 Mass. at --- n. 11, Mass.Adv.Sh. (1980) at 1197 n. 11, 405 N.E.2d 106 ("In the context of a preliminary injunction the only rights which may be irreparably lost are those not capable of vindication by a final judgment, rendered either at law or in equity").  A mortgage foreclosure involves far more than the bare necessity to borrow money.  In these circumstances, the availability of money damages is properly considered in evaluating "the irreparability of the harm." Westinghouse Bdcst. Co. v. New England Patriots Football Club, Inc., 10 Mass.App. 70, ---, Mass.App.Ct.Adv.Sh. (1980) 1165, 1167, 406 N.E.2d 399 (1980).  Before undertaking that evaluation, "we must first 'appraise the likelihood that various views of the facts and the law will prevail at trial.' "  Ibid., quoting from Leubsdorf, The Standard for Preliminary Injunctions, 91 Harv.L.Rev. 525, 541 (1978).  No testimony was heard by the trial judge, and there are no competing affidavits from the parties.  We draw our own conclusions from the documentary evidence.  Packaging Indus. Group, Inc. v. Cheney, 380 Mass. at ---, Mass.Adv.Sh. (1980) at 1196, 405 N.E.2d 106.  Edwin R. Sage Co. v. Foley, 12 Mass.App. ---, ---, --- Mass.App.Ct.Adv.Sh. (1981) 1062, 1068, 1070, 421 N.E.2d 460 (1981).

 3. The Scope of Paragraph 8.

  The trustees make no argument within the meaning of Mass.R.A.P. 16(a)(4), as amended, 367 Mass. 919 (1975), that the junior mortgage to Citicorp was beyond the reach of the language of paragraph 8, and we suspect that this is because there is little, if any, support for that position.4   They argue only that the clause does not "explicitly" refer to junior or second mortgages.  While paragraph 8 makes no express mention of junior or second mortgages, we conclude that subsequent mortgages are within the contemplation of the broad language of that clause.  Paragraph 8 provides that "any change in ... the [m]ortgagor's present legal ... title or interest" triggers the option to accelerate the loan.  "A mortgage of real estate is a conveyance of the title or of  some interest therein defeasible upon the payment of money or the performance of some other condition."  Perry v. Miller, 330 Mass. 261, 263, 112 N.E.2d 805 (1953).  See Murphy v. Charlestown Sav. Bank, 380 Mass. 738, ---, Mass.Adv.Sh. (1980) 1323, 1332, 405 N.E.2d 954 (1980); Atlantic Sav. Bank v. Metropolitan Bank & Trust Co., 9 Mass.App. 286, ---, Mass.App.Ct.Adv.Sh. (1980) 377, 379, 400 N.E.2d 1290 (1980).  Although a mortgage generally is given for security purposes, the common law doctrine of mortgages prevails in Massachusetts.  "[T]he mortgagor has merely an equity of redemption accompanied by a right to possession.  The paramount title is in the mortgagee."  Milton Sav. Bank v. United States, 345 Mass. 302, 305, 187 N.E.2d 379 (1963).  See generally Park, Real Estate Law § 441 (2d ed. 1981).

 4. Waiver of the Right to Accelerate.

  The trustees contend that Freedom lost whatever right it might have had to accelerate by its failure to exercise that right within a reasonable time after it knew of the grant of the mortgage to Citicorp.  See Dunham v. Ware Sav. Bank, 380 Mass. 738, ---, Mass.Adv.Sh. (1981) 1607, 1609, 423 N.E.2d 998 (1981) ("The prevailing rule is that under an ordinary acceleration clause in a mortgage the obligee has a reasonable time after the event which gives rise to the right to accelerate in which to elect to declare the indebtedness due.   Malouff v. Midland Fed. Sav. & Loan Assn., 181 Colo. 294, 304, 509 P.2d 1240 [1973]").5   The trustees never informed Freedom that they had granted Citicorp a mortgage, but they contend that Freedom should nonetheless have known of this fact by reason of their December 12, 1979, letter requesting an estoppel certificate and identifying December 17, 1979, as the scheduled closing date.  As we understand their argument, the trustees claim that Freedom's failure to act prior to March, 1981, while having implied knowledge of the grant, constitutes a waiver of the right to accelerate.6  Freedom did not have actual knowledge of the second mortgage  by reason of the trustees' letter, and that letter, in view of its nature and purpose, is insufficient as matter of law to give rise to a duty by Freedom to inquire whether the trustees in fact granted the second mortgage, especially in light of Freedom's negative response of December 14, 1979.  Cf. Crane Co. v. Park Constr. Co., 356 Mass. 13, 17, 247 N.E.2d 591 (1969).

 The trustees also seek to construct a waiver claim on the basis of "cure," notwithstanding the absence of such a provision in the mortgage.  They argue that Freedom failed to show that it declined the monthly mortgage payments in February and March of 1981, subsequent to its admitted actual knowledge of the second mortgage and prior to its election to accelerate.  The very purpose, however, of paragraph 8 is to provide for optional acceleration because of specified non-debt related defaults.  The effects of an election under that clause can be avoided "only by tendering prior to foreclosure the full accelerated mortgage debt."  Osborne, Nelson & Whitman, Real Estate Finance Law § 7.6, at 437 (1979).  A cure in the present instance could come only from securing a discharge of the second mortgage.  Whether the trustees have the right to assert a cure must be considered not in respect to waiver but in relation to the validity of paragraph 8 in the first instance.  Id. at § 5.21.  See Enforcement of Due-on-Transfer Clauses, 13 Real Prop., Prob. & Tr. J. 891, 892-903 (1978).  We thus reach the question left open in Dunham v. Ware Sav. Bank, 384 Mass. 63 n. 3, Mass.Adv.Sh. (1981) at 1608 n. 3, 423 N.E.2d 998, that is, whether the enforcement of a due-on-encumbrance clause constitutes an unreasonable restraint on alienation.

 5. Due-On-Encumbrance.

 Unlike Dunham, which upheld the validity of automatic enforcement of a  "due-on-sale" clause in a residential mortgage, we are concerned with a "due- on-encumbrance" clause in a commercial mortgage.  "The cases and the literature in this area of the law generally refer to acceleration clauses triggered by sale or encumbrance according to the particular triggering event involved in the case in question.  Thus, even though a clause may permit acceleration either upon sale or upon encumbrance, it is normally referred to as a 'due-on-sale' clause when the particular case involves sale and a 'due-on- encumbrance' clause when the case involves encumbrance" (emphasis original). Tucker v. Lassen Sav. & Loan Assn., 12 Cal.3d 629, 631 n. 1, 116 Cal.Rptr. 633, 526 P.2d 1169 (1974).

 In upholding the "due-on-sale" clause, the Dunham court noted that "Federal law governing mortgage loans by federally-chartered institutions appears to require enforcement of due-on-sale clauses" by reason of 12 C.F.R. § 545.8- 3(f) (1981).7   Dunham v. Ware Sav. Bank, 384 Mass. at --- - ---, Mass.Adv.Sh. (1981) at 1613-1614, 423 N.E.2d 998.  That regulation provides in relevant part:.

 "[A Federal savings and loan] association continues to have the power to include, as a matter of contract between it and the borrower, a provision in its loan instrument whereby the association may, at its option, declare immediately due and payable sums secured by the association's security instrument if all or any part of the real property securing the loan is sold or transferred by the borrower without the association's prior written consent. Except as [otherwise] provided in ... this section ..., exercise by the association of such option (hereafter called a due-on-sale clause) shall be exclusively governed by the terms of the loan contract, and all rights and remedies of the association and borrower shall be fixed and governed by that contract."8 

  In LaSala v. American Sav. & Loan Assn., 5 Cal.3d 864, 97 Cal.Rptr. 849, 489 P.2d 1113 (1971), it was held that a lender could not exercise the power of automatic enforcement of a "due-on" clause upon the further encumbering of the property;  rather, the acceleration clause could be used only when enforcement was necessary for the protection of the lender's security.  The requirement for such justification was extended to "due-on-sale" clauses "wherein legal title (and usually possession) is transferred" in Wellenkamp v. Bank of America, 21 Cal.3d 943, 950, 953, 148 Cal.Rptr. 379, 582 P.2d 970 (1978).  The California court reasoned that "a restraint on alienation cannot be found reasonable merely because it is commercially beneficial to the restrainor."  LaSala v. American Sav. & Loan Assn., 5 Cal.3d at 880-881 n. 17, 97 Cal.Rptr. 849, 489 P.2d 1113.  Wellenkamp v. Bank of America, 21 Cal.3d at 948-953, 148 Cal.Rptr. 379, 582 P.2d 970.

 Whether California could place such a condition on the exercise of a "due-on- sale" clause was recently considered in Fidelity Fed. Sav. & Loan Assn. v. de la Cuesta, 458 U.S. 141, 102 S.Ct. 3014, 73 L.Ed.2d 664 (1982).  The Court concluded that "the [Federal Home Loan Bank] Board's due-on-sale regulation was meant to pre-empt conflicting state limitations on the due-on-sale practices of federal savings and loans, and that the California Supreme Court's decision in Wellenkamp creates such a conflict."  Id. 102 S.Ct. at 3025. Additionally, the Court found § 545.8-3(f) to be consistent with the purposes of the Home Owner's Loan Act of 1933, 48 Stat. 128, as amended, 12 U.S.C. § 1461 et seq. (1976 & Supp. IV).  "The Board has determined that due- on-sale clauses are 'a valuable and often an indispensable source of protection for the financial soundness of Federal associations and for their continued ability to fund new home loan commitments.'  12 [C.F.R.] § 556.9(f)(1) (1982)."  Fidelity Fed. Sav. & Loan Assn. v. de la Cuesta, supra 102 S.Ct. at 3030.

  Because the interest rate function (see note 10, infra ) of a "due-on- sale" clause provides reasonable justification for automatic enforcement of such a provision, ibid.;  Dunham v. Ware Sav. Bank, 384 Mass. at --- - ---, Mass.Adv.Sh. (1981) at 1615-1618, 423 N.E.2d 998, we must next consider whether § 545.8-3(f), which applies to a sale or transfer of "all or any part of the real property securing the loan," embraces a "due-on-encumbrance" clause in a commercial mortgage.  We are of the opinion that it does.

 On a first reading it might be tempting to interpret § 545.8-3(f) as comprehending only those sales or transfers which involve possession as well as title.  However, we think such a construction is precluded by 12 C.F.R. § 545.8-3(g) (1981), which provides, in relevant part:  "With respect to any loan made after July 31, 1976, on the security of a home occupied or to be occupied by the borrower, a Federal association:  (1) Shall not exercise a due-on-sale clause because of (i) creation of a lien or other encumbrance subordinate to the association's security instrument."  See also 12 C.F.R. § 556.9(c) (1981).  Thus, while § 545.8-3(f) provides that exercise of a due-on-sale clause "shall be exclusively governed by the terms of the loan contract," § 545.8-3(g) imposes certain limitations on residential mortgage loans made after July 31, 1976.  Unless § 545.8-3(f) is read as including a due-on-encumbrance clause, § 545.8-3(g)(1)(i) is surplusage.  We cannot construe the regulation in a manner which would render portions of it meaningless, and we conclude that, as used in § 545.8-3(f), the term "due- on-sale" must be read to permit acceleration either upon sale or encumbrance. This conclusion and Fidelity Fed. Sav. & Loan Assn. v. de la Cuesta, 458 U.S. 141, 102 S.Ct. 3014, 73 L.Ed.2d 664, preclude us from considering whether paragraph 8 is unconscionable per se and an unenforceable forfeiture, see Howard D. Johnson Co. v. Madigan, 361 Mass. 454, 458-459, 280 N.E.2d 689 (1972), as claimed by the trustees.9

  Even if our consideration were not preempted by § 545.8-3(f), we nonetheless would not grant the trustees relief against the option of paragraph 8.  "We stress again that, in the absence of statutory restrictions, the rights of the parties to secured transactions are controlled by the agreement between them."  Mechanics Natl. Bank v. Killeen, 377 Mass. 100, 108, 384 N.E.2d 1231 (1979).  Although "an equity court has power in appropriate cases to relieve against the forfeiture or penalty," Nelson v. Sanderson, 285 Mass. 583, 588, 189 N.E. 792 (1934), this is not an appropriate case.  "We will not prohibit the exercise of a mortgage contract due-on-sale clause when the contract concerns investment residential property and no inequities in the bargaining of the contract are proved.  We will apply, in all due-on-sale cases, traditional rules of equity and law.  Here, the contract was negotiated by experienced business people, and there are no allegations of improper conduct, fraud, duress, coercion, or overreaching."  Holiday Acres No. 3. v. Midwest Fed. Sav. & Loan Assn., 308 N.W.2d 471, 484 (Minn.1981).  See also Uniform Land Transactions Act, 13 U.L.A. § 1-311 (1977).  Compare Howard D. Johnson Co. v. Madigan, 361 Mass. at 458, 280 N.E.2d 689 ("where the covenant broken required the submission of gross sales figures in order to fix a percentage rental, we think that the covenant broken is ancillary to the covenant to pay rent ...").

 6. Irreparable Harm.

 "[W]e assess the probable harm to each party stemming from the preliminary resolution of the merits of the case.  Having done this, our task is to chose the alternative that will inflict the least probable irreparable harm." Westinghouse Bdcst. Co. v. New England Patriots Football Club, Inc., 10 Mass.App. at ---, Mass.App.Ct.Adv.Sh. (1980) at 1167, 406 N.E.2d 399.

 Freedom argues that the only harm to the trustees in denying an injunction would be economic harm.  It maintains that the trustees can afford to secure financing from another source, as demonstrated by a document that they submitted to the trial judge showing rental operations, cash flow and equity, 1974 through 1980, and the budget for 1981.  The granting of the injunction, Freedom continues, works "an equal economic loss [for Freedom] ..., by the deprivation of the benefits in present return that would result from plaintiffs' repaying the borrowed funds."  By granting the injunction, the trial judge implicitly found, as matter of fact, that the harm to the trustees if the injunction were denied outweighed the harm to Freedom if it were granted.

  It follows from what we have said, however, that based upon the present record there does not exist a substantial possibility that the trustees will prevail on the merits.  "[I]f the moving party can demonstrate both that the requested relief is necessary to prevent irreparable harm to it and that granting the injunction poses no substantial risk of such harm to the opposing party, a substantial possibility of success on the merits warrants issuing the injunction."  Packaging Indus. Group, Inc. v. Cheney, 380 Mass. at --- n. 12, Mass.Adv.Sh. (1980) at 1197 n. 12, 405 N.E.2d 106.  Thus, while the trustees may have met their burden of demonstrating irreparable harm in the absence of injunctive relief, they have failed on this record to show a likelihood that they will prevail on the merits.

 Our decision does not preclude further consideration of the case on the merits in the context of a full trial.  See Edwin R. Sage Co. v. Foley, 12 Mass.App. at ---, Mass.App.Ct.Adv.Sh. (1981) at 1071, 421 N.E.2d 460. Should the trustees prevail on any equitable defenses which they might have, but which they have failed to demonstrate on this record, see, e.g., Dunham v. Ware Sav. Bank, 384 Mass. at --- n. 12, Mass.Adv.Sh. (1981) at 1618 n. 12, 423 N.E.2d 998, they will be entitled to damages.  However, they are not at this time entitled to injunctive relief.

 Accordingly, the injunction is vacated.

 So ordered.
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 SPIEGEL, Justice.

 This is a bill to establish the amount due from the defendant corporation and to reach and apply the alleged obligations of the noncorporate defendants (the assignees) 'to assume the obligations and liabilities' of the defendant corporation.  The Superior Court entered an interlocutory decree taking the bill as confessed against the corporate defendant.  A final decree was entered favorable to the plaintiff from which only the assignee appealed.  The evidence is reported.

 The trial judge made a report of material facts, which we summarize.  On September 1, 1957, the plaintiff and the defendant Angier Chemical Co., Inc. (Angier), entered into an agreement.  Under the terms of this agreement, the plaintiff was granted an exclusive license 'to manufacture, use and sell the product, use or process covered by United States Letters Patent No. 2,688,585.'  The plaintiff agreed to pay royalties to Angier and to purchase Angier's then existing inventory of the licensed product, and Angier agreed that 'if the license granted should be terminated or surrendered * * * [it] would buy back from the * * * [plaintiff], at the same cost, any part of said inventory then remaining in the possession of the * * * [plaintiff].' Pursuant to this agreement, the plaintiff purchased Angier's inventory.  On February 24, 1958, Angier assigned 'all its right, title and interest in said agreement' to the assignees, who accepted the assignment.  On January 18, 1960, the plaintiff terminated the agreement, but Angier has refused to repurchase said remaining inventory.

   The assignees contend inter alia that the 1958 assignment was an assignment of rights only and not of obligations and that they are not obligated to perform any of Angier's duties under the licensing agreement. Although there is a paucity of cases in point, it is the law of this Commonwealth that 'an assignment of what is due, or is to became due, under a contract is not an assignment of both the duty of performing the contract and receiving payment therefor.'  Chapin v. Pike, 184 Mass. 184, 186, 68 N.E. 42, 43.  See Merchants' Ins. Co. v. Abbott, 131 Mass. 397, 406.  This rule is in accord with that of several other jurisdictions.  Wilson v. Beazley, 186 Cal. 437, 444, 199 P. 772.  Lunt v. Lorscheider, 285 Ill. 589, 593, 121 N.E. 237.  Peoples Sav. Bank **854 v. Geistert, 253 Mich. 694, 698, 235 N.W. 888.  Langel v. Betz, 250 N.Y. 159, 164, 164 N.E. 890.  Bimrose v. Matthews, 78 Wash. 32, 37-38, 138 P. 319.  Maloyfsky v. Schiraldi, 108 N.J.Eq. 190, 192-193, 154 A. 404, affd. 110 N.J.Eq. 660, 160 A. 636.1 

   Where, however, 'the contract, as a whole, is assigned, there is no separation between the benefits and burdens.'  Chapin v. Pike, supra, 184 Mass. p. 186, 68 N.E. p. 43.2   See Restatement:  Contracts, § 164, which treats the assignment of a whole contract, still partly executory, 'in the absence of circumstances showing a contrary intention, as an assignment of the assignor's rights under the contract and a delegation of the performance of the assignor's duties' (emphasis supplied).  In the present case, whether the assignees impliedly promised to perform the assignor's duties thereunder is a question of interpretation of the assignment, read in the context of the circumstances.  Williston, Contracts (3d ed.) § 418A, at 104.  Corbin, Contracts, § 906, at 627-629.

   There is nothing in the ambiguous instrument of assignment to indicate that Angier intended the assignees to assume any obligations under the agreement.  There is no express assumption by the assignees of obligations under the licensing agreement.  It appears to be undisputed that the assignees were Angier's shareholders and that Angier was heavily indebted to them.3  Nothing in the documentary evidence suggests any novation.  See Stowell v. Gram, 184 Mass. 562, 564, 69 N.E. 342; Clark v. General Cleaning Co. Inc., 345 Mass. 62, 64-65, 185 N.E.2d 749.  There remained few duties to be performed by Angier under the licensing agreement.  In these circumstances, it is particularly dubious that the assignees also assumed duties.  The use of the words 'right, title and interest' does not necessarily show that the assignment was intended to include obligations.  See First Nat. Bank v. Massachusetts Loan & Trust Co., 123 Mass. 330, 331.

   The licensing agreement itself appears to distinguish between the assignment of rights and the assignment of obligations.  We note that paragraph VIII(C) provides:  'This contract * * * is binding upon and confers rights upon the parties hereto:  upon Angier, its successors and assigns; upon Chatham [the plaintiff], its successors and assigns.  Provided, however, that Angier may at any time  assign all or part of its rights hereunder and further provided that Chatham may not without the written consent of Angier assign any of its rights or obligations under this contract' (emphasis supplied).  This provision may not prohibit Angier from assigning its obligations.  Cf. McLaughlin v. New England Tel. & Tel. Co., 345 Mass. 555, 563, 188 N.E.2d 552.  Nevertheless, when there is an omission of any provision for one party to assign obligations and in the same sentence there is a provision that in certain circumstances the other party may assign rights or obligations, we conclude that the omission was intentional.  'Expressio unius est exclusio alterius,  is a maxim which applies as forcibly to the exceptions to an obligation as to the enumeration of the objects to which the contract applies.'  Higginson v. Weld, 14 Gray, 165, 172.  Earle v. De Witt, 6 Allen, 520, 528.  Smiley v. McLauthlin, 138 Mass. 363, 364-365. Judkins v. Charette, 255 Mass. 76, 82, 151 N.E. 81, 45 A.L.R. 1.  This provision of the licensing agreement has some tendency to indicate what Angier purported to assign.

   We are constrained to hold that, construing the instruments in the light of those circumstances which are essentially undisputed, the assignees did not assume the obligations under the agreement.  Because of the foregoing there is no need to discuss the other issues raised by the assignees.

 Accordingly, the final decree is to be modified by dismissing the bill as against the assignees with costs of appeal, and as so modified is affirmed.

 So ordered.
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 WHITTEMORE, Justice.

 The plaintiffs' bill of complaint sought a declaration that a deed from them to the defendant dated April 29, 1961, of real estate in Worcester and a lease of the property from the defendant on them dated May 10, 1961, containing a repurchase option were void as constituting an illegal security transaction. In their brief on their appeals from interlocutory decrees and from the final decree of the Superior Court dismissing the bill they ask that the indebtedness, if any, of the plaintiffs to the defendant under the alleged equitable mortgage be established.

 A master, whose report was confirmed, concluded, inter alia, (1) that 'the oral discussions and verbal agreements which took place prior to the execution of the deed and the lease were changed by both parties and their new agreement was incorporated in the provision of the lease relating to the option to repurchase'; and (2) that the deed and lease were not an equitable mortgage.

 The plaintiffs contend that the subsidiary findings do not support the conclusion that the agreement had been changed from a security arrangement and that, on the contrary, they show that it had not.

  Whether a deed absolute in form is an equitable mortgage depends upon the intention of the parties as shown in the circumstances of its negotiation and execution.  Campbell v. Dearborn, 109 Mass. 130, 143--145; Murley v. Murley, 334 Mass. 627, 630--631, 137 N.E.2d 909.

  The plaintiffs on April 10, 1961, began negotiations with the defendant's president and treasurer to obtain funds to pay arrearages on two mortgages on their house at 5 Hartshorn Avenue, Worcester, and to pay other obligations.  The unpaid balance om the first mortgage was $12,976.07, and on the second mortgage, $3,265.85.  There were several other liens.  Foreclosure of the second mortgage had begun.  In the course of several conferences the terms and conditions of a proposed loan were discussed.  Later the defendant's officer told the plaintiffs that 'an advance would be made * * * (to pay) the arrear payments * * * (on the two mortgages) and to take care of other small obligations * * *, that the * * * (defendant) would assume both mortgages and continue to make payments * * * (to the mortgagees) on the condition that the plaintiffs transfer (the property) by deed * * * (and that the defendant) would lease to the plaintiff for a term of years the entire premises consisting of the two apartments at fixed rental.  During some of the discussions and conferences * * * (the defendant) informed the plaintiffs orally that it would reconvey the premises * * * whenever the plaintiffs were able to repay * * * the money that * * * (the defendant) would pay out in the plaintiffs' behalf.  Service charges were also discussed and later incorporated in a lease.'

 The deed of April 29, 1961, recites that '(t)he consideration for this conveyance is such that no revenue stamps are required.'   The fair market value of the premises at the time of conveyance was $18,500.  The lease of May 10, 1961, was for a term of fifteen years and specified rent of $40 a week for the first fifty-two weeks, and $45 a week for the remaining 728 weeks 'for a total rental of * * * $34,840.'  The lessees were given the option 'to purchase * * * at the conclusion of the term of the lease for the price of $2,000' provided all the terms of the lease had been complied with 'and, in addition thereto shall pay the lessor for all taxes, water, insurance and any other monies expended for the benefit of said property.'

 Between April 29, 1961, and May 10, 1961, the parties again on several occasions discussed the terms and conditions and on each occasion the defendant agreed to reconvey the premises 'whenever the plaintiffs repaid * * * the money * * * (the defendant) would expend in their behalf together with interest and charges for financing the transaction.'

 Between May 10, 1961, and February, 1964, the parties had several conferences in which the plaintiffs were told 'any time they wanted to pay off their indebtedness * * * (the defendant) would reconvey the premises to them. In 1962, the plaintiffs requested and received * * * a pay-off figure, but because both parties could not agree upon a tax item * * * the money due to the * * * (defendant) was not paid and the parties continued under the arrangements entered into in April and May of 1961.'

 On February 27, and again on March 10, 1964, while in arrears on monthly payments, the plaintiffs in writing demanded an itemized statement of moneys owed and indicated they were ready and willing to make payment.  The defendant did not reply and on March 11, 1964, began eviction proceedings.  The plaintiffs then owned $960 under the lease.  The eviction preceedings were still pending when the report was filed.

 From May 1, 1961, to June 8, 1964, the defendant 'paid out for and in behalf of the plaintiffs' $8,840.09, and received under the lease $5,695, 'leaving a balance due * * * (of) $3,145.09' not including the $2,000 repurchase figure. The expenditures by the defendant included $567.75 paid to the plaintiffs or their counsel in 1961.  Also the defendant paid the monthly instalments to the first and second mortgagees.  The defendant 'verbally assumed and continued to make monthly payments' to the first mortgagee and on July 5, 1961, guaranteed the balance of payments then due on the second mortgage.  The plaintiffs to June, 1964, paid the water, insurance and repair bills as provided in the lease.

 We are of the opinion that at all times the transaction was for an advance on the security of the real estate.  The plaintiffs sought a loan.  The defendant, when it specified the deed and lease, said it was making 'an advance' and that upon repayment it would reconvey.  The character of the transaction was reiterated after the deed had been given and before the lease (to complete the formal embodiment of the transaction) was signed.  The 'charges for financing the transaction' then specified, like the 'service charges' discussed before the deed was given, strongly imply that loaning on security was the dominant intent.

  The provisions of the lease (the fifteen year term; the total rent specified in one figure, that is, $34,840; the agreement to reconvey property worth $18,500 for $2,000 plus all moneys 'expended for the benefit of said property') are unusual for a lease, and imply a security transaction.  The intention of the parties when the documents were executed is of course determinative, but the consistent conduct of both parties thereafter in negotiating for repayment to the defendant is confirmatory of the original intention of an advance on security.  Murley v. Murley, 334 Mass. 627, 631, 137 N.E.2d 909, and cases cited.

 None of the subsidiary facts shows any change in this intent.  On the contrary the finding that the service charges discussed before the deed was given were 'later incorporated in * * * (the) lease' tends to show no change in intention to make an advance on security.  There may be implicit in the master's conclusion that 'the oral discussions and verbal agreements * * * were changed' a finding that the original intent was to embody the transaction in a note and mortgage.  Disregarding the absence of any subsidiary finding to this effect, and assuming that there was such a change, it was a change as to the form only and not as to the substance of the transaction.

 The subsidiary findings, including in particular the finding that the service charges were embodied in the lease, indicate that the defendant, having determined what it should have in total sum for mortgages assumed, money advanced, interest, financing and service charges for a loan for fifteen years, specified lease terms that would give it this sum.

 The master's conclusion that the plaintiffs clearly understood the nature of the transaction embodied in the deed and lease and agreed to all the terms is justified on the subsidiary findings including the finding that they had respectively considerable business and law office experience.  The issue, however, is whether the plaintiffs can enforce the oral undertaking accompanying the intended deed and lease to reconvey before the expiration of the term of the lease on payment of the defendant's advances and its charges.  We think the primary character of the transaction as one of security for an advance determines that they can do so under the principle applied in Murley v. Murley, 334 Mass. 627, 630--631, 137 N.E.2d 909.  A sale and the lease of real estate not being the dominant intent, neither the statute of frauds nor the parol evidence rule bars enforcing the oral commitment.  Campbell v. Dearborn, 109 Mass. 130, 142--143.  Jennings v. Demmon, 194 Mass. 108, 112, 80 N.E. 471.  Sears v. Gilman, 199 Mass. 384, 392--393, 85 N.E. 466.

 The case of Jacobson v. Jacobson, 334 Mass. 658, 138 N.E.2d 206, relied on by the defendant, is not inconsistent with our conclusion.  That case recognizes the principle, which we now apply, that the intention of the parties is determinative, and holds that the judge's finding that the parties intended what the deed specified, that is, an absolute conveyance with an option ot repurchase, was not plainly wrong.  Such similarities as there are between the facts of that case and of this one do not require the same conclusion on the facts now before us.

 The plaintiffs are entitled to have determined: (1) so far as not already found, the terms of the agreement of reconveyance prior to the expiration of the fifteen year lease; and (2) the amount due to the defendant under the agreement, and legally recoverable, including appropriate provision in respect of any future mortgage payments assumed by the defendant and not yet due.

 The plaintiffs' exceptions to the master's conclusions that 'the oral discussions and verbal agreements * * * were changed' and that the deed and lease did not constitute an equitable mortgage are to be sustained.  These conclusions were plainly wrong on the subsidiary facts.  Spencer v. Rabibou, 340 Mass. 91, 92, 162 N.E.2d 767.  The interlocutory decree confirming the master's report is to be modified accordingly and as so modified is affirmed. The decrees denying motions to recommit and modify the reports are affirmed. The final decree is reversed.  The case is to be remanded to the Superior Court for determination by a judge or a master of (1) so far as not already found, the terms of the agreement for reconveyance prior to the expiration of the fifteen year lease; and (2) the amount required to be paid to the defendant by the plaintiffs to redeem their real estate from the equitable mortgage.  The temporary injunction in respect of the eviction proceedings is to be continued until the expiration of a reasonable time, as determined by the final decree, for redemption payment.

 So ordered.
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MEMORANDUM OF DECISION AND ORDER ON DEFENDANT LBM FINANCIAL, LLC'S MOTION FOR
SUMMARY JUDGMENT
 ERNEST B. MURPHY, Justice of the Superior Court.
 This action was commenced by the plaintiff Banknorth, N.A., successor to Andover Bank ("Banknorth") in the form of an Interpleader to resolve a dispute that had arisen between the defendant Oscar Kress, Trustee of I.O. Realty Trust and Trustee of Concord Acton Park Realty Trust ("Kress") and the defendant LBM Financial, LLC ("LBM"). The parties' dispute centers around the priority of mortgages granted in connection with the sale of commercial property located in Concord and Acton, Massachusetts. Both Kress and LBM claim to hold second mortgages on the property, and accordingly each alleges that they are entitled to the surplus remaining after the foreclosure sale of the property by Banknorth. Kress has brought cross claims against LBM and the defendant John McNulty, Trustee of KT Realty Trust ("McNulty") for misrepresentation and fraud (Count I) and equitable subordination (Count III). This matter is before the Court on LBM's motion for summary judgment as to the Interpleader filed by Banknorth, as well as to Counts I and III of Kress' cross claim. LBM also seeks a judicial determination that the defendants Posternak, Blankstein & Lund, LLP and Meridian Engineering, Inc. are not entitled to any surplus funds. For the reasons set forth below, LBM's motion for summary judgment is ALLOWED.
 I. BACKGROUND
 Pursuant to the summary judgment record, the undisputed material facts and the disputed facts viewed in the light most favorable to the non-moving party are as follows. [FN3]
 FN3. As an initial matter, Kress contends that LBM's motion for summary judgment should be denied due to LBM's purported failure to comply with the requirements of Superior Court Rule 9A(b)(5). In its memorandum in support of summary judgment, LBM does set forth, in separate numbered paragraphs and with citations to the evidentiary record, the undisputed material facts of the case. Accordingly, Kress' argument on this point is without merit.
  On or about March 15, 2000, Kress and McNulty entered into a Purchase and Sale Agreement ("P & S") for three contiguous parcels of land located in Acton and Concord, Massachusetts. Kress, the seller of the property, had previously participated in approximately ten commercial and industrial real estate transactions. Kress was represented by the same attorney for each of these transactions. This attorney represented Kress throughout the events giving rise to this litigation, including the execution of the P & S. As part of the P & S, Kress agreed to take back a mortgage on the property in the amount of $290,000.00 at the time of closing. Pursuant to Paragraph 32 of the P & S, Kress was to fully subordinate his mortgage to "any lenders providing funding for Buyer's acquisition or improvement of all or any portion of the property."
 At the closing on June 29, 2000, McNulty granted mortgages to Banknorth, Kress in the amount of $290,000.00, and LBM in the amount of $203,500.00. The Banknorth and LBM mortgages were for acquisition and development of the property. Notwithstanding the terms of Paragraph 32 of the P & S, the mortgages were recorded on June 30, 2000 in the following order: (1) Banknorth; (2) Kress; and (3) LBM. Subsequent to the closing, LBM informed McNulty of the apparent recording error.
 On December 16, 2000, Kress and McNulty executed a Subordination Agreement  (the "Agreement"), which by its terms subordinated Kress' mortgage to LBM's mortgage. At some point prior to the execution of the Agreement, McNulty told Kress that he had negotiated a $600,000.00 construction loan from a private party to develop a portion of the property, and that in return for Kress executing the Subordination Agreement, Kress' loan would be partially paid down from the proceeds of this $600,000 construction loan. [FN4] The Agreement was executed under seal, and the parties mutually acknowledged the "receipt and sufficiency" of "good and valuable consideration." No one from LBM had any contact with Kress prior to the execution of the Agreement. Nothing in the Agreement makes reference to a $600,000.00 construction loan. Kress reviewed the Agreement with his attorney prior to signing it.
 FN4. In his Answer to Kress' cross claim, McNulty specifically denies making any such statement to Kress.
  McNulty subsequently defaulted on the mortgage granted to Banknorth, and as a result Banknorth foreclosed upon the first mortgage. At the foreclosure sale, Banknorth sold the property to the highest bidder, LBM, for $725,000.00.  [FN5] After the payment of the Banknorth mortgage, there remained a surplus of $248,893.29, which Banknorth paid into this Court on April 7, 2003. As of June 27, 2003, LBM was owed $503,217.00 on its mortgage. The surplus funds currently held by the Court are insufficient to satisfy both the LBM mortgage and the Kress mortgage.
 FN5. LBM denies that it purchased the property at the foreclosure sale. Instead, LBM asserts that Kirk Hundley, Trustee of KMLB Realty Trust, purchased the property for $725,000.00.
  II. DISCUSSION
 A. Summary Judgment Standard
 Summary judgment is appropriate where there are no issues of genuine material fact and the moving party is entitled to judgment as a matter of law. Ng Bros. Constr., Inc. v. Cranney, .436 Mass. 638, 643-44 (2002), citing Kourouvacilis v. General Motors Corp.,
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 410 Mass. 706, 711 (1991); see also Mass.R.Civ.P. 56(c). The moving party bears the burden of affirmatively demonstrating that there is no triable issue of material fact. Pederson v. Time, Inc.,
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 404 Mass. 14, 17 (1989). A party moving for summary judgment who does not bear the burden of proof at trial may demonstrate the absence of a triable issue either by submitting affirmative evidence negating an essential element of the non-moving party's case, or by showing that the non-moving party has no reasonable expectation of proving an essential element of its case at trial. Kourouvacilis,
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 410 Mass. at 716. When the non-moving party bears the burden of proof on an issue for which summary judgment is sought, that party must oppose the motion with admissible evidence on the issue in order to defeat the summary judgment motion. Celotex Corp. v. Catrett,
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 477 U.S. 317, 323 (1986). When presented with a motion for summary judgment, the court must consider the evidence in the light most favorable to the non-moving party. Beal v. Board of Selectmen of Hingham,
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 419 Mass. 535, 539 (1995).
 B. Fraud and Misrepresentation
 For Kress to establish a cause of action for fraud or misrepresentation, he must show that the defendants "made a false representation of a material fact with knowledge of its falsity for the purpose of inducing the plaintiff to act thereon, and that the plaintiff relied upon the representation as true and acted upon it to his damage." Barrett Associates, Inc. v. Aronson,
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 346 Mass. 150, 152 (1963), quoting Kilroy v. Barron,
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 326 Mass. 464, 465 (1950). It is undisputed Kress had no contact with any employee of LBM during the events giving rise to this litigation. Count I of Kress' cross claim against LBM is therefore premised on the notion that McNulty was acting as LBM's agent when he allegedly made a false misrepresentation of material fact to Kress.
 In order for an agency relationship to exist, there must be a "manifestation of consent by one person to another that the other shall act on his behalf and subject to his control." Kirkpatrick v. Boston Mut. Life Ins. Co.,
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 393 Mass. 640, 645 (1985), quoting Restatement (Second) of Agency §  1 (1958). Although the question of agency is normally for a jury to determine, Pedersen v. Leahy,
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 397 Mass. 689, 691 (1986), summary judgment is appropriate where the plaintiff fails to advance specific facts sufficient to demonstrate the existence of a genuine issue of material fact as to the existence of an agency relationship. Theos & Sons, Inc. v. Mack Trucks, Inc.,
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 431 Mass. 736, 742 (2000); Spencer v. Doyle,
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 50 Mass.App.Ct. 6, 8 (2000).
 Kress has failed to meet his burden of demonstrating that LBM exercised the requisite degree of control over McNulty. The mere fact that McNulty obtained a subordination of the Kress mortgage at some point after he was contacted by LBM and advised of the recording error is wholly insufficient to establish the sort of "close control" that the Supreme Judicial Court has indicated is necessary to create a triable issue as to the existence of an agency relationship. Theos,
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 431 Mass. at 744.
 Likewise, Kress has failed to adduce specific facts in support of his claim that McNulty was acting with the apparent authority of LBM. "Apparent authority is 'created as to a third person by written or spoken words or any other conduct of the principal which, reasonably interpreted, causes the third person to believe that the principal consents to have the act done on his behalf by the person purporting to act for him.' " Theos,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=2000383784&ReferencePosition=745" 
 431 Mass. at 745, quoting Restatement (Second) of Agency §  27 (1958) (emphasis added). By Kress' own admission, no one from LBM ever contacted him regarding the Subordination Agreement. Since Kress has not set forth any evidence of conduct by the principal, LBM, that would have caused Kress to believe that McNulty was acting with LBM's consent, Kress' claim of apparent authority must fail as a matter of law. Given Kress' failure to set forth a genuine issue of material fact as to the existence of an agency relationship, LBM is entitled to summary judgment on Count I of Kress' cross claim.
 C. Validity of the Subordination Agreement
 The language contained in the Subordination Agreement is clear on its face: it provides that "[t]he [Kress] Mortgage shall be in all respects subject and subordinate to the [LBM] Mortgage and shall have the same force and effect as though the [Kress] Mortgage had been executed, delivered and registered immediately after the execution, delivery and registration of the [LBM] Mortgage to LBM." Kress contends, however, that the Agreement is invalid for lack of consideration, because he never received any proceeds from the $600,000 loan McNulty allegedly promised prior to the execution of the Agreement.
 Kress' argument on this point is unavailing for two reasons. First, the Agreement was executed under seal, and the parties mutually acknowledged the "receipt and sufficiency" of "good and valuable consideration." It is axiomatic that an agreement signed under seal will not be rendered unenforceable for insufficiency of consideration. Johnson v. Norton Hous. Auth.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=521&FindType=Y&ReferencePositionType=S&SerialNum=1978107018&ReferencePosition=195" 
 375 Mass. 192, 195 (1978), and cases cited. Second, since the Agreement itself is unambiguous on its face, and it makes no mention of McNulty's alleged $600,000 loan promise, the parol evidence rule forecloses Kress from relying on the contents of any preliminary discussions with McNulty to undermine the express terms of the Subordination Agreement. Community Builders, Inc. v. Indian Motocycle Associates, Inc.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=523&FindType=Y&ReferencePositionType=S&SerialNum=1998083316&ReferencePosition=552" 
 44 Mass.App.Ct 537, 552 (1998), citing New England Fin. Resources, Inc. v. Coulouras,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=523&FindType=Y&ReferencePositionType=S&SerialNum=1991042711&ReferencePosition=145" 
 30 Mass.App.Ct. 140, 145 (1991).
 D. Equitable Subordination
Count III of Kress' cross claim, entitled "Equitable Subordination," appears to be in the nature of a request for equitable relief. Cross Claim at par. 21 ("As a result of the conduct of LBM Financial, LLC and John McNulty as described above, the mortgage of LBM Financial, LLC should be subordinated to the Kress Mortgage"). However, the equities in this case weigh heavily in the favor of LBM.
 As noted above, the Subordination Agreement is clear on its face. The dealings between the parties in this case were all at arms length. Kress is hardly a novice when it comes to commercial real estate transactions, given that he has participated in approximately ten commercial real estate development projects. Moreover, it is also undisputed that Kress' attorney had represented him for each of these previous transactions, that Kress paid him $7500 for his services with regard to the transaction at issue in this litigation, and that Kress reviewed the Subordination Agreement with his attorney prior to signing it.  [FN6] There can be no doubt that Kress fully understood the implications of his entering into the Subordination Agreement.
 FN6. Kress testified that the subordination agreement which he seeks to set aside in this action might have been prepared by his own attorney.
  Finally, it is worth noting that the terms of the P & S clearly contemplate the result provided for in the Subordination Agreement. Pursuant to Paragraph 32 of the P & S, Kress was to fully subordinate his mortgage to "any lenders providing funding for Buyer's acquisition or improvement of all or any portion of the property." Since this is precisely what was achieved by virtue of the Subordination Agreement, Kress cannot not now claim that he is entitled, as a matter of equity, to have the LBM mortgage subordinated to his mortgage. Accordingly, LBM is entitled to summary judgment on Count III of Kress' cross claim.
ORDER
 For the foregoing reasons, it is hereby ORDERED that the defendant LBM Financial, LLC's motion for summary judgment is ALLOWED.
From the April 29, 1996 Massachusetts Lawyers Weekly


The Massachusetts Mortgage: A Title Charade
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By William V. Hovey 

I was troubled in 1990 when the Appeals Court in Maglione v. BancBoston Mortgage Corporation, 29 Mass. App. Ct. 88, 557 N.E.2d 756, asked us to continue to view a Massachusetts mortgage as a deed and not a security interest by stating: 

"Literally, in Massachusetts, the granting of a mortgage vests title in the mortgagee to the land placed as security for the underlying debt. The mortgage splits the title in two parts: the legal title, which becomes the mortgagee's and the equitable title, which the mortgagor retains. The purpose of vesting legal title in the mortgagee is to secure the debt owed by the mortgagor. Although a mortgage vests title, that title is defeasible and is an off-shoot of the underlying debt. `[T]he debt,' as the venerable maxim puts it, `is the principal and the mortgage an incident ....' So it is that the mortgagor retains an equity of redemption; and upon payment of the note by the mortgagor or upon performance of any other obligation specified in the mortgage instrument, the mortgagee's interest in the real property comes to an end. These principles are enshrined in the mortgage condition described in G.L. c. 183, § 20, as the `Statutory Condition.' Under the Statutory Condition, `if the mortgagor ... shall pay unto the mortgagee ... the principal and interest secured by the mortgage, ... then the mortgage deed, as also the mortgage note or notes, shall be void.' Indeed, the failure to give a discharge of a mortgage after the underlying condition has been performed subjects the recalcitrant mortgagee to liability in tort. 

"In practical terms, the difference between a `lien theory' and a `title theory' as to the nature of a mortgage is that under the latter the mortgagee may enter into possession of the mortgaged premises upon default and before foreclosure, whereas under the `lien theory' there is no right of possession; the mortgagee must await sale of the mortgaged property and obtains satisfaction of the mortgagor's debt from the proceeds of sale. The right of possession gives the mortgagee under a `title theory' regime slightly better control of foreclosure proceedings. If other means are available to satisfy the debt, the vesting of legal title in the mortgagee is without practical significance." [Citations omitted.] 

Today, I still find it hard to put a round peg in a square hole and feel sorry for law school students and new real estate practitioners who must learn the lesson that even though a Massachusetts mortgage looks, feels and acts like a lien or security interest, it isn't -- it is a deed. 

Unanswerable Questions
A few of my questions to those who espouse the proposition that a mortgage is really a deed are: 

* If a first mortgage conveys "legal title" to the first mortgagee and leaves the mortgagor with only an "equity of redemption," how can the mortgagor then "grant" a mortgage with "mortgage covenants" to a second, third and subsequent mortgagee? A grant with "mortgage covenants" under G.L. c. 183, § 19, includes a covenant that the mortgagor is "lawfully seized in fee simple of the granted premises..." 

* If a mortgage conveys "legal title" to the mortgagee, why shouldn't the mortgagee be treated as the owner for real estate tax purposes and have the primary responsibility for real estate tax payments? 

* If a mortgage conveys "legal title," shouldn't the document transferring the mortgage be a deed and not an assignment which lacks many of the attributes of a deed, e.g. recital of consideration, property description? And why doesn't a partial release from the mortgagee conform to the requirements of a transfer by the legal title holder to the releasee just as outlined previously in the case of an assignment? 

* If a mortgage conveys "legal title," shouldn't there be a conveyance back to the mortgagor (upon satisfaction of the mortgage provisions) in the form of a title transfer? What happens to seisin on the way to the mortgagee? On the way back to the mortgagor? 

* If a mortgage conveys "legal title," why are current popular financing documents labeled "Mortgage and Security Agreement" and why does the Massachusetts -- Single Family -- FHMA/FHLC Uniform Instrument entitled Mortgage start as follows: 

"THIS MORTGAGE ("Security Instrument") is given on ________ 19 ____ The mortgagor is ___________ ("Borrower"). This Security Instrument... " 

Bizarre Results
My unhappiness with the notion that a mortgage is a deed is shared by many conveyancers including Ed Rainen, one of the most devout and respected real estate practitioners and scholars. He recently called to my attention problems with applying the Massachusetts Mortgage Title Theory to spreader mortgages and collateral assignments of mortgages. 

A spreader mortgage involves amending the existing mortgage of Parcel A on Main Street in Book 1234, Page 567, by adding one or more new parcels of land. This is typically accomplished by recording an "Amendment to Mortgage," which is then usually indexed by the Registry of Deeds as "Amendment to Mortgage in Book 1234, Page 567," but not as "adding Parcel B on North Road." 

Ed suggests that few title examiners searching Parcel B on North Road would look at a document which amends a mortgage of Parcel A on Main Street in Book 1234, Page 567. But, title examining issues aside, he asks how can the title to Parcel B on North Road end up in the Main Street mortgagee without the normal requisite formalities? If I deed Parcel A on Main Street to you, you wouldn't or shouldn't accept a document entitled "Amendment to Deed" which simply stated that Parcel B on North Road is added to the Main Street Deed. 

As to collateral assignments of mortgages, I am told the typical document is recorded, contains assignment language and incorporates by reference the terms of an unrecorded, unattached collateral assignment of loan agreement. One problem is obvious: if the mortgage being assigned is a "title" instrument and the assignment is conditional and not effective until a default, what does the assignee get? A conditional title? 

But Ed takes us one step further and suggests the following scenario involving a collateral assignment of mortgage, with resulting queries: 

"Allow me to illustrate, it is likely that portfolios purchased by investors, requiring third-party financing, consist of non-performing assets. Anecdotally, purchases of performing assets tend to be made by better capitalized institutions. Assume investor purchases the non-performing portfolio and obtains and records proper assignments of mortgages. Assume its lender also records otherwise proper collateral assignment of mortgages. Investor initiates foreclosure. 

"Just for fun, let's say that the mortgage secures registered land. Is investor `the holder of the mortgage' sufficient for filing the complaint under the Soldier's and Sailor's Civil Relief Act of 1940? Must lender execute an assignment back to investor prior to filing the complaint, or prior to the auction, or prior to recording of the foreclosure deed? Is the subsequent examiner to merely presume non-default? What if there was a default that was subsequently cured? Will the various Registry districts consistently accept a foreclosure deed for filing where a collateral assignment of mortgage is on the memo of encumbrances without permission from the chief title examiner." 

Conclusion 
Isn't it about time to treat a Massachusetts mortgage as a lien or security interest and end the title charade? What about a new statute to replace the applicable sections of G.L.c. 183? 

William V. Hovey of Hovey, Urbelis, Fieldsteel & Bailin of Boston, Plymouth and Andover, is past president of the Massachusetts Conveyancers Association and past chairman of the Title and Title Insurance Committee of the Boston Bar Association. He presently co-chairs the BBA's Legislative Committee. 
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Mounting Problems With Mortgages[image: image5]

Lawyers Say Complications With Discharging Mortgages Are Consuming Time And Bleeding Profits From Real - Estate Closings
[image: image6]
By John O. Cunningham 

Making sure that a mortgage is discharged and recorded properly seems like a minor problem — a matter of paperwork. But due to a confluence of events in recent years, Massachusetts lawyers say this routine task is now consuming enormous amounts of time and bleeding the profit out of residential real estate work. 

Not only do lawyers have to do more work to complete a closing, many are getting paid less for these transactions than they were decades ago. 

"I'm charging less today than I did in 1970," says Jon S. Davis of Marshfield. "Fees then were $750 for a closing, and now I get $475. And the paperwork at closing has gone from four items to 40." 

Furthermore, lawyers are frequently being forced to work for free to clean up title complications created by lost paperwork and unclear mortgage discharges. 

The problem is caused by a variety of factors — a flurry of bank mergers, a sharp rise in refinancing, inexperienced data entry workers at lender companies and budget cutbacks at the Registry of Deeds. 

Practitioners don't agree on all possible solutions to the problem, but most think the Legislature should make it easier to clear old mortgages from the record, and they think lenders could solve many problems by executing paperwork properly and quickly after payoffs. 

Frustrated At Every Turn
In the midst of this financial squeeze, lawyers have found that their exposure to malpractice suits and complaints about unclear property titles has increased significantly. 

Long delays in closings can also have a disastrous effect on client relations. And if those delays cause a client to miss an opportunity to lock in on a favorable mortgage rate, the lawyer could be faced with a malpractice suit. 

"Real estate is the second largest area of malpractice claims for attorneys," says Andrew A. Biggio, an underwriter for First Indemnity Insurance Services in Boston, a malpractice carrier for lawyers. 

"If Fleet Bank finds an undischarged mortgage that was not picked up on review by a prior attorney, that attorney and title examiner may get sued for the costs of discharging that mortgage," he remarks. 

To avoid these problems, many attorneys have begun offering indemnities — personal guarantees of clean title — to speed the closing process. But this also leaves lawyers holding the bag if a mortgage cannot be discharged because it was never paid or the attorney can't find the person with authority to execute a discharge. 

This is all taking place as paperwork gets lost in the flurry of bank mergers and consumer refinancing. As a result, it's not uncommon for borrowers to have two or three outstanding mortgages on record for the same property because their mortgage discharge got lost in the paperwork shuffle. 

When this happens, it's the attorney's responsibility to clean up the mess — a task that often comes with no extra pay, since closings are usually handled on a flat fee basis. 

Davis recently handled a real estate matter that required him to go to Land Court for permission to record a discharge because "there was no paper to prove a merger and assignment of a loan." 

He spent a dozen hours without reimbursement and had to pay filing fees as well. 

Lawyers take on similar responsibilities when representing a lender, which accounts for the majority of residential real estate work these days. 

Gregory N. Eaton of Andover points out that G.L. c. 93, Sect. 70 requires Massachusetts lawyers to certify good and marketable title when representing banks that are loaning money to the buyer. 

Those lawyers must represent that title is clear and not just sound enough to procure title insurance, so the willingness of an insurer to overlook an old mortgage is not relevant to the lawyer's exposure to the bank. If the previous loan wasn't paid, the closing money was applied to the wrong loan or party, or a previous closing agent misappropriated the funds, it's the lawyer's responsibility to rectify the situation. 

In some cases, buyers are using title issues as an excuse not to close — a phenomenon that creates a significant problem for residential real estate attorneys, who get the bulk of their business representing lenders. 

To prevent that, Brookline attorney Alan B. Sharaf has hired three clerks to work on nothing but assignments and discharges. He says his payroll costs will go up more than $20,000 in the next few months, and he can recover only nominal fees for the added work. 

Lost income, endless paperwork hassles and greater exposure to legal action have all combined to make residential real estate work far less attractive to both experienced attorneys and those who may consider entering the field. 

The general public is feeling the pressure as well, as it gets increasingly difficult for consumers to obtain a clean title, close on a home and get on with their life. 

"Conveyancing in this state is just going to stop if this doesn't get fixed," says Sharaf. 

But that message hasn't really reached the general public yet, according to Davis. 

"Deals aren't falling apart yet, but that's what might have to happen to make things change," he says. "The consumer does not realize the size of this dilemma and the work that lawyers are doing. This story never gets told." 

Genesis Of A Quagmire
So who created this mess? 

The answer begins with area lenders, who have gone through multiple acquisitions in recent years and farmed out mortgage work national companies that aren't familiar with local requirements and have little concern for getting discharges on record after payoff. 

As a result, paperwork is often woefully behind or lost altogether. 

Failed institutions and sold institutions are just another reason that 499 out of 733 open claims at First American Title Insurance involved mortgage discharge issues in 2001, according to claims administrator Sarah Burnett. 

Lawyers say the problem is compounded by the large volume of mortgage refinancing and sales in recent years, and the practice on the part of local lenders to sell off mortgages as if they were passing hot potatoes. Funding cuts at the registry have only added to the chaos by creating a backlog of unrecorded documents. 

"It's not unusual to see three loans of record on a home," says Boston title examiner Shelly B. Rainen. She says owners have no proof that they paid off the earlier loans because the lenders failed to discharge them properly or merged several times without a clean transfer of paperwork. 

Worse yet, lawyers say it's not unusual for a lender to deny it ever had a loan because there is no loan number, records got lost during a merger, or because the loan was removed from the company records after being discharged improperly. 

For example, Sharaf recently sent a payoff on a condominium to a mortgage servicer and they discharged the wrong loan on a different condominium unit owned by the same client, but the servicer refused to acknowledge the error. Now the client is looking at refinancing so another lender will have to cure the error. 

The merger frenzy also means that most lenders have little specialized knowledge of the Massachusetts system. 

Ruth A. Dillingham, special counsel at First American Title Insurance Company, says that 50 percent of all mortgage work in Massachusetts is now done by just five companies that have "no local knowledge about book and page numbers or certification of title." 

Because these giant, out-of-state mortgage companies are not familiar with Massachusetts procedures, they often send notice of discharge directly to the registry rather than to the attorney/agent. This only compounds the confusion over who holds the mortgage and when it's paid off. 

"The attorney agent never gets the discharge when the servicer sends it to the registry, and the borrower's name is often misspelled or other information is wrong so that the discharge doesn't show up in the indexes," says Dillingham. 

This problem is compounded by staffing cuts and the proliferation of low-paid, inexperienced workers at the lending companies. 

"Some 18-year-old at a mortgage service center is usually the person doing the documentation, and they often get it wrong," says Rainen. 

Lawyers say there's no financial incentive for lenders to invest the time and effort in the legal details of loan payoffs. As a result, the entries are often done improperly, making mortgage discharges even more difficult to track down. 

"Some businesspeople don't understand the importance of legal details and the value of lawyers," says veteran real estate lawyer Edward A. Rainen of Boston. "Legal quality control is not a focus when companies are offering to do closings on the Internet." 

Eaton contends that many loans are sold so quickly after closing it's hard to follow the path of assignments. He says it's not rare for a loan to be sold "from A to B to C with no notice and no documents at all to show the chain of succession" on the mortgage holders. 

"About 85 percent of our claim files now involve [missing] assignments or discharges," says Burnett. Historically, these claims involved matters such as unreported easements or liens. 

The problem with "churning" of loans has become so serious that some borrowers can't find the right lender to pay off their mortgages even when they have the money to do so. 

Dillingham remembers a closing involving "a purchaser who had the money to pay a mortgage, but could not locate the Dorchester entity that held the loan." 

She says that "the original closing attorney held on to the money for years, but he is still waiting on a discharge after [locating the entity and] finally paying off the loan." 

Edward Rainen, husband and partner to title examiner Shelly Rainen, believes some lawyers have aggravated the situation. 

"There is no question that big volume practitioners are part of the problem because they don't have the time and [computer] systems to track down assignments and discharges," he says. The problem, according to Rainen, is hat many of these volume shops chase more business than they can handle and discount rates to the point where they can't afford proper staffing and follow through. 

Furthermore, he says some lawyers just keep doing band-aid solutions, such as the practice of offering indemnities to speed closings. 

Robert Osol of Worcester suggests that "some young lawyers are chasing business without realizing the post-closing obligations and costs." He thinks that is one reason lenders are now paying as little as $300 for some closings that cost over twice as much 20 years ago. 
The recession has not helped. Osol once had to contact the trustee for a bankrupt lender to discharge a mortgage. 
"The trustee could not sign the discharge because the bankruptcy was closed. I'm still working on getting the mortgage released," he says. 

The mortgage crisis in Massachusetts has also created a "cottage industry" of mortgage discharge companies. There are currently two companies in the state that do nothing else, earning a flat fee for each document they can retrieve. 

Richard Passalacqua is a document retrieval specialist for Mortgage Discharge Remedies in Framingham, a four-year-old company that charges $300 per document for assignments and discharges. 

He says that "the document retrieval business has gone up 30 to 40 percent annually in the past few years" and that his industry is profiting because the banks don't get any money for doing this kind of detail work. 

He adds that some lenders keep such poor records that they've called him for records of their own mortgage sales and discharges. 

A rival company, Massachusetts Mortgage Discharge Company, has a recorded phone greeting asking customers to be patient due to increasingly heavy volumes of calls. 

But if lawyers can't clear a mortgage through retrieval specialists, affidavits of discharge, trips to the Land Court or undertakings and indemnities, then the title insurance companies have to decide whether to insure the property. 

Dillingham says that claims and underwriting divisions at title companies now have to decide whether to issue a clean title policy with no exceptions for mortgages that are not cleanly discharged on registry records. 

Exceptions can be deal-killers when a buyer or lender wants a clean title police and is told this guarantee of their property rights is not available without exceptions. 

Dillingham says "the decision to issue a clean policy is becoming a frequent problem." 

Eaton says the exposures are getting serious enough that some attorneys are asking for the other side to set aside money is escrow to "insure" the execution of any post-closing mortgage discharges. 

Possible Solutions
Practitioners don't agree on all possible solutions to the problem, but most think the Legislature should make it easier to clear old mortgages from the record by attorney affidavit, G.L. c. 183, Sect. 55. 

"It's a cumbersome statute requiring a list of notices and certifications along with a recorded affidavit that creates some exposure for attorneys," says Eaton. 

Eaton points out that the statute requires a discharging affidavit to include a laundry list of several documents that must be certified by a variety of people, and says it can take a long time to get those documents. 

He adds that the statute has limited applicability because paying the mortgage servicer does not clear the record unless there is documentation that the mortgage holder was paid as well. 

He adds that lawyers who may question whether a new lender owns a loan as a result of an acquisition can consult the National Information Center for the Federal Reserve at www.ffiec.gov/nic. 

Lawyers also believe lenders need more incentives to execute paperwork properly and quickly after payoffs. 

Some suggest that there should be more "teeth" in the statute that requires lenders to deliver mortgage discharges within seven days after request, G.L. c. 183, Sect. 55, because it does not specify any remedy or penalty. 

The statute does expose the lender for "all damages by ... neglect or refusal" to comply, but experts say those damages would be expensive to prove and a suit against a lender would likely be a suit against one of their own clients. 

Dillingham notes that some jurisdictions have a self-enforcing remedy in their statutes for lenders who fail to execute and properly deliver assignments and discharges. 

"In Arizona, if you don't get the documentation into the escrow company on time, they can discharge the mortgage by supplying evidence that the loan was paid at closing," she asserts. 

She adds that some jurisdictions make the title company the escrow closing agent responsible for getting discharges and all other closing documents properly delivered and those jurisdictions give escrow agents some clout to get the documents on time. 

Sharaf has proposed a new "practice standard" for conveyancers to be adopted by the MCA, which could set an easier standard to meet in order to avoid malpractice exposure. 

Under his proposal, conveyancers would meet professional standards of practice for certification of clean title simply by filing an affidavit that they are satisfied that the underlying note on a mortgage has been paid. 

The affidavit would have to be signed by an approved title insurance company that has agreed to provide insurance coverage on the property despite the existence of a mortgage that is not formally discharged in registry records. 

Davis says that the MCA is looking at possible practice standard solutions now, but has expressed no opinion yet on what might be workable. 

Shelly Rainen says the idea sounds appealing but suggests it encourages more temporary solutions and "ultimately makes the attorney no better than a paralegal" because the lawyer is not really cleaning and preserving the title-related records at the registry. 

She says that "standards are already too loose," and suggests that Massachusetts needs to demand "good and clear record title, not just insurable title." 

Some experts are encouraged by the prospect of a national computerized clearinghouse for the documentation of mortgages, the Mortgage Electronic Registration System (MERS). 

Proponents say the system would operate like a stock exchange, where actual mortgages need not be transferred on paper, but could be sold of record to national lenders and all held beneficially by the clearinghouse as the one true repository of mortgages. 

But Eaton is skeptical. 

"It sounds good on paper, but a nationwide system will run afoul of certain state requirements for documentation," he predicts. "Besides, if they aren't getting documentation of transactions to the right place now, why will they do it for MERS?" 

In the meantime, Edward Rainen suggests that volume practitioners should be using software packages specifically made for tracking closing and post-closing obligations. 

He says the software even helps you insure that there are no gaps or inconsistencies in mortgage assignment and release information that must be exactly right when recorded at the registry. 

Passalacqua believes that document retrieval companies will fill a needed gap for a long time because the specialists "don't get paid unless the customer gets the assignment or discharge documents." 

He says they're effective because the retrieval specialists know the institutions and their working structures better than many people in the organizations who lack knowledge of institutional history. Because they know the workings of these companies so well, they can obtain most documents in two or three weeks, he says. 

Commercial mortgages, which account for just 10 percent of the mortgage retrieval business, pose less of a problem because the lawyers and institutions have enough invested in each deal to make sure that documents are processed and filed properly, according to Passalacqua. 

But those resources are not available for residential closings and the registries would not be prepared for the deluge that would result from commercial style closings. 

With large numbers at stake in the residential market as well, Biggio stresses that attorneys should procure "broad form" policies that have few exceptions to insurance coverage and they should get specific coverage for acting as escrow or title agents. 

He cautions lawyers to look for policy "exclusions" from insurance coverage for Chapter 93A claims, and he says that real estate claims can pop up years after a closing so that coverage for "prior acts" committed by lawyers prior to a policy's period of applicability is also essential. 

Almost all of the experts agreed that there is a critical need to improve the public and commercial respect for the value of legal services. 

They suggest that there is a lack of appreciation for the work involved in properly documenting transactions so that clients are protected and the public at large can rely upon public systems designed for their safety. 

"Every time another demeaning lawyer joke is told, the practice of law is diminished," says Davis, the recent Johnson Award winner for lifetime service to the MCA. "We don't get recognition for what we do, and that has got to change." 

Questions or comments may be directed to the writer at jcunningham@lawyersweekly.com. 
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