STATE POWER TO TAX IN INTERSTATE COMMERCE
When considering the following, keep in mind the Supreme Court’s concern for the political process– state legislatures answer to the people;  the people vote legislators in or out based upon whether they are acting in the people’s interest when they legislate.
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Justice STEVENS delivered the opinion of the Court.

 This case, like National Bellas Hess, Inc. v. Department of Revenue of Ill., 386 U.S. 753, 87 S.Ct. 1389, 18 L.Ed.2d 505 (1967), involves a State's attempt to require an out-of-state mail-order house that has neither outlets nor sales representatives in the State to collect and pay a use tax on goods purchased for use within the State.  In Bellas Hess we held that a similar Illinois statute violated the Due Process Clause of the Fourteenth Amendment and created an unconstitutional burden on interstate commerce.  In particular, we ruled that a "seller whose only connection with customers in the State is by common carrier or the United States mail" lacked the requisite minimum contacts with the State. [cite omitted].


In this case, the Supreme Court of North Dakota declined to follow Bellas Hess because "the tremendous social, economic, commercial, and legal innovations" of the past quarter-century have rendered its holding "obsole [te]...."   Having granted certiorari..., we must either reverse the State Supreme Court or overrule Bellas Hess.  While we agree with much of the state court's reasoning, we take the former course.

I

 Quill is a Delaware corporation with offices and warehouses in Illinois, California, and Georgia.  None of its employees work or reside in North Dakota, and its ownership of tangible property in that State is either insignificant or nonexistent. [Footnote omitted]  Quill sells office equipment and supplies;  it solicits business through catalogs and flyers, advertisements in national periodicals, and telephone calls.  Its annual national sales exceed $200 million, of which almost $1 million are made to about 3,000 customers in North Dakota.  It is the sixth largest vendor of office supplies in the State.  It delivers all of its merchandise to its North Dakota customers by mail or common carrier from out-of-state locations.


As a corollary to its sales tax, North Dakota imposes a use tax upon property purchased for storage, use, or consumption within the State.  North Dakota requires every "retailer maintaining a place of business in" the State to collect the tax from the consumer and remit it to the State....  In 1987, North Dakota amended the statutory definition of the term "retailer" to include "every person who engages in regular or systematic  solicitation of a consumer market in th[e] state...."  State regulations in turn define "regular or systematic solicitation" to mean three or more advertisements within a 12-month period....   Thus, since 1987, mail-order companies that engage in such solicitation have been subject to the tax even if they maintain no property or personnel in North Dakota.

II


As in a number of other cases involving the application of state taxing statutes to out-of-state sellers, our holding in Bellas Hess relied on both the Due Process Clause and the Commerce Clause.  Although the "two claims are closely related,"  the Clauses pose distinct limits on the taxing powers of the States [cite omitted].  Accordingly, while a State may, consistent with the Due Process Clause, have the authority to tax a particular taxpayer, imposition of the tax may nonetheless violate the Commerce Clause. [Cite omitted]

 The two constitutional requirements differ fundamentally, in several ways.  As discussed at greater length below, see Part IV, infra, the Due Process Clause and the Commerce Clause reflect different constitutional concerns. Moreover, while Congress has plenary power to regulate commerce among the States and thus may authorize state actions that burden interstate commerce, see International Shoe Co. v. Washington, 326 U.S. 310, 315, 66 S.Ct. 154, 157, 90 L.Ed. 95 (1945), it does not similarly have the power to authorize violations of the Due Process Clause.

 Thus, although we have not always been precise in distinguishing between the two, the Due Process Clause and the Commerce Clause are analytically distinct.

" 'Due process' and 'commerce clause' conceptions are not always sharply separable in dealing with these problems....  To some extent they overlap.  If there is a want of due process to sustain the tax, by that fact alone any burden the tax imposes on the commerce among the states becomes 'undue.'  But, though overlapping, the two conceptions are not identical.  There may be more than sufficient factual connections, with economic and legal effects, between the transaction and the taxing state to sustain the tax as against due process objections.  Yet it may fall because of its burdening effect upon the commerce.  And, although the two notions cannot always be separated, clarity of consideration and of decision would be promoted if the two issues are approached, where they are presented, at least tentatively as if they were separate and distinct, not intermingled ones."  [cite omitted].

 Heeding Justice Rutledge's counsel, we consider each constitutional limit in turn.

III


The Due Process Clause "requires some definite link, some minimum connection, between a state and the person, property or transaction it seeks to tax," and that the "income attributed to the State for tax purposes must be rationally related to  'values connected with the taxing State,' " [Cites omitted].  Here, we are concerned primarily with the first of these requirements.  Prior to Bellas Hess, we had held that that requirement was satisfied in a variety of circumstances involving use taxes[:  the presence of sales personnel in the State [Footnote omitted] or the maintenance of local retail stores in the State [Footnote omitted] in-state solicitation by independent contractors].  These cases all involved some sort of physical presence within the State, and in Bellas Hess the Court suggested that such presence was not only sufficient for jurisdiction under the Due Process Clause, but also necessary.  We expressly declined to obliterate the "sharp distinction ... between mail-order sellers with retail outlets, solicitors, or property within a State, and those who do no more than communicate with customers in the State by mail or common carrier as a part of a general interstate business...." 


[Following International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945), we have abandoned more formalistic tests that focused on a defendant's "presence" within a State in favor of a more flexible inquiry into whether a defendant's contacts with the forum made it reasonable, we have framed the relevant inquiry as whether a defendant had minimum contacts with the jurisdiction "such that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice.' "]. 


Comparable reasoning justifies the imposition of the collection duty on a mail-order house that is engaged in continuous and widespread solicitation of business within a State.  Such a corporation clearly has "fair warning that [its] activity may subject [it] to the jurisdiction of a foreign sovereign." [cite omitted].  In "modern commercial life" it matters little that such solicitation is accomplished by a deluge of catalogs rather than a phalanx of drummers:  The requirements of due process are met irrespective of a corporation's lack of physical presence in the taxing State.  Thus, to the extent that our decisions have indicated that the Due Process Clause requires physical presence in a State for the imposition of duty to collect a use tax, we overrule those holdings as superseded by developments in the law of due process.


[The Court held Quill’s presence in North Dakota was more than sufficient for due process purposes].

 IV

[Commerce Clause]


Our interpretation of the "negative" or "dormant" Commerce Clause has evolved substantially over the years, particularly as that Clause concerns limitations on state taxation powers. [Cite omitted]..  Our early cases, beginning with Brown v. Maryland, 12 Wheat. 419, 6 L.Ed. 678 (1827), swept broadly, and in Leloup v. Port of Mobile, 127 U.S. 640, 648, 8 S.Ct. 1380, 1384, 32 L.Ed. 311 (1888), we declared that "no State has the right to lay a tax on interstate commerce in any form."  We later narrowed that rule and distinguished between direct burdens on interstate commerce, which were prohibited, and indirect burdens, which generally were not. [Cites omitted]....[S]ubsequent decisions [have] rejected this formal, categorical analysis and adopted a "multiple-taxation doctrine" that focused not on whether a tax was "direct" or "indirect" but rather on whether a tax subjected interstate commerce to a risk of multiple taxation.... [See Complete Auto Transit v. Brady].


Bellas Hess was decided in 1967, in the middle of this latest rally between formalism and pragmatism.  Contrary to the suggestion of the North Dakota Supreme Court, this timing does not mean that Complete Auto rendered Bellas Hess "obsolete...." 

 While contemporary Commerce Clause jurisprudence might not dictate the same result were the issue to arise for the first time today, Bellas Hess is not inconsistent with Complete Auto and our recent cases.  Under Complete Auto 's four-part test, we will sustain a tax against a Commerce Clause challenge so long as the "tax [1] is applied to an activity with a substantial nexus with the taxing State, [2] is fairly apportioned, [3] does not discriminate against interstate commerce, and [4] is fairly related to the services provided by the State."  Bellas Hess concerns the first of these tests and stands for the proposition that a vendor whose only contacts with the taxing State are by mail or common carrier lacks the "substantial nexus" required by the Commerce Clause.

 Thus, three weeks after Complete Auto was handed down, we cited Bellas Hess for this proposition and discussed the case at some length....
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 Justice STEVENS delivered the opinion of the Court.


A Massachusetts pricing order imposes an assessment on all fluid milk sold by dealers to Massachusetts retailers.  About two-thirds of that milk is produced out of State.  The entire assessment, however, is distributed to Massachusetts dairy farmers.  The question presented is whether the pricing order unconstitutionally discriminates against interstate commerce.  We hold that it does.

I


Petitioner West Lynn Creamery, Inc., is a milk dealer licensed to do business in Massachusetts.  It purchases raw milk, which it processes, packages, and sells to wholesalers, retailers, and other milk dealers.  About 97% of the raw milk it purchases is produced by out-of-state farmers.  Petitioner LeComte's Dairy, Inc., is also a licensed Massachusetts milk dealer.  It purchases all of its milk from West Lynn and distributes it to retail outlets in Massachusetts.

[Beginning in the 1980s and into the ‘90s, Massachusetts dairy farmers began to lose market share to lower cost producers in neighboring States.  A study showed the average federal blend price (footnote omitted) had declined from $14.67 per hundred pounds (cwt) of raw milk in 1990 to $12.64/cwt in 1991, while costs of production for Massachusetts farmers had risen to an estimated average of $15.50/cwt. He then issued a order that required every "dealer" [defined as "any person who is engaged within the Commonwealth in the business of receiving, purchasing, pasteurizing, bottling, processing, distributing, or otherwise handling milk, purchases or receives milk for sale as the consignee or agent of a producer, and shall include a producer-dealer, dealer-retailer, and sub-dealer"] in Massachusetts to make a monthly  "premium payment" into the "Massachusetts Dairy Equalization Fund."  The amount of those payments is calculated in a manner intended to assist Massachusetts Dairy farmers in competing with out of state farms. Each month the fund is distributed to Massachusetts producers. Each receives a share of the total fund equal to his proportionate contribution to the State's total production of raw milk. 

 Petitioners West Lynn and LeComte's complied with the pricing order for two months, paying almost $200,000 into the Massachusetts Dairy Equalization Fund.  Starting in July 1992, however, petitioners refused to make the premium payments, and respondent commenced license revocation proceedings.  Petitioners then filed an action in state court seeking an injunction against enforcement of the order on the ground that it violated the Commerce Clause of the Federal Constitution.  The state court denied relief and respondent conditionally revoked their licenses.

 The parties agreed to an expedited appellate procedure, and the Supreme Judicial Court of Massachusetts transferred the cases to its own docket.  It affirmed, because it concluded that "the pricing order does not discriminate on its face, is evenhanded in its application, and only incidentally burdens interstate commerce." [Cite omitted].  The court noted that the "pricing order was designed to aid only Massachusetts producers...."  It conceded that "[c]ommon sense" indicated that the plan has an "adverse impact on interstate commerce" and that "[t]he fund distribution scheme does burden out-of-State producers...."    Nevertheless, the court asserted that "the burden is incidental given the purpose and design of the program."  Because it found that the "local benefits" provided to the Commonwealth's dairy industry "outweigh any incidental burden on interstate commerce," it sustained the constitutionality of the pricing order. [Cite omitted].  We granted certiorari..., and now reverse.

II


The Commerce Clause vests Congress with ample power to enact legislation providing for the regulation of prices paid to farmers for their products. (Cites omitted).  An affirmative exercise of that power led to the promulgation of the federal order setting minimum milk prices. 


The Commerce Clause also limits the power of the Commonwealth of Massachusetts to adopt regulations that discriminate against interstate commerce.  "This 'negative' aspect of the Commerce Clause prohibits economic protectionism--that is, regulatory measures designed to benefit in-state economic interests by burdening out-of-state competitors....  Thus, state statutes that clearly discriminate against interstate commerce are routinely struck down ... unless the discrimination is demonstrably justified by a valid factor unrelated to economic protectionism. ..." (Cite omitted). [FN9]

FN9. The "negative" aspect of the Commerce Clause was considered the more important by the "father of the Constitution," James Madison.  In one of his letters, Madison wrote that the Commerce Clause "grew out of the abuse of the power by the importing States in taxing the non-importing, and was intended as a negative and preventive provision against injustice among the States themselves, rather than as a power to be used for the positive purposes of the General Government." [Cite omitted].


The paradigmatic example of a law discriminating against interstate commerce is the protective tariff or customs duty, which taxes goods imported from other States, but does not tax similar products produced in State.  A tariff is an attractive measure because it simultaneously raises revenue and benefits local producers by burdening their out-of-state competitors. Nevertheless, it violates the principle of the unitary national market by handicapping out-of-state competitors, thus artificially encouraging in-state production even when the same goods could be produced at lower cost in other States.


Because of their distorting effects on the geography of production, tariffs have long been recognized as violative of the Commerce Clause.  In fact, tariffs against the products of other States are so patently unconstitutional that our cases reveal not a single attempt by any State to enact one.  Instead, the cases are filled with state laws that aspire to reap some of the benefits of tariffs by other means.... 


Thus, because the minimum price regulation had the same effect as a tariff or customs duty--neutralizing the advantage possessed by lower cost out-of-state producers--it was held unconstitutional. 

***


Under these cases, Massachusetts' pricing order is clearly unconstitutional.  Its avowed purpose and its undisputed effect are to enable higher cost Massachusetts dairy farmers to compete with lower cost dairy farmers in other States.  The "premium payments" are effectively a tax which makes milk produced out of State more expensive.  Although the tax also applies to milk produced in Massachusetts, its effect on Massachusetts producers is entirely (indeed more than) offset by the subsidy provided exclusively to Massachusetts dairy farmers.  Like an ordinary tariff, the tax is thus effectively imposed only on out-of-state products.  The pricing order thus allows Massachusetts dairy farmers who produce at higher cost to sell at or below the price charged by lower cost out-of-state producers. [FN10]  If there were no federal minimum prices for milk, out-of-state producers might still be able to retain their market share by lowering their prices. Nevertheless, out-of-staters' ability to remain competitive by lowering their prices would not immunize a discriminatory measure. [Cite and Footnote omitted].  In this case, because the Federal Government sets minimum prices, out- of-state producers may not even have the option of reducing prices in order to retain market share.  The Massachusetts pricing order thus will almost certainly "cause local goods to constitute a larger share, and goods with an out-of-state source to constitute a smaller share, of the total sales in the market." [FN12] [Cite omitted].  In fact, this effect was the motive behind the promulgation of the pricing order.  This effect renders the program unconstitutional, because it, like a tariff, "neutraliz[es] advantages belonging to the place of origin."  [Baldwin].

FN10. A numerical example may make this effect clearer.  Suppose the federal minimum price is $12/cwt, that out-of-state producers can sell milk profitably at that price, but that in-state producers need a price of $15/cwt in order to break even.  

    Under the pricing order, the tax or "order premium" will be $1/cwt (one-third the difference between the $15/cwt target price and the $12/cwt federal minimum price).  Assuming the tax generates sufficient funds (which will be the case as long as  two-thirds of the milk is produced out of State, which appears to be the case), the Massachusetts farmers will receive a subsidy of $3/cwt.  This subsidy will allow them to lower their prices from $15/cwt to $12/cwt while still breaking even.  

Selling at $12/cwt, Massachusetts dairy farmers will now be able to compete with out-of-state producers.  The net effect of  the tax and subsidy, like that of a tariff, is to raise the after-tax price paid by the dealers.  If exactly two-thirds of the milk sold in Massachusetts is produced out of State, net prices will rise by $1/cwt.  If out-of-state farmers produce more than two-thirds of the raw milk, the Dairy Equalization Fund will have a surplus, which will be refunded to the milk dealers.  

This refund will mitigate the price increase, although it will have no effect on the ability of the program to enable higher-cost Massachusetts dairy farmers to compete with lower cost out-of-staters.

FN12. That is not to say that the Massachusetts dairy industry may not continue to shrink and that the market share of Massachusetts dairy producers may not continue its fall.  It may be the case that Massachusetts producers' costs are so high that, even with the pricing order, many of them will be unable to compete.  Nevertheless, the pricing order will certainly allow more Massachusetts dairy farmers to remain in business than would have had the pricing order not been imposed.  For Commerce Clause purposes, it does not matter whether the challenged regulation actually increases the market share of local producers or whether it merely mitigates a projected decline. (Cites omitted).

 In some ways, the Massachusetts pricing order is most similar to the law at issue in Bacchus Imports, Ltd. v. Dias, 468 U.S. 263, 104 S.Ct. 3049, 82 L.Ed.2d 200 (1984).  Both involve a broad-based tax on a single kind of good and special provisions for in-state producers. Bacchus involved a 20% excise tax on all liquor sales, coupled with an exemption for fruit wine manufactured in Hawaii and for okolehao, a brandy distilled from the root of a shrub indigenous to Hawaii.  The Court held that Hawaii's law was unconstitutional because it "had both the purpose and effect of discriminating in favor of local products." (Cite omitted).  By granting a tax exemption for local products, Hawaii in effect created a protective tariff.  Goods produced out of State were taxed, but those produced in State were subject to no net tax.  It is obvious that the result in Bacchus would have been the same if instead of exempting certain Hawaiian liquors from tax, Hawaii had rebated the amount of tax collected from the sale of those liquors. [Cite omitted].   And if a discriminatory tax rebate is unconstitutional, Massachusetts' pricing order is surely invalid;  for Massachusetts not only rebates to domestic milk producers the tax paid on the sale of Massachusetts milk, but also the tax paid on the sale of milk produced elsewhere. [FN13]  The additional rebate of the tax paid on the sale of milk produced elsewhere in no way reduces the danger to the national market posed by tariff-like barriers, but instead exacerbates the danger by giving domestic producers an additional tool with which to shore up their competitive position. [FN14]

FN13. Indeed, it is this aspect of the pricing order which allows it to give Massachusetts farmers a benefit three times as valuable per cwt as the tax (order premium) imposed.  See n. 5, supra.

FN14. One might attempt to distinguish Bacchus by noting that the rebate in this case goes not to the entity which pays the      tax (milk dealers) but to the dairy farmers themselves.  Rebating the taxes directly to producers rather than to the dealers,  however, merely reinforces the conclusion that the pricing order will favor local producers. If the taxes were refunded only    to the dealers, there might be no impact on interstate commerce, because the dealers might not use the funds to increase the price or quantity of milk purchased from Massachusetts dairy farmers.  The refund to the dealers might, therefore, result in no advantage to in-state producers.  On the other hand, by refunding moneys directly to the dairy farmers, the pricing order ensures that Massachusetts producers will benefit.

III

Respondent advances four arguments against the conclusion that its pricing order imposes an unconstitutional burden on interstate commerce:  (A) Because each component of the program--a local subsidy and a nondiscriminatory tax--is valid, the combination of the two is equally valid;  (B) The dealers who pay the order premiums (the tax) are not competitors of the farmers who receive disbursements from the Dairy Equalization Fund, so the pricing order is not discriminatory;  (C) The pricing order is not protectionist, because the costs of the program are borne only by Massachusetts dealers and consumers, and the benefits are distributed exclusively to Massachusetts farmers;  and (D) The order's incidental burden on commerce is justified by the local benefit of saving the dairy industry from collapse.  We discuss each of these arguments in turn.

A


Respondent's principal argument is that, because "the milk order achieves its goals through lawful means," the order as a whole is constitutional.  He argues that the payments to Massachusetts dairy farmers from the Dairy Equalization Fund are valid, because subsidies are constitutional exercises of state power, and that the order premium which provides money for the fund is valid, because it is a nondiscriminatory tax.  Therefore the pricing order is constitutional, because it is merely the combination of two independently lawful regulations.  In effect, respondent argues, if the State may impose a valid tax on dealers, it is free to use the proceeds of the tax as it chooses;  and if it may independently subsidize its farmers, it is free to finance the subsidy by means of any legitimate tax.


Even granting respondent's assertion that both components of the pricing order would be constitutional standing alone, [FN15] the pricing order nevertheless must fall.  A pure subsidy funded out of general revenue ordinarily imposes no burden on interstate commerce, but merely assists local business.  The pricing order in this case, however, is funded principally from taxes on the sale of milk produced in other States. [FN16]  By so funding the subsidy, respondent not only assists local farmers, but burdens interstate commerce.  The pricing order thus violates the cardinal principle that a State may not "benefit in-state economic interests by burdening out-of-state competitors." (Cites omitted).

FN15. We have never squarely confronted the constitutionality of subsidies, and we need not do so now.  We have, however,  noted that "[d]irect subsidization of domestic industry does not ordinarily run afoul" of the negative Commerce Clause....

FN16. It is undisputed that an overwhelming majority of the milk sold in Massachusetts is produced elsewhere.  Thus, even  though the tax is applied even-handedly to milk produced in State and out of State, most of the tax collected comes from taxes on milk from other States.  In addition, the tax on in-state milk, unlike that imposed on out-of-state milk, does not impose any burden on in-state producers, because in-state dairy farmers can be confident that the taxes paid on their milk will be returned to them via the Dairy Equalization Fund.


More fundamentally, respondent errs in assuming that the constitutionality of the pricing order follows logically from the constitutionality of its component parts.  By conjoining a tax and a subsidy, Massachusetts has created a program more dangerous to interstate commerce than either part alone.  Nondiscriminatory measures, like the evenhanded tax at issue here, are generally upheld, in spite of any adverse effects on interstate commerce, in part because "[t]he existence of major in- state interests adversely affected ... is a powerful safeguard against legislative abuse." [Cites and Footnote omitted].  However, when a nondiscriminatory tax is coupled with a subsidy to one of the groups hurt by the tax, a State's political processes can no longer be relied upon to prevent legislative abuse, because one of the in-state interests which would otherwise lobby against the tax has been mollified by the subsidy.  So, in this case, one would ordinarily have expected at least three groups to lobby against the order premium, which, as a tax, raises the price (and hence lowers demand) for milk: dairy farmers, milk dealers, and consumers.  But because the tax was coupled with a subsidy, one of the most powerful of  these groups, Massachusetts dairy farmers, instead of exerting their influence against the tax, were in fact its primary supporters. [Footnote omitted].

    
Respondent's argument would require us to analyze separately two parts of an integrated regulation, but we cannot divorce the premium payments from the use to which the payments are put.  It is the entire program--not just the contributions to the fund or the distributions from that fund--that simultaneously burdens interstate commerce and discriminates in favor of local producers.  The choice of constitutional means--nondiscriminatory tax and local subsidy--cannot guarantee the constitutionality of the program as a whole. (Cites omitted).


Our Commerce Clause jurisprudence is not so rigid as to be controlled by the form by which a State erects barriers to commerce.  Rather our cases have eschewed formalism for a sensitive, case-by-case analysis of purposes and effects.  As the Court declared over 50 years ago:  "The commerce clause forbids discrimination, whether forthright or ingenious... (Cites omitted).”

B


Respondent also argues that since the Massachusetts milk dealers who pay the order premiums are not competitors of the Massachusetts farmers, the pricing order imposes no discriminatory burden on commerce....  This argument cannot withstand scrutiny.  Is it possible to doubt that if Massachusetts imposed a higher sales tax on milk produced in Maine than milk produced in Massachusetts that the tax would be struck down, in spite of the fact that the sales tax was imposed on consumers, and consumers do not compete with dairy farmers?  For over 150 years, our cases have rightly concluded that the imposition of a differential burden on any part of the stream of commerce--from wholesaler to retailer to consumer--is invalid, because a burden placed at any point will result in a disadvantage to the out- of-state producer. [Cites omitted].

C


Respondent also argues that "the operation of the Order disproves any claim of protectionism," because "only in-state consumers feel the effect of any retail price increase ... [and] [t]he dealers themselves ... have a substantial in-state presence." ....  This argument, if accepted, would undermine almost every discriminatory tax case.  State taxes are ordinarily paid by in-state businesses and consumers, yet if they discriminate against out-of-state products, they are unconstitutional.  The idea that a discriminatory tax does not interfere with interstate commerce "merely because the burden of the tax was borne by consumers" in the taxing State was thoroughly repudiated in [Bacchus Imports, Ltd. v. Dias].  The cost of a  tariff is also borne primarily by local consumers, yet a tariff is the paradigmatic Commerce Clause violation.


More fundamentally, respondent ignores the fact that Massachusetts dairy farmers are part of an integrated interstate market. ...[T]he purpose and effect of the pricing order are to divert market share to Massachusetts dairy farmers. This diversion necessarily injures the dairy farmers in neighboring States.  Furthermore, the Massachusetts order regulates a portion of the same interstate market in milk that is more broadly regulated by a federal milk marketing order which covers most of New England....  The Massachusetts producers who deliver milk to dealers in that regulated market are participants in the same interstate milk market as the out-of-state producers who sell in the same market and are guaranteed the same minimum blend price by the federal order. The fact that the Massachusetts order imposes assessments only on Massachusetts sales and distributes them only to Massachusetts producers does not exclude either the assessments or the payments from the interstate market.  To the extent that those assessments affect the relative volume of Class I milk products sold in the marketing area as compared to other classes of milk products, they necessarily affect the blend price payable even to out-of-state producers who sell only in non-Massachusetts markets. (Footnote omitted). The obvious impact of the order on out-of-state production demonstrates that it is simply wrong to assume that the pricing order burdens only Massachusetts consumers and dealers.

D

Finally, respondent argues that any incidental burden on interstate commerce "is outweighed by the 'local benefits' of preserving the Massachusetts dairy industry...."  (Footnote omitted). In a closely related argument, respondent urges that "the purpose of the order, to save an industry from collapse, is not protectionist...."   If we were to accept these arguments, we would make a virtue of the vice that the rule against discrimination condemns.  Preservation of local industry by protecting it from the rigors of interstate competition is the hallmark of the economic protectionism that the Commerce Clause prohibits.  In Bacchus Imports, Ltd. v. Dias, 468 U.S., at 272, 104 S.Ct., at 3055, we explicitly rejected any distinction "between thriving and struggling enterprises." Whether a State is attempting to " 'enhance thriving and substantial business enterprises' " or to " 'subsidize ... financially troubled' " ones is irrelevant to Commerce Clause analysis. (cite omitted).

***

 The judgment of the Supreme Judicial Court of Massachusetts is reversed.

 It is so ordered.

CONCURRING OPINION

 Justice SCALIA, with whom Justice THOMAS joins, concurring in the judgment.


In my view the challenged Massachusetts pricing order is invalid under our negative-Commerce-Clause jurisprudence, for the reasons explained in Part II below.  I do not agree with the reasons assigned by the Court, which seem to me, as explained in Part I, a  broad expansion of current law.  Accordingly, I concur only in the judgment of the Court.

***

II

***


I will, on stare decisis grounds, enforce a self-executing "negative" Commerce Clause in two situations:  (1) against a state law that facially discriminates against interstate commerce, and (2) against a state law that is indistinguishable from a type of law previously held unconstitutional by this Court. (Cite omitted).


Applying this approach--or at least the second part of it--is not always easy, since once one gets beyond facial discrimination our negative-Commerce-Clause jurisprudence becomes (and long has been) a "quagmire." (Cites omitted).  The object should be, however, to produce a clear rule that honors the holdings of our past decisions but declines to extend the rationale that produced those decisions any further. (Cite omitted).


There are at least four possible devices that would enable a State to produce the economic effect that Massachusetts has produced here:  (1) a discriminatory tax upon the industry, imposing a higher liability on out-of-state members than on their in-state 

competitors;  (2) a tax upon the industry that is nondiscriminatory in its assessment, but that has an "exemption" or "credit" for in-state members;  (3) a nondiscriminatory tax upon the industry, the revenues from which are placed into a segregated fund, which fund is disbursed as "rebates" or "subsidies" to in-state members of the industry (the situation at issue in this case);  and (4) with or without nondiscriminatory taxation of the industry, a subsidy for the in-state members of the industry, funded from the State's general revenues.  It is long settled that the first of these methodologies is unconstitutional under the negative Commerce Clause. (Cite omitted).  The second of them, "exemption" from or "credit" against a "neutral" tax, is no different in principle from the first, and has likewise been held invalid. (Cites omitted).  The fourth methodology, application of a state subsidy from general revenues, is so far removed from what we have hitherto held to be unconstitutional, that prohibiting it must be regarded as an extension of our negative-Commerce-Clause jurisprudence and therefore, to me, unacceptable.  (Cite omitted). Indeed, in my view our negative-Commerce-Clause cases have already approved the use of such subsidies. (Cite omitted).


The issue before us in the present case is whether the third of these methodologies must fall.  Although the question is close, I conclude it would not be a principled point at which to disembark from the negative-Commerce- Clause train.  The only difference between methodology (2) (discriminatory "exemption" from nondiscriminatory tax) and methodology (3) (discriminatory refund of nondiscriminatory tax) is that the money is taken and returned rather than simply left  with the favored in-state taxpayer in the first place.  The difference between (3) and (4), on the other hand, is the difference between assisting in-state industry through discriminatory taxation and assisting in-state industry by other means. I would therefore allow a State to subsidize its domestic industry so long as it does so from nondiscriminatory taxes that go into the State's general revenue fund.  Perhaps, as some commentators contend, that line comports with an important economic reality:  A State is less likely to maintain a subsidy when its citizens perceive that the money (in the general fund) is available for any number of competing, nonprotectionist, purposes. (Cites omitted).

DISSENTING OPINION

 Chief Justice REHNQUIST, with whom Justice BLACKMUN joins, dissenting.

The Court is less than just in its description of the reasons which lay behind the Massachusetts law which it strikes down.  The law undoubtedly sought to aid struggling Massachusetts dairy farmers, beset by steady or declining prices and escalating costs....   In case after case, we have approved the validity under the Commerce Clause of such enactments.  "No one disputes that a State may enact laws pursuant to its police powers that have the purpose and effect of encouraging domestic industry." [Cite omitted].  "Direct subsidization of domestic industry does not ordinarily run afoul of [the dormant Commerce Clause];  discriminatory taxation of out-of-state manufacturers does."  [Cite omitted].  But today the Court relegates these well-established principles to a footnote and, at the same time, gratuitously casts doubt on the validity of state subsidies, observing that  "[w]e have never squarely confronted" their constitutionality....  


The Massachusetts subsidy under consideration is similar in many respects to the Pennsylvania statute described in Eisenberg, supra.  Massachusetts taxes all dealers of milk within its borders.  The tax is even-handed on its face, i.e., it affects all dealers regardless of the point of origin of the milk.... ("the tax also applies to milk produced in Massachusetts").....


Consistent with precedent, the Court observes:  "A pure subsidy funded out of general revenue ordinarily imposes no burden on interstate commerce, but merely assists local business." ....  And the Court correctly recognizes that "[n]ondiscriminatory measures, like the evenhanded tax at issue here, are generally upheld" due to the deference normally accorded to a State's political process in passing legislation in light of various competing interest groups....(Cites omitted).  But the Court strikes down this method of state subsidization because the nondiscriminatory tax levied against all milk dealers is coupled with a subsidy to milk producers....  The Court does this because of its view that the method of imposing the tax and subsidy distorts the State's political process:  The dairy farmers, who would otherwise lobby against the tax, have been mollified by the subsidy....  But as the Court itself points out, there are still at least two strong interest groups opposed to the milk order--consumers and milk dealers.  More importantly, nothing in the dormant Commerce Clause suggests that the fate of state regulation should turn upon the particular lawful manner in which the state subsidy is enacted or promulgated.  Analysis of interest group participation in the political process may serve many useful purposes, but serving as a basis for interpreting the dormant Commerce Clause is not one of them. The Court concludes that the combined effect of the milk order  "simultaneously burdens interstate commerce and discriminates in favor of local producers."  

 [Dissent distinguishes Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511, 55 S.Ct. 497, 79 L.Ed. 1032 (1935), and Bacchus Imports, Ltd. v. Dias, supra, cited by majority as two examples in which constitutional means were held to have unconstitutional effects on interstate commerce].  In Baldwin, supra, in order to sell bottled milk in New York, milk dealers were required to pay a minimum price for milk, even though they could have purchased milk from Vermont farmers at a lower price.  This scheme was found to be an effort to prevent Vermont milk producers from selling to New York dealers at their lower market price.  As Justice Cardozo explained, under the New York statute, "the importer ... may keep his milk or drink it, but sell it he may not."  

Such a scheme clearly made it less attractive for New York dealers to purchase milk from Vermont farmers, for the disputed law negated any economic advantage in so doing. Under the Massachusetts milk order, there is no such adverse effect.  Milk dealers have the same incentives to purchase lower priced milk from out-of- state farmers;  dealers of all milk are taxed equally.  To borrow Justice Cardozo's description, milk dealers in Massachusetts are free to keep their milk, drink their milk, and sell it--on equal terms as local milk.


In Bacchus, the State of Hawaii combined its undisputed power to tax and grant exemptions in a manner that the Court found violative of the Commerce Clause.  There, the State exempted a local wine from the burdens of an excise tax levied on all other liquor sales.  Despite the Court's strained attempt to compare the scheme in Bacchus to the milk order in this case...., it is clear that the milk order does not produce the same effect on interstate commerce as the tax exemption in Bacchus.

***


[As Justice Brandeis stated:] "To stay experimentation in things social and economic is a grave responsibility.  Denial of the right to experiment may be  fraught with serious consequences to the Nation.  It is one of the happy incidents of the federal system that a single courageous  State may, if its citizens choose, serve as a laboratory;  and try novel social and economic experiments without risk to the rest  of the country."
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 This case raises the question whether Oklahoma's sales tax on the full price of a ticket for bus travel from Oklahoma to another State is consistent with the Commerce Clause, U.S. Const., Art. I, § 8, cl. 3.  We hold that it is.

I

 Oklahoma taxes sales in the State of certain goods and services, including transportation for hire. [cite omitted]  [Footnote omitted].  The buyers of the taxable goods and services pay the taxes, which must be collected and remitted to the State by sellers.  § 1361.


Respondent Jefferson Lines, Inc., is a Minnesota corporation that provided bus services as a common carrier in Oklahoma from 1988 to 1990. Jefferson did not collect or remit the sales taxes for tickets it had sold in Oklahoma for bus travel from Oklahoma to other States, although it did collect and remit the taxes for all tickets it had sold in Oklahoma for travel that originated and terminated within that State.

 After Jefferson filed for bankruptcy protection on October 27, 1989, petitioner, Oklahoma Tax Commission, filed proof of claims in Bankruptcy Court for the uncollected taxes for tickets for interstate travel sold by Jefferson. [FN2]  Jefferson cited the Commerce Clause in objecting to the claims, and argued that the tax imposes an undue burden on interstate commerce by permitting Oklahoma to collect a percentage of the full purchase price of all tickets for interstate bus travel, even though some of that value derives from bus travel through other States.  The tax also presents the danger of multiple taxation, Jefferson claimed, because any other State through which a bus travels while providing the services sold in Oklahoma will be able to impose taxes of their own upon Jefferson or its passengers for use of the roads.

FN2. The parties have stipulated that the dispute concerns only those taxes for Jefferson's in-state sales of tickets for travel starting in Oklahoma and ending in another State.  App. 5;  Tr. of Oral Arg. 3-4.  The Commission does not seek to recover any taxes for tickets sold in Oklahoma for travel wholly outside of the State or for travel on routes originating in other States and terminating in Oklahoma.  Accordingly, the validity of such taxes is not before us.

***

II


Despite the express grant to Congress of the power to "regulate Commerce ... among the several States," U.S. Const., Art. I, § 8, cl. 3, we have consistently held this language to contain a further, negative command, known as the dormant Commerce Clause, prohibiting certain state taxation even when Congress has failed to legislate on the subject. [Quill Corp v. North Dakota, remaining cases omitted] . We have understood this construction to serve the Commerce Clause's purpose of preventing a State from retreating into economic isolation or jeopardizing the welfare of the Nation as a whole, as it would do if it were free to place burdens on the flow of commerce across its borders that commerce wholly within those borders would not bear.  The provision thus  “'reflect[s] a central concern of the Framers that was an immediate reason for calling the Constitutional Convention:  the conviction that in order to succeed, the new Union would have to avoid the tendencies toward economic Balkanization that had plagued relations among the Colonies and later among the States under the Articles of Confederation.' " [Cites omitted]. 

III

A


It has long been settled that a sale of tangible goods has a sufficient nexus to the State in which the sale is consummated to be treated as a local transaction taxable by that State. [Cite omitted]. So, too, in addressing the interstate provision of services, we recently held that a State in which an interstate telephone call originates or terminates has the requisite Commerce Clause nexus to tax a customer's purchase of that call as long as the call is billed or charged to a service address, or paid by an addressee, within the taxing State....  Oklahoma's tax falls comfortably within these rules.  Oklahoma is where the ticket is purchased, and the service originates there.  These facts are enough for concluding that "[t]here is 'nexus' aplenty here." [Cite omitted].  Indeed, the taxpayer does not deny Oklahoma's substantial nexus to the in-state portion of the bus service, but rather argues that nexus to the State is insufficient as to the portion of travel outside its borders.  This point, however, goes to the second prong of Complete Auto, to which we turn.

B


The difficult question in this case is whether the tax is properly apportioned within the meaning of the second prong of Complete Auto 's test, "the central purpose [of which] is to ensure that each State taxes only its fair share of an interstate transaction...."  


For over a decade now, we have assessed any threat of malapportionment by asking whether the tax is "internally consistent" and, if so, whether it is "externally consistent" as well....   Internal consistency is preserved when the imposition of a tax identical to the one in question by every other State would add no burden to interstate commerce that intrastate commerce would not also bear.  This test asks nothing about the degree of economic reality reflected by the tax, but simply looks to the structure of the tax at issue to see whether its identical application by every State in the Union would place interstate commerce at a disadvantage as compared with commerce intrastate.  A failure of internal consistency shows as a matter of law that a State is attempting to take more than its fair share of taxes from the interstate transaction, since allowing such a tax in one State would place interstate commerce at the mercy of those remaining States that might impose an identical tax. [Cite omitted].   There is no failure of it in this case, however.  If every State were to impose a tax identical to Oklahoma's, that is, a tax on ticket sales within the State for travel originating there, no sale would be subject to more than one State's tax.


External consistency, on the other hand, looks not to the logical consequences of cloning, but to the economic justification for the State's claim upon the value taxed, to discover whether a State's tax reaches beyond that portion of value that is fairly attributable to economic activity within the taxing State. [Cites omitted].  Here, the threat of real multiple taxation (though not by literally identical statutes) may indicate a State's impermissible overreaching.  It is to this less tidy world of real taxation that we turn now, and at length.

1

 The very term "apportionment" tends to conjure up allocation by percentages, and where taxation of income from interstate business is in issue, apportionment disputes have often centered around specific formulas for slicing a taxable pie among several States in which the taxpayer's activities contributed to taxable value.  In Moorman Mfg. Co. v. Bair, 437 U.S. 267, 98 S.Ct. 2340, 57 L.Ed.2d 197 (1978), for example, we considered whether Iowa could measure an interstate corporation's taxable income by attributing income to business within the State " 'in that proportion which the gross sales made within the state bear to the total gross sales.' "  Id., at 270, 98 S.Ct., at 2342-2343.  We held that it could.  In Container Corporation, we decided whether California could constitutionally compute taxable income assignable to a multijurisdictional enterprise's instate activity by apportioning its combined business income according to a formula "based, in equal parts, on the proportion of [such] business' total payroll, property, and sales which are located in the taxing State."  463 U.S., at 170, 103 S.Ct., at 2943.  Again, we held that it could.  Finally, in Central Greyhound, we held that New York's taxation of an interstate busline's gross receipts was constitutionally limited to that portion reflecting miles traveled within the taxing jurisdiction.  334 U.S., at 663, 68 S.Ct., at 1266.


In reviewing sales taxes for fair share, however, we have had to set a different course.  A sale of goods is most readily viewed as a discrete event facilitated by the laws and amenities of the place of sale, and the transaction itself does not readily reveal the extent to which completed or anticipated interstate activity affects the value on which a buyer is taxed. We have therefore consistently approved taxation of sales without any division of the tax base among different States, and have instead held such taxes properly measurable by the gross charge for the purchase, regardless of any activity outside the taxing jurisdiction that might have preceded the sale or might occur in the future. [Cite omitted]. 

 Such has been the rule even when the parties to a sales contract specifically contemplated interstate movement of the goods either immediately before, or after, the transfer of ownership. [Cite omitted].  The sale, we held, was "an activity which ... is subject to the state taxing power" so long as taxation did not "discriminat[e]" against or "obstruc[t]" interstate commerce, [cite omitted], and we found a sufficient safeguard against the risk of impermissible multiple taxation of a sale in the fact that it was consummated in only one State. [There must be “a necessary condition for imposing the tax was the occurrence of ‘a local activity, delivery of goods within the State upon their purchase for consumption.’"].  So conceived, a sales tax on coal, for example, could not be repeated by other States, for the same coal was not imagined ever to be delivered in two States at once.  Conversely, we held that a sales tax could not validly be imposed if the purchaser already had obtained title to the goods as they were shipped from outside the taxing State into the taxing State by common carrier. [Cite omitted]....


In deriving this rule covering taxation to a buyer on sales of goods we were not, of course, oblivious to the possibility of successive taxation of related events up and down the stream of commerce, and our cases are implicit with the understanding that the Commerce Clause does not forbid the actual assessment of a succession of taxes by different States on distinct events as the same tangible object flows along.  Thus, it is a truism that a sales tax to the buyer does not preclude a tax to the seller upon the income earned from a sale, and there is no constitutional trouble inherent in the imposition of a sales tax in the State of delivery to the customer, even though the State of origin of the thing sold may have assessed a property or severance tax on it. [Cites omitted].   In light of this settled treatment of taxes on sales of goods and other successive taxes related through the stream of commerce, it is fair to say that because the taxable event of the consummated sale of goods has been found to be properly treated as unique, an internally consistent, conventional sales tax has long been held to be externally consistent as well.

2


A sale of services can ordinarily be treated as a local state event just as readily as a sale of tangible goods can be located solely within the State of delivery. [Cite omitted].  Although our decisional law on sales of services is less developed than on sales of goods, one category of cases dealing with taxation of gross sales receipts in the hands of a seller of services supports the view that the taxable event is wholly local.  Thus we have held that the entire gross receipts derived from sales of services to be performed wholly in one State are taxable by that State, notwithstanding that the contract for performance of the services has been entered into across state lines with customers who reside outside the taxing State.  [Western Live Stock v. Bureau of Revenue].  So, too, as we have already noted, even where interstate circulation contributes to the value of magazine advertising purchased by the customer, we have held that the Commerce Clause does not preclude a tax on its full value by the State of publication.... And where the services are performed upon tangible items retrieved from and delivered to out-of-state customers, the business performing the services may be taxed on the full gross receipts from the services, because they were performed wholly within the taxing State. [Cite omitted].  Interstate activity may be essential to a substantial portion of the value of the services in the first case and essential to performance of the services in the second, but sales with at least partial performance in the taxing State justify that State's taxation of the transaction's entire gross receipts in the hands of the seller....

 Cases on gross receipts from sales of services include one falling into quite a different category, however, and it is on this decision that the taxpayer relies for an analogy said to control the resolution of the case before us.  In 1948, the Court decided Central Greyhound Lines, Inc. v. Mealey, 334 U.S. 653, 68 S.Ct. 1260, 92 L.Ed. 1633, striking down New York's gross receipts tax on transportation services imposed without further apportionment on the total receipts from New York sales of bus services, almost half of which were actually provided by carriage through neighboring New Jersey and Pennsylvania. The Court held the statute fatally flawed by the failure to apportion taxable receipts in the same proportions that miles traveled through the various States bore to the total.  The similarity of Central Greyhound to this case is, of course, striking, and on the assumption that the economic significance of a gross receipts tax is indistinguishable from a tax on sales the Court of Appeals held that a similar mileage apportionment is required here...,  as the taxpayer now argues.

 We, however, think that Central Greyhound provides the wrong analogy for answering the sales tax apportionment question here.  To be sure, the two cases involve the identical services, and apportionment by mileage per State is equally feasible in each.  But the two diverge crucially in the identity of the taxpayers and the consequent opportunities that are understood to exist for multiple taxation of the same taxpayer.  Central Greyhound did not rest simply on the mathematical and administrative feasibility of a mileage apportionment, but on the Court's express understanding that the seller- taxpayer was exposed to taxation by New Jersey and Pennsylvania on portions of the same receipts that New York was taxing in their entirety.  The Court thus understood the gross receipts tax to be simply a variety of tax on income, which was required to be apportioned to reflect the location of the various interstate activities by which it was earned.  This understanding is presumably the reason that the Central Greyhound Court said nothing about the arguably local character of the levy on the sales transaction. [Footnote omitted]. 


Here, in contrast, the tax falls on the buyer of the services, who is no more subject to double taxation on the sale of these services than the buyer of goods would be.  The taxable event comprises agreement, payment, and delivery of some of the services in the taxing State;  no other State can claim to be the site of the same combination.  The economic activity represented by the receipt of the ticket for "consumption" in the form of commencement and partial provision of the transportation thus closely resembles [the] "delivery of goods within the State upon their purchase for consumption...,"  especially given that full "consumption" or "use" of the purchased goods within the taxing State has never been a condition for taxing a sale of those goods.  Although the taxpayer seeks to discount these resemblances by arguing that sale does not occur until delivery is made, nothing in our caselaw supports the view that when delivery is made by services provided over time and through space a separate sale occurs at each moment of delivery, or when each State's segment of transportation state-by-state is complete.  The analysis should not lose touch with the common understanding of a sale...;  the combined events of payment for a ticket and its delivery for present commencement of a trip are commonly understood to suffice for a sale.

 In sum, the sales taxation here is not open to the double taxation analysis on which Central Greyhound turned, and that decision does not control.  Before we classify the Oklahoma tax with standard taxes on sales of goods, and with the taxes on less complicated sales of services, however, two questions may helpfully be considered.

3

 Although the sale with partial delivery cannot be duplicated as a taxable event in any other State, and multiple taxation under an identical tax is thus precluded, is there a possibility of successive taxation so closely related to the transaction as to indicate potential unfairness of Oklahoma's tax on the full amount of sale?  And if the answer to that question is no, is the very possibility of apportioning by mileage a sufficient reason to conclude that the tax exceeds the fair share of the State of sale?

a

 The taxpayer argues that anything but a Central Greyhound mileage apportionment by State will expose it to the same threat of multiple taxation assumed to exist in that case:  further taxation, that is, of some portion  of the value already taxed, though not under a statute in every respect identical to Oklahoma's.  But the claim does not hold up.  The taxpayer has failed to raise any spectre of successive taxes that might require us to reconsider whether an internally consistent tax on sales of services could fail the external consistency test for lack of further apportionment (a result that no sales tax has ever suffered under our cases).

 If, for example, in the face of Oklahoma's sales tax, Texas were to levy a sustainable, apportioned gross receipts tax on the Texas portion of travel from Oklahoma City to Dallas, interstate travel would not be exposed to multiple taxation in any sense different from coal for which the producer may be taxed first at point of severance by Montana and the customer may later be taxed upon its purchase in New York.  The multiple taxation placed upon interstate commerce by such a confluence of taxes is not a structural evil that flows from either tax individually, but it is rather the "accidental incident of interstate commerce being subject to two different taxing jurisdictions." [Cite omitted]. [FN6]

FN6. Any additional gross receipts tax imposed upon the interstate bus line would, of course, itself have to respect well-understood constitutional strictures.  Thus, for example, Texas could not tax the bus company on the full value of the bus service from Oklahoma City to Dallas when the ticket is sold in Oklahoma, because that tax would, among other things, be internally inconsistent.  And if Texas were to impose a tax upon the bus company measured by the portion of gross receipts reflecting instate travel, it would have to impose taxes on in-state and interstate journeys alike.  In the event Texas chose to limit the burden of successive taxes attributable to the same transaction by combining an apportioned gross receipts tax with a credit for sales taxes paid to Texas, for example, it would have to give equal treatment to service into Texas purchased subject to a sales tax in another State, which it could do by granting a credit for sales taxes paid to any State. [Cites omitted].

Although we have not held that a State imposing an apportioned gross receipts tax that grants a credit for sales taxes paid in-state must also extend such a credit to sales taxes paid out-of-state, [cites omitted], we have noted that equality of treatment of interstate and intrastate activity has been the common theme among the paired (or "compensating") tax schemes that have passed constitutional muster. [Cite omitted].  We have indeed never upheld a tax in the face of a substantiated charge that it provided credits for the taxpayer's payment of in-state taxes but failed to extend such credit to payment of equivalent out-of-state taxes.  To the contrary, in upholding tax schemes providing credits for taxes paid in-state and occasioned by the same transaction, we have often pointed to the concomitant credit provisions for taxes paid out- of-state as supporting our conclusion that a particular tax passed muster because it treated out-of-state and in-state taxpayers alike.  [Cites omitted].  A general requirement of equal treatment is thus amply clear from our precedent.  We express no opinion on the need for equal treatment when a credit is allowed for payment of in- or out-of-state taxes by a third party. [Cite omitted]. 


Nor has the taxpayer made out a case that Oklahoma's sales tax exposes any buyer of a ticket in Oklahoma for travel into another State to multiple taxation from taxes imposed upon passengers by other States of passage.  Since a use tax, or some equivalent on the consumption of services, is generally levied to compensate the taxing State for its incapacity to reach the corresponding sale, it is commonly paired with a sales tax, [cites omitted], being applicable only when no sales tax has been paid or subject to a credit for any such tax paid.  Since any use tax would have to comply with Commerce Clause requirements, the tax scheme could not apply differently to goods and services purchased out-of-state from those purchased domestically.  Presumably, then, it would not apply when another State's sales tax had previously been paid, or would apply subject to credit for such payment.  In either event, the Oklahoma ticket purchaser would be free from multiple taxation.


True, it is not Oklahoma that has offered to provide a credit for related taxes paid elsewhere, but in taxing sales Oklahoma may rely upon use- taxing States to do so.  This is merely a practical consequence of the structure of use taxes as generally based upon the primacy of taxes on sales, in that use of goods is taxed only to the extent that their prior sale has escaped taxation.  Indeed the District of Columbia and forty-four of the forty- five States that impose sales and use taxes permit such a credit or exemption for similar taxes paid to other States. [Cites omitted].  As one state court summarized the provisions in force:

"These credit provisions create a national system under which the first state of purchase or use imposes the tax.  Thereafter, no other state taxes the transaction unless there has been no prior tax imposed ... or if the tax rate of the prior taxing state is less, in which case the subsequent taxing state imposes a tax measured only by the differential rate." [Cite omitted].

 The case of threatened multiple taxation where a sales tax is followed by a use tax is thus distinguishable from the case of simultaneous sales taxes considered in [Goldberg v. Sweet], where we were reassured to some degree by the provision of a credit in the disputed tax itself for similar taxes placed upon the taxpayer by other States. [Cite omitted]. In that case, unlike the sales and use schemes posited for the sake of argument here, each of the competing sales taxes would presumably have laid an equal claim on the taxpayer's purse.

b


Finally, Jefferson points to the fact that in this case, unlike the telephone communication tax at issue in Goldberg, Oklahoma could feasibly apportion its sales tax on the basis of mileage as we required New York's gross receipts tax to do in Central Greyhound.  Although Goldberg indeed noted that "[a]n apportionment formula based on mileage or some other geographic division of individual telephone calls would produce insurmountable administrative and technological barriers....," and although we agree that no comparable barriers exist here, we nonetheless reject the idea that a particular apportionment formula must be used simply because it would be possible to use it.  We have never required that any particular apportionment formula or method be used, and when a State has chosen one, an objecting taxpayer has the burden to demonstrate by " 'clear and cogent evidence,' " that " 'the income attributed to the State is in fact out of all appropriate proportions to the business transacted ... in that State, or has led to a grossly distorted result.' " [cite omitted].  That is too much for  Jefferson to bear in this case.  It fails to show that Oklahoma's tax on the sale of transportation imputes economic activity to the State of sale in any way substantially different from that imputed by the garden-variety sales tax, which we have perennially sustained, even though levied on goods that have traveled in interstate commerce to the point of sale or that will move across state lines thereafter. [Cites omitted]. Nor does Oklahoma's tax raise any greater threat of multiple taxation than those sales taxes that have passed muster time and again.  There is thus no reason to leave the line of longstanding precedent and lose the simplicity of our general rule sustaining sales taxes measured by full value, simply to carve out an exception for the subcategory of sales of interstate transportation services.  We accordingly conclude that Oklahoma's tax on ticket sales for travel originating in Oklahoma is externally consistent, as reaching only the activity taking place within the taxing State, that is, the sale of the service. [Cite and footnote  omitted].

    C


We now turn to the remaining two portions of Complete Auto 's test, which require the tax must "not discriminate against interstate commerce," and must be "fairly related to the services provided by the State...."  Oklahoma's tax meets these demands.


A State may not "impose a tax which discriminates against interstate commerce ... by providing a direct commercial advantage to local business."[Cites omitted].  Thus, States are barred from discriminating against foreign enterprises competing with local businesses..., and from discriminating against commercial activity occurring outside the taxing State.... No argument has been made that Oklahoma discriminates against out-of- state enterprises, and there is no merit in the argument that the tax discriminates against interstate activity.

 The argument proffered by Jefferson and amicus Greyhound Lines is largely a rewriting of the apportionment challenge rejected above, and our response needs no reiteration here....  Jefferson takes the additional position, however, that Oklahoma discriminates against out-of-state travel by taxing a ticket "at the full 4% rate" regardless of whether the ticket relates to "a route entirely within Oklahoma" or to travel "only 10 percent within Oklahoma...."  In making the same point, amicus Greyhound invokes our decision in Scheiner, which struck down Pennsylvania's flat tax on all trucks traveling in and through the State as "plainly discriminatory." But that case is not on point.

 In Scheiner, we held that a flat tax on trucks for the privilege of using Pennsylvania's roads discriminated against interstate travel, by imposing a cost per mile upon out-of-state trucks far exceeding the cost per mile borne by local trucks that generally traveled more miles on Pennsylvania roads. Ibid.  The tax here differs from the one in Scheiner, however, by being imposed not upon the use of the State's roads, but upon "the freedom of purchase." [Cite omitted]. However complementary the goals of sales and use taxes may be, the taxable event for one is the sale of the service, not the buyer's enjoyment or the privilege of using Oklahoma's roads.  Since Oklahoma facilitates purchases of the services equally for intrastate and interstate travelers, all buyers pay tax at the same rate on the value of their purchases. [Cites omitted]. Thus, even if dividing Oklahoma sales taxes by in-state miles to be traveled produces on average a higher figure when interstate trips are sold than when the sale is of a wholly domestic journey, there is no discrimination against interstate travel;  miles traveled within the State simply are not a relevant proxy for the benefit conferred upon the parties to a sales transaction.  As with a tax on the sale of tangible goods, the potential for interstate movement after the sale has no bearing on the reason for the sales tax. [Cites omitted]. Only Oklahoma can tax a sale of transportation to begin in that State, and it imposes the same duty on equally valued purchases regardless of whether the purchase prompts interstate or only intrastate movement.  There is no discrimination against interstate commerce.

D


[Court concludes there is a fair relation between a tax and the benefits conferred upon the taxpayer by the State]

IV

 Oklahoma's tax on the sale of transportation services does not contravene the Commerce Clause.  The judgment of the Court of Appeals is reversed, accordingly, and the case is remanded for further proceedings consistent with this opinion.

 It is so ordered.

 Justice SCALIA, with whom Justice THOMAS joins, concurring in the judgment [opinion omitted].

 Justice BREYER, with whom Justice O'CONNOR joins, dissenting.

 Despite the Court's lucid and thorough discussion of the relevant law, I am unable to join its conclusion for one simple reason.  Like the judges of the Court of Appeals, I believe the tax at issue here and the tax that this Court held unconstitutional in Central Greyhound Lines, Inc. v. Mealey, 334 U.S. 653, 68 S.Ct. 1260, 92 L.Ed. 1633 (1948), are, for all relevant purposes, identical.  Both cases involve taxes imposed upon interstate bus transportation.  In neither case did the State apportion the tax to avoid taxing that portion of the interstate activity performed in other States.  And, I find no other distinguishing features.  Hence, I would hold that the tax before us violates the Constitution for  the reasons this Court set forth in Central Greyhound.

 [In Central Greyhound the tax imposed was equal to "two per centum" of "gross income," defined to include "receipts received ... by reason of any sale ... made" in New York. The New York taxing authorities had applied the tax to gross receipts from sales (in New York) of bus transportation between New York City and cities in upstate New York over routes that cut across New Jersey and Pennsylvania.   The out-of-state portion of the trips accounted for just over 40 percent of total mileage.] 

.  The Court noted that:

"[i]f New Jersey and Pennsylvania could claim their right to make appropriately apportioned claims against that substantial part of the business of appellant to which they afford protection, we do not see how on principle and in precedent such a claim could be denied.  This being so, to allow New York to impose a tax on the gross receipts for the entire mileage--on the 57.47% within New York as well as the 42.53% without--would subject interstate commerce to the unfair burden of being taxed as to portions of its revenue by States which give protection to those portions, as well as to a State which does not."[Cite omitted]. 

 The Court essentially held that the tax lacked what it would later describe as "external consistency."  [Container Corp. of America v. Franchise Tax Bd].  That is to say, the New York law violated the Commerce Clause because it tried to tax significantly more than "that portion of the revenues from the interstate activity which reasonably reflects the in-state component of the activity being taxed." [Goldberg v. Sweet].

 The tax before us bears an uncanny resemblance to the New York tax.  The Oklahoma statute (as applied to "[t]ransportation ... by common carriers") imposes an "excise tax" of 4% on "the gross receipts or gross proceeds of each sale" made in Oklahoma.....  The New York statute imposed a 2% tax on the "receipts received ... by reason of any sale ... made" in New York....  Oklahoma imposes its tax on the total value of trips of which a large portion may take place in other States.  New York imposed its tax on the total value of trips of which a large portion took place in other States.  New York made no effort to apportion the tax to reflect the comparative cost or value of the in-state and out-of-state portions of the trips.  Neither does Oklahoma.  Where, then, can one find a critical difference?

 Not in the language of the two statutes.... This linguistic difference, however, is not significant.  As the majority properly recognizes, purely formal differences in terminology should not make a constitutional difference....  In both instances, the State imposes the tax on gross receipts as measured by sales.  Both taxes, then, would seem to have the same practical  effect on the, inherently interstate, bus transportation activity.  If the Central Greyhound Court was willing to look through New York's formal labels ("[e]mergency tax on ... services";  "gross income" tax) to the substance (a tax on gross receipts from sales), why should this Court not do the same?

 The majority sees a number of reasons why the result here should be different from that in Central Greyhound, but I do not think any is persuasive. First, the majority points out that the New York law required a seller, the bus company, to pay the tax, whereas the Oklahoma law says that the "tax ... shall be paid by the consumer or user to the vendor...."    This difference leads the majority to characterize the former as a "gross receipts" tax and the latter as a constitutionally distinguishable "sales tax."  This difference, however, seems more a formal, than a practical difference.  The Oklahoma law makes the bus company ("the vendor") and "each principal officer ... personally liable" for the tax, whether or not they collect it from the customer.... Oklahoma (as far as I can tell) has never tried to collect the tax directly from a customer. And, in any event, the statute tells the customer to pay the tax, not to the State, but "to the vendor...."   The upshot is that, as a practical matter, in respect to both taxes, the State will calculate the tax bill by multiplying the rate times gross receipts from sales;  the bus company will pay the tax bill;  and, the company will pass the tax along to the customer.

 Second, the majority believes that this case presents a significantly smaller likelihood than did Central Greyhound that the out-of-state portions of a bus trip will be taxed both "by States which give protection to those portions, as well as [by] ... a State which does not." [Central Greyhound].  There is at least a hint in the Court's opinion that this is so because the "taxable event" to which the Oklahoma tax attaches is not the interstate transportation of passengers but the sale of a bus ticket (combined, perhaps, with transportation to the state line).... ("The taxable event comprises agreement, payment, and delivery of some of the services in the taxing State....").  Thus, the majority suggests that a tax on transportation (as opposed to the sale of a bus ticket) by a different State might be "successive...,"  but is not "double taxation" in a constitutionally relevant way...  ("no other State can claim to be the site of the same combination").  I concede that Oklahoma could have a tax of the kind envisioned, namely one that would tax the bus company for the privilege of selling tickets.  But, whether or not such a tax would pass constitutional muster should depend upon its practical effects.  To suggest that the tax here is constitutional simply because it lends itself to recharacterizing the taxable event as a "sale" is to ignore economic reality.  Because the sales tax is framed as a percentage of the ticket price, it seems clear that the activity Oklahoma intends to tax is the transportation of passengers--not some other kind of conduct (like selling tickets).

 In any event, the majority itself does not seem to believe that Oklahoma is taxing something other than bus transportation;  it seems to acknowledge the risk of multiple taxation.  The Court creates an ingenious set of constitutionally-based taxing rules in footnote 6--designed to show that any other State that imposes, say, a gross receipts tax on its share of bus ticket sales would likely have to grant a credit for the Oklahoma sales tax (unless it forced its own citizens to pay both a sales tax and a gross receipts tax). But, one might have said the same in Central Greyhound.  Instead of enforcing its apportionment requirement, the Court could have simply said that once one State, like New York, imposes a gross receipts tax on "receipts received ... by reason of any sale ... made" in that State, any other State, trying to tax the gross receipts of its share of bus ticket sales, might have to give some kind of credit.  The difficulties with this approach lie in its complexity and our own inability to foresee all the ways in which other States might effectively tax their own portion of the journey now (also) taxed by Oklahoma.  Under the Court's footnote rules, is not a traveler who buys a ticket in Oklahoma still threatened with a duplicative tax by a State that  does not impose a sales tax on transportation (and thus, would not have to offer a credit for the sales tax paid in Oklahoma)?  Even if that were not so, the constitutional problem would remain, namely that Oklahoma is imposing an unapportioned tax on the portion of travel outside the State, just as did New York.

 Finally, the majority finds support in [Goldberg v. Swee]t, a case in which this Court permitted Illinois to tax interstate telephone calls that originated, or terminated, in that State.  However, the Goldberg Court was careful to distinguish "cases [dealing] with the movement of large physical objects over identifiable routes, where it was practicable to keep track of the distance actually traveled within the taxing State..." [listing Central Greyhound as one of those cases].  Telephone service, the Goldberg Court said, differed from movement of the kind at issue in Central Greyhound, in that, at least arguably, the service itself is consumed wholly within one State, or possibly two--those in which the call is charged to a service address or paid by an addressee....   Regardless of whether telephones and buses are more alike than different, the Goldberg Court did not purport to modify Central Greyhound, nor does the majority. In any event, the Goldberg Court said, the tax at issue credited taxpayers for similar taxes assessed by other States....

 Ultimately, I may differ with the majority simply because I assess differently the comparative force of two competing analogies.  The majority finds determinative this Court's case law concerning sales taxes applied to the sale of goods, which cases, for example, permit one State to impose a severance tax and another a sales tax on the same physical item (say, coal).  In my view, however, the analogy to sales taxes is not as strong as the analogy to the tax at issue in Central Greyhound.  After all, the tax before us is not a tax imposed upon a product that was made in a different State or was consumed in a different State or is made up of ingredients that come from a different State or has itself moved in interstate commerce.  Rather, it is a tax imposed upon interstate travel itself--the very essence of interstate commerce.  And, it is a fairly obvious effort to tax more than "that portion" of the "interstate activity['s]" revenue "which reasonably reflects the in-state component." [Goldberg v. Sweet].  I would reaffirm the Central Greyhound principle, even if doing so requires different treatment for the inherently interstate service of interstate transportation, and denies the possibility of having a single, formal constitutional rule for all self- described "sales taxes."  The Court of Appeals wrote that this "is a classic instance of an unapportioned tax" upon interstate commerce....  

Questions
How does Breyer’s dissent sit with you? Isn’t he correct? Isn’t the tax at issue in Oklahoma essentially the same as the one in New York? One taxes the sale of the ticket, and the other taxes gross receipts presumably from the sales of tickets]. If an entity does no business other than selling tickets, then aren’t the two equal?  

