PROPERTY FINAL 2009

ANSWERS TO PART ONE

1. One must deprive a wild animal of its natural liberty in order to own it.  This can happen in three ways: killing it; mortally wounding it; or physically controlling it in a trap, net, fence, etc,  Also, if the wild animal escapes, and regains its natural liberty, the previous owner’s ownership ceases.

2. Neither Idaho nor people fishing in Idaho, have any claim to ownership of the subject fish, which are wild animals, until, it, she or he deprives the specific fish of its natural liberty.  Since the fish never reached Idaho, neither Idaho nor the people fishing in Idaho, have any chance to deprive the fish of their natural liberty and thus become owners.  Accordingly, neither Idaho nor the people fishing in Idaho have any ownership rights in the subject fish.    
3. Intentionally going onto someone else’s property without permission.  The requisite intent is merely to go where you intend to go; one does not have to intend to be a trespasser.

4. The protester clearly intended to go into the doctor’s office, as exhibited by his actions taken to prevent an abortion (or alt least he thought so).  The protester was on someone else’s property; the doctor’s office was hot his.  None of the facts indicated the doctor invited him in or gave him permission to be there.  Indeed, the quick arrival of the police indicates the opposite.

5. NECESSITY/EMERGENCY

6. (1) the trespasser must be faced with a clear and imminent danger, not one that is debatable or speculative; (2) the trespasser must reasonably expect that this or her action will be effective as the direct cause of abating the danger; (3) there is no legal alternative that will be effective in abating the danger; (4) the legislature has not passed a law specifically precluding the defense.

7. The protestor’s defense of necessity will not succeed.  First, there was no clear and imminent danger that an illegal partial-birth abortion was about to be performed; as the facts indicate, they are rarely done at the end of a pregnancy and the woman was only having a normal physical exam.  In fact, this is an example why uninformed citizens should not be permitted to perform vigilante law enforcement.  There certainly was a legal alternative; the protestor could have called the police, who were only minutes away.  Also, the legislature has passed a law specifically precluding the defense; it states that protestors must keep at least 50 foot buffer zone from the entrance to doctors’ offices.  The protestor clearly violated the statute.

8. Bailment

9. I’ll accept either: a bailment that benefits the bailor or a mutual-benefit bailment.

10. Benefits Bailor: the bailee is liable only for gross negligence or wanton or willful conduct.  Mutual Benefit: The bailee must act as a reasonably-prudent person would act in the circumstances.

11. In all cases under the modern rule, the bailee must act as a reasonably prudent person would act in the circumstances.     

12. Even if we apply the higher duty – the reasonably-prudent person standard – a reasonably-prudent person cannot have been expected to exercise any degree of care over an object of personal property that he or she didn’t even know existed.  The facts indicate that the coat check clerk neither saw the fur piece nor knew it existed.   In addition, the facts don’t suggest how the fur piece was lost, a matter vitally-important in determining negligence.

13. Sister: 
Fee Simple Subject To An Executory Limitation

Brother:
Executory Interest

Widower:
Nothing

14. Sister:
Fee Simple Determinable

Brother:
Nothing

Charity:
Possibility of Reverter

15. The permanent or lasting destruction or substantial physical damage of real estate.

16. When the perpetrator of waste does so by intentional act, e.g., ripping a radiator out of a wall or razing a building.

17. The perpetrator’s waste essentially occurs by way of neglect or negligence, e.g., failing to tend to significant leaks, failing to patch a hold to protect the house from the elements.

18. NO

19. There are two reasons: (1) the brother owns no interest to protect because his executory interest was eliminated by the rule against perpetuities; and (2) Even though it was a conditional fee (FSD), the sister owned a fee simple, and all fee simple owners have the power to commit waste.

20. NO

21. Even though it was a conditional fee (FSD), the sister owned a fee simple, and all fee simple owners have the power to commit waste.

22. Trespasser

23. The trespasser was living in the home; so he clearly intended to be there.  The facts indicate that the trespasser was not an owner, so it was someone else’s property.  Nothing in the facts suggests that anyone gave him permission to be there.  The trespasser meets all three elements of trespass.

24. Trespasser/Adverse Possessor

25. The niece was living there, so she clearly intended to be there.  It does not matter that she believed she had a right to be there; the requisite intent does not require one to intend to be a trespasser.  The niece was not an owner; thus it was someone else’s property.  The niece did not have permission from seller’s estate to be there.

26. NO

27. The doctrine of relativity of title recognizes that one trespasser can have greater rights in real estate than another trespasser.  Under the “priority of occupancy” theory, the first trespasser to arrive has greater rights.  Niece occupied the property before the stranger, and thus prevails.

28. NO

29. The elements of actual and continuous do not require that trespassers never leave the property.  Their occupation will be deemed sufficient if they use as a normal owner would use the property.  Normal owners go on two-week vacations.  Niece’s trip to the Galapagos Islands will not disrupt her adverse possession.

30. Tacking allows successive adverse possessors to add their time together (or tack) to achieve the continuous element (usually 20 years) of adverse possession.  To tack, there must be privity of title/estate which is manifested by a deed, will, intestate distribution or other legally-recognized method of transferring real estate.

31. Niece can add her 6 years (1995-2001) to the Buyer’s 10 years (1985- 1995) because the will from Buyer to Niece constituted privity of title.  The young couple can add their 8 years (2001-2009) to the Niece’s time because the deed between Niece and the young couple also constituted privity of title.  Buyer’s time, Niece’s time and young couple’s time add up to 24 years (1985-2009), well above the 20 year statute of limitations.

32. The statute of limitations should not run against someone who has a disability preventing him or her from commencing an ejectment action against an adverse possessor.  Such disabilities include: incompetence, minority and jail (sometimes).  A disabled owner will receive 10 years after the disability is removed to eject a trespasser, but in no case less than 20 years after the trespass began.  For tolling to occur, the disability must be in place when the adverse possession begins.

33. When Buyer’s adverse possession began Seller’s heir (daughter) was only 15.  Thus, she had a disability that would toll the adverse possession statute of limitations until she turned 18 (1985-1988).  When she turned 18, the statute of limitations began to run.  Tolling does not any effect here because, even accounting for daughter’s minority, more than 20 years passed between 1988 and 2009. The adverse possessors had plenty of cushion to avoid tolling problems.

34. THE SELLER’S SON

35. When the P & S was signed, equitable conversion occurred; the Seller’s title was deemed personal property and the Buyer’s title was deemed real estate.  At Seller’s death, his interest in the real estate would thus pass as personal property.  Seller’s will left all personal property to the son who therefore would receive the purchase price, if paid. 
36. YES

37. The covenants for title do not require that you continue to own; they operate more like contract covenants.  Also, if New Buyer had sued Buyer, no one would dispute that Buyer would have a third-party complaint against Seller although Buyer no longer owned the property.  Seller clearly breached the +covenant of seisin because he didn’t own the property when he sold it to Buyer.  A general warranty deed does not limit this, and we are well within the six-year statute of limitations.

38. $0

39. NO

40. Although the seller clearly breached the covenant of seisin, it is a present covenant that does not run with the land.  It is only enforceable by direct grantees – here, Buyer – and is not enforceable by a remote grantee – here, New Buyer.

41. YES

42. The true owner ousted New Buyer and thus interfered with New Buyer’s right of possession, which the covenant of quiet enjoyment protects.  Unlike the covenant of seisin, the covenant of quiet enjoyment is a future covenant; this means that it runs with the land and is enforceable by a remote grantee such as New Buyer.  And, once again, New Buyer is well within the six-year statute of limitations and the general warranty deed from Seller to Buyer does not limit Seller’s liability.

43. The insurance company could argue that, if the state in which the subject property was located was a so-called “title theory” of mortgages state, the home owner’s grant of a mortgage to the bank constituted a conveyance of title to a third person.  Technically, that is exactly what happens in a title theory state, and homeowners who grant mortgages might unwittingly void their homeowner’ insurance policies.

44. THIRD BUYER

45. Third Buyer prevails for two reasons: First, the applicable recording statute is a race-notice statute where a subsequent BFP prevails over a prior grantee who fails to record only if the subsequent BFP records first.  Third Buyer is subsequent to Second Buyer.  Third Buyer is a BFP because he took without any notice of the conveyance to Second Buyer and paid substantial value.  And the facts are clear that Third Buyer recorded first.  Second, Second Buyer never put his deed in the chain of title because he never recorded.  Third Buyer will be unable to find the deed in a title search and will prevail.

46. THIRD BUYER

47. This is a pure notice statute, in which a subsequent BFP prevails over a prior grantee who fails to record even if the subsequent BFP fails to record himself.  Third Buyer is a purchaser subsequent to Second Buyer.  He is a BFP because the facts indicate he paid substantial value and took without notice of the sale to Second Buyer.  The instant the deed was delivered to Third Buyer, he prevailed over Second Buyer, who had not recorded.

48. NO

Owner is seeking to enforce a covenant running at law (monetary damages).  Owner must have intended the covenant to run with the land; its recording indicates that this is the case.  Such a covenant must touch and concern the land; this element is satisfied if the covenant is a use restriction, which this covenant clearly is (only for residential purposes).  Finally, there must be privity of title (a relationship between the litigating parties through the land).  Since an adverse possession is deemed to break the chain of title and establish a new one, there is no privity of title between Owner and Adverse Possessor.

49. YES

This time, Owner is attempting to enforce the covenant in equity (by injunction).  The first two elements are the same as for a covenant running at law and, as explained in the last answer, have been satisfied.  The third element is different: it is notice instead of privity of title.  Notice includes constructive notice, which is recording at the registry of deeds.  Since the deed with the covenant was recorded within the chain of title, Adverse Possessor could have found it in a title search and he had notice of it (although he wasn’t in privity of title with Owner).  Owner has met all three elements for a covenant running in equity and will prevail.

50. Nephew:


Life Estate

First-Born Son:
 
Contingent Remainder

Children of First

Born Son:


Nothing (violates RAP)

