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YOUR ENTIRE SOCIAL SECURITY NUMBER:

INSTRUCTIONS:

The instructions run onto the next page. You may read this page and then turn the
page to finish reading the instructions. You are not to look beyond the second page
of instructions until you are instructed to begin the exam.

Please take four (4) blue books. Please write “Scrap” on one of the biue books. Please
write “One,” “Two,” and “Three” on each of the other three blue books. Please write
your social security number on alf four blue books. '

Please do not identify yourself in any way other than by social security number. Please
do not write any information in your blue book. scrap book, or this exam booklet that
might reveal who vyou are.

This is a closed-book examination; other than writing implements, you are not to have
any materials on your table or at your feet. Please place all books, knapsacks, briefcases,
etc. at the side or front of the room.

Please do not use your own scrap paper. You may use the blue book labeled “Scrap” as
scrap paper. Please turn in your scrap blue book with your exam blue book and this exam
booklet. I will not accept any blue books atter you have turned in your exam materials -
no exceptions.

This examination consists of six essay questions of equal weight. The suggested time for
each question is 30 minutes. Despite the fact that 6 times 30 minutes is three hours, 1 will
~ give you three and one-half (3.5) hours to complete the exam. You may use the extra
half hour however you like, if you choose to use it at all,

You are limited to five (5) pages for each answer. Please write on every line, and on both
sides of each page. You can fit two answers into each blue book. Book “One” will
therefore have your answers to Questions 1 and 2; Book “Two” will have your answers to
Questions 3 and 4; and Book “Three” will have your answers to questions 5 and 6.

Please follow this format even if you do not use all five pages per question, and can fit
more than two questions into a book.

Please read each question carefully and make sure to apply all the relevans law pertaining
to each question. Please keep in mind, however, that time is a factor; you should not



waste precious time on esoterica or pinutiae. Please assume | know the facts, but
nothing else. (In other words, don’t needlessly restate the facts.)

Please make your answers legible. 1 cannot grade what 1 cannot read.

There is a bathroom book at the front of the room. Please sign out and in when you leave
the room.

You have three and one-half (3-1/2) hours to complete the exam. 1 will tell you when
there are 15 minutes left, at which point 1o one may leave the room. 1 will also warn you
when there are 5 minutes left and | minute left. When I call time, you are to bring up
your exam and blue books immediately.

GOOD LUCK!
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Questions One and Two Are Based On The Following Fact Pattern:

Fifteen years ago, Alison Alldone went into a coma following a horrific automobile
accident in her home state of Alahambra. Since then, Alison has been in a nursing home,
kept alive by a feeding tube, Although there is no medical evidence that she has ever
regained consciousness, her mother insists that Alison recognizes her and often smiles at
her. Five years ago Alison’s husband, Howard, after several years of devotedly caring for
his wife, suggested that the feeding tube be removed. Howard had reluctantly become
convinced that there was no hope that his beloved Alison would regain consciousness,
and said she had told him she did not want to be kept alive by artificial means. When the
nursing home refused to remove the tube, Howard sued. In opposing Howard’s action,
the nursing home was joined by Alison’s parents, who insisted that Alison would not
have refused life sustaining medical treatment.

A lower court found for the nursing home, finding no clear and convincing evidence of
Alison’s wishes, but the Alahambra Supreme Court. the state’s highest court, reversed,
stating that Howard’s testimony that Alison told him she would not want to be kept alive
by artificial means was the only admissible evidence offered on the matter, and it
constituted clear and convincing evidence of Alison’s wishes. The Alahambra Supreme
Court ordered the nursing home to remove the feeding tube, finding that Alison had a
constitutional right to refuse life sustaining medical treatment. As 2 result of the
Alahambra Supreme Court’s decision, Alison’s doctors removed her feeding tube.

Immediately following the Court’s decision, the Alahambra State Legislature passed a
statute providing both “emergency” and “future cases” provisions. The “emergency”
provision authorized the Governor of the State of Alahambra to order reinsertion of
Alison’s feeding tube. Although that portion of the statute did not mention Alison
Alldone by name, the timing provisions it contained make it undeniably clear that
Alison’s is the only case to which that portion of the statute can apply. The “emergency”
provision of the statute also stated that the authority granted to the Governor o reinsert
Allison’s feeding tube was “a political question within the exclusive and unique
jurisdiction of the legislature,” and was therefore “not reviewable by the Alahambra
Supreme Court or any subsidiary court.” Jethro Hedge, the Governor of Alahambra,
quickly ordered that Alison’s feeding tube be reinserted, and the order has been carried
out. Alison remains in 2 comatose state.

The “future cases” provision of the statute also authorized establishment of 2 “Coma
Review Board” (CRB) to approve alt future requests to remove feeding tubes from
comatose patients. The statute provided that the CRB would be composed of seven
members, with four selected by the Governor, with the advice and consent of the State
Senate, and three selected by the Chairman of the Legislature’s Health and Human
Services Committee. The statute provided that, before making a decision to remove a
feeding tube, the Commission must receive “reasonable evidence” of the desires of the
comatose individual from a “refiable source.” Finally, the statute provided that any
person agarieved by a decision of the CRB may seek to have the decision reconsidered
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by a three person Review Board composed of “the Governor, the Chairman of the Health
and Human Services Committee and a priest.”

For the past seven years Howard has been involved in a romantic relationship with
another woman, with whom he now has a two-year old child. The couple has been living
together for three years, and would iike to et married. Alahambra has a criminal statute
prohibiting adultery.

Just like the federal government, the State of Alahambra has a tripartite form of
government; the branches of government are legistative, executive and judicial. The
allocation of powers provisions of the Alahambra Constitution are substantially similar to
those of the United States Constitution, and the Alahambra Supreme Court has ruled on
several occasions that Alahambra courts deciding questions involving allocation of state
power under the Alahambra Constitution may rely on United States Supreme Court cases
as precedent. On the other hand, the Alahambra Constitution does not expressly provide
a right to individual privacy, and the Alahambra Supreme Court has never found a right
to privacy under state law,

Howard would like to challenge the action of the Alahambra Legislature and Governor,
but is also worried that Alison’s parents may encourage the state to charge him with
adultery.

Question One

In no more than five (5) pages, please discuss in detail whether the Alahambra
Legislature and Governor’s exercises of governmental power were proper under the
constitutional tenets you learned this semester.

Please also address whether Howard and/or Allison have a right to seek immediate
review to the United States Supreme Court. Finally, please address any possible
procedural impediments that might affect the ability of Howard and/or Alison to exercise
their constitutional rights.

Please do not address any of the individual constitutional rights of Howard and Alison
since you will be asked to do that in the next question.

Ouestion Two

In no more than five (5) pages. please discuss in detail the individual constitutional rights
of Howard and Allison.
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Question Three

In March 1997 Massachusetts Governor William Weld signed the Metropolitan Highway
Systems bill authorizing the Massachusetts Transit Authority (MTA} to increase tolls at
the Allston-Brighton (Interstate-90) and Route 128 (Interstate 95) toll plazas from $.50 to
$1.00, and at the Ted Williams Tunnel and the Sumner Tunnel from $2.00 to $3.00. Both
toll plazas are on what are considered to be “interstate™ hi ghways, The revenue from
these toll increases would help finance Boston's Central Artery/Third Harbor Tunnel
Project, commonly known as the "Big Dig." That project aims to bury stretches of
Interstate-93 beneath the city and extend Interstate-90 to Logan International Airport,
MTA is responsible for generating through tolls approximately $1.5 billion of the nearly
$6 billion needed to complete work on the Interstate 90 segment,

The toll increase was scheduled to go into effect on January 1, 2002. In response to
public opposition. MTA postponed the increase until July 1, 2002 and unplemented a
“Resident Only Discount Program.” under which state residents who drove automobiles
equipped with “FAST LANE” transponders would receive toll discounts of $.25 at the
Allston-Brighton and Route 128 tol} plazas and $.50 at the tunnels.

The FAST LANE system allows vehicles equipped with a transponder to pass through
toll plazas without having to stop and pay. Participants must purchase a transponder
from MTA for $27.50. The transponder is a small plastic device attached to the
windshield. It signals the car's identity to an MTA facility, which automatically charges
the toll to the driver's account. Drivers generally assign their account to their credit card
which is billed $20 at the outset; thereafter, tolls are deducted until $10 remains, at which
point an additional $10 is billed to replenish the account. Cars equipped with
transponders used in other cities that -- like the E-Z Pass system -- are interoperable, may
drive through FAST LANE toll gates without stopping, but do not receive discounts, (E-
Z Pass is the equivalent electronic toll payment system used by the State of New York.)
There is no federal legisiation addressing the matter of tolls on interstate highways.

On July 4, 2002, Dick Doran drove through the Allston-Brighton and Route 128 toll
plazas. Doran is a Vermont resident who did not have a transponder in his automobile, so
he paid the full tolls. On July 5, 2002, Suzie Saunders drove through the same toll plazas.
She is a New York resident who had an E-Z Pass, but not a FAST LANE, transponder.
She therefore also paid the full tolis.

Doran and Saunders have filed a joint action in the Federal District Court for the District
of Massachusetts alleging that MTA's discount system is unconstitutional. The matter is
scheduled for a preliminary status conference in about 30 minutes before District Judge
H. T. Roadjack. who has been assigned the case. So that he may conduct an intelligent
and efficient conference, he has asked you, his able law clerk, to write a brief
memorandum addressing any substantive and procedural issues that might be involved in
the case. In no more than five (5) pages. please do so.

LA



Question Four

The administration of President George W. Bush (the Bush Administration) believes that
huge verdicts in personal injury cases line the pockets of greedy lawyers and a few lucky
plaintiffs, while harming most consumers, The Bush Administration also posits that
liberating American businesses from the fear of crushing liability would assist in jump-
starting the economy and returning us to boom years of the 1990s. Whether you agree
with the Bush Administration or not {your politics are not relevant), several
Administration-supported “tort reform” measures currently wending their way through
Congress are likely to raise constitutional concerns.

For the purposes of this question, please consider the "Common Sense Medical
Malpractice Reform Act of 2003," currently pending in the House of Representatives.
This bill would cap damages in medical malpractice cases for non-economic injury at
$250,000. For example, if, as a result of a botched surgery, a patient becomes a
quadriplegic, he or she could only recover a /otal of $250,000 to compensate for both
pain and suffering and punitive damages. This would be true even if the jury returned a
verdict for $1 mitlion for pain and suffering and another $1 million in punitive damages
as a result of the "conscious, flagrant indifference” of the physician. (The patient would
nevertheless be able to recover his or her medical bills, lost job earnings and the cost of
hiring someone to assist in the everyday tasks he or she can no longer perform.) If
passed, the Common Sense Medical Malpractice Reform Act would expressly preempt
state law to the extent state law is inconsistent, and would apply to all malpractice cases
(against doctors and other health care providers) in both federal arid state courts.

Assume for this question that Congress passed the "Common Sense Medical Malpractice
Reform Act of 2003," and that President Bush signed it into law. Six months after the
law took effect, the case of Ima Vick-Timm, a 32 year-old Maryland plaintiff suing in
state court, went to trial. Ima claimed to have lost the use of her legs because her doctor
damaged her spine while performing a relatively simple surgery in an intoxicated
condition,

The doctor performing the surgery has been practicing medicine for 37 years, and is only
licensed to practice in Maryland. He has never been licensed to practice in any other
jurisdiction. Maryland state law allows damages in medical malpractice claims for pain
and suffering without limitation. Maryland state law also permits punitive damages
awards with no cap or limit.

The jury returned a verdict awarding Ima actual damages of $126,374, “pain and
suffering” damages of $1.2 million, and punitive damages on account of the "conscious,
flagrant indifference” of the physician in the amount of $5 million. Citing the Common
Sense Medical Malpractice Reform Act of 2003, the trial judge left the actual damages
verdict intact, but reduced the pain and suffering and punitive damages awards to a total
of $250,000. This reduced Ima’s total verdict from over $6.3 million to $376,374.



Ima has hired you to appeal the trial judge’s action in reducing the jury verdict under the
Comman Sense Medical Maipractice Reform Act of 2003. She would like to argue that
the Act is unconstitutional as applied o her.

In no more than five (5) pages, please discuss in detail whether the Act, as described, is a
proper exercise of Congressional power.

Question Five

At the urging of innumerable constituents tired of telemarketers calling their homes in an
effort to sell credit cards, long-distance telephone service, equity credit fines and the like,
Congress passed a “do not call” statute, which enables consumers to register with the
Federal Trade Commission to be placed on a "do not call” list. Three months after a
consumer registers his or her phone number, commercial telemarketers are forbidden
from calling the number. For a fee $25 per area code, with a maximum fee of $7,375, a
telemarketer can receive a list of all the numbers on the no-call list. If a telemarketer
makes an unauthorized call, the consumer can go back to the FTC’s website,
donotcall.gov, and file a complaint. The FTC is then supposed to prosecute the offending
company; violations are punishable with fines up to $10,000.

The statute expressly does not apply to political organizations, charities, telephone
surveyors, or companies with whom the consumer has an existing relationship. In other
words, registered consumers can stilf get calls from political parties seeking
contributions, public radio stations doing telethons, churches seeking donations for a new
building, universities seeking donations from alumni, the American Red Cross seeking to
attract blood donors, and the like.

For obvious reasons, the statute has the support of a huge number of Americans; we have
registered over 50 million phone numbers since the program began in late June 2003.
But the telemarketing industry views the "do not call" registry as economic death and a
violation of its right to free speech.

In no more than five (5) pages, please discuss whether the telemarketing industry has a
right to free speech in a commercial context, and whether the "do not call" law, as
described, unconstitutionally infringes First Amendment rights.

Question Six

William H. Park was killed on November 2, 1978, in a job-related accident at his place of
employment, the Draper Division of Rockwell International Corporation at Beebe River,
Campton, New Hampshire. He was killed while performing maintenance on a Nicholson
Ring Debarker, a2 machine used to remove bark from logs. While he was working on the
machine, a photo-electric beam was broken, which caused a set of heavy rollers to
descend upon him, crushing him to death. At the time of his death, Mr. Park was not
married and had no children.
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After 1959, a comprehensive New Hampshire worker's compensation statute imposed a
conclusive presumption that made it very difficult for employees to sue their employers
under the common faw. In nearly all cases, it is now presumed that employees have
chosen to be covered by the exclusive worker's compensation scheme rather than the
common law,

In 1978, four months prior to the death of Mr. Park, the New Hampshire legislature
amended the worker’s compensation law. Under the new statutory scheme, the estates of
employees who are fatally injured on the job, and who leave no dependents at the time of
death, are entitled to receive only $1,200 in burial expenses. The estate and non-
dependent relatives receive nothing beyond this sum even if reasonable funeral and burial
expenses exceed $1,200. When the New Hampshire legislature adopted this amendment
in 1978, it failed to provide any increase in benefits or quid pro quo in return for
eliminating an employee's estate’s right to sue. In all other wrongfiil death cases, the
legislature has provided that the estate of a person who dies without dependents is
entitled to receive up to $50,000.

Mr. Park’s estate (and the non-dependent relatives it represents) is unhappy that it will
receive only $1,200 on account of Mr. Park’s death when it would have received $50.000
if he had died with a dependent wife and/or children. The estate would like to challenge
such disparate treatment under the New Hampshire worker’s compensation statute,

In no more than five (5) pages, please discuss whether such disparate treatment infringes
any constitutional rights of Mr. Park’s estate or non-dependent relatives.

END OF EXAM

HAVE A HAPPY HOLIDAY



Grading Sheet for Fall 2003 Exam

This grading sheet is a guideline only. Students may get extra points for relevant issues not identified on the
grading sheet. Students do not get credit for merely mentioning or cryptically addressing the stated issues,
which must be discussed 1n a meaningful and intelligent fashion. Please also understand that it would be very
difficult for a student to address all the issues included in this grading sheet, and that I take this into account
when setting grades.
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OUESTIONS ONE AND TWO

Question One

Separation of Powers

Legislative branch generally makes the laws (Art. 7). Executive branch generally enforces the laws (Art. II): Judicial branch
generally interprets the laws, consistent with the Constitution (Art, I11)

Specific acts of each branch:

Executive: Nominate Supreme Court Justices. Commander-in-Chief. Makes treaties, Foreign Affairs Execute and
Implement Laws

Legislative: Makes Laws. Lay & Collect Taxes, Defense, Mititary, Declares War, Conunon Welfare, Regulate
Commerce
Judiciary: Interprets federal laws, applies the Constitution

In determining that Alison had no right to refuse medical treatment, the Alalambra legislature is engaging in “adjudication.”
This 1s the type of aclion is left for the courts under separation of powers doctrine.

The legislature should formulale gerneral policy. It should not nide on specific cases. Again, this is ieft for the Courts when
they interpret appticable laws.

Right of Judiciary to Decide Constitutional Matters

Marbury v. Madison — The Supreme Court is the finat arbiter in regard ro Constitutional matters. Since the allocation of
power between the branches of government is a matter addressed in the Constitution, the Supreme Court gets to decide.

Marbury v. Madison also makes it clear that the Constitution is supreme: it trumps any inconsistent jaw.

To the extent that the Alahambra Legislature’s action violates federal Constitutional law, the Courts will abrogale it.

Right to Appeal State Court Decision to U.S. Supreme Court

Federal Court Jurisdiction in General

- Justiciability: there must be an actual dispuie affecting the parties’ rights. The federal courts —including the
Supreme Courl—will not render “advisory™ opiniens. Seems satisfied here,

- Federal Question Jurisdiction: the right to refuse medical treatment involves substantive due process considerations
under the Federal Constitution. The question abou staffing the CRB with a priest raises separation of church and
state/First Amendment issues. Thus. there are federal questions and concomitant federal court jurisdiction,

Supreme Court Jurisdiction Specifically

Original Jurisdiction — None are applicable here

- dispuies between states
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- proceedings 10 which ambassadors. ofher public ministers. consuls, or vice consuls of foreign states are
parties

- coniroversies between the United States and a Siate
- actions or proceedings by a State against the citizens of another State or against aliens

Avnpellate Jurisdiction

- Article TH. Section 2: admiraily and maritime cases: Uniled States as a party, actions between citizens of
different states: actions between citizens of the same state claiining lands under grants of different states

- Congress has allowed the Supreme Cowrt discretionary review over appeliate cases
- Supreme Court Rule 10 provides guidelines for discretionary review:

- Whenever there is a conflict between court of appeals

- When a state cowrt of last resort has decided a federal law incorrectly

- When the lower federal courts decide a federal law incorrectly

- This case doesn’l seem to {if into any of the categories. Tt will probably have to go to a federal trial court
first. or back to the highest courl of Alahambra. before the U.S. Supreme Court will take it.

Paolitical Question Doctrine

A form of "abstention” that federal courts employ to maintain proper separation of powers between the three branches of
goverunent. The court determines that the issue is nol properiy subject to judicial resolution, but is properly resoived by the
other branches of government. E.g.. Congress. not the courts, should handie legistative matters

- Three part tesi: Is there a textnally demonstrable constitutional commitment of the issue to a coordinate
branch of government? Do the words in the constitution say that this area is to be handled by congress or
the executive?

- fs there a lack of judicially discoverable and manageable standards to resolve the issue?

- Would a judicial decision evince a lack of respect for a coordinate branch of government? Or, would it be
power grabbing - is the judiciary rving lo take power away from a coordinate branch of government?

Here, the question of whether someone has a right to refuse medical treatment clearly invokes the constitutionally protected
interest of liberty. and thus is properly before a count,

In fact, Marbury v. Madison and a host of other cases make clear that il is the Alahambra legislature, not the courts, looking
to grab power here.

Adequate and Independent State Grounds Abstenfion?

The doctrine is invalved when the Supremie Court is reviewing the final judgments of state courts.

The Supreme Court will abstain from deciding cases that can be decided on “adequate and independent state grounds.”
When invoking the adequate and independent state grounds doctrine, the Supreme Court is saying that its job is to deal with
federal questions of law, not state questions of law.

This is easy when the Supreme Court seeks (o review siale decisions based entirely on issues of state law; it will not touch the
case.

Tt gets tougher when the state court decision rested on both federal faw and state law, In such cases, if the Supreme Court’s
opinion on the {ederal issues would not change the oulcome of the case because the judgment rests on unreviewable
staie law. the Supreme Court witl not review the federal issues in the case.
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Analysis to follow under the adequate and independent sinte grounds:

- First. decide whether the state kny grounds are “adequate”™ A state faw ground is adequate if it fully sustains the
resull. it does not violale federal law, a federal teeaty or the constitution itself,

- Herc. there appears to be no Alahambea state law on the right of privacy or the right to refuse medical
tremment. happears that resort must be had (o applicable federal law (Cruzan) in such circumstances.

- Second. decide whether the state law grounds are “independent”™: A state ground is independent if is it not based on
state courts understanding of the federal law.

- Here. the Alahambra Supreme Courl’s decision seems dependent, or at least intertwined, with federal
notions of liberty interests and a constitutionat right 1o refuse medical treatment,

Thus, the Alahambra Supreme Court’s decision seems to be neither adequate nor independent, and the Supreme Court would
not abstain from hearing the case on the adequate and independent state grounds doctrine.

Justiciahility: Standing, Ripeness, Mootness?

Standing: In order to have standing (o challenge a law on constitutional grounds you must be able to demonstrate injury in
fact. It cannot by hypothetical injury or speculative injurv: it mist be more than just an injury that an average citizen will
suffer as a result of the statute.

- Requirements of causation and redressibitity

- Concept of third-party standing: close retationship between Howard and Alison

- Alison. or Howard on Atison’s behalf as her guardian. clearly face injury in fact. The right to refuse medical
reatment involves one’s well-being and dignity. The Supreme Court also is clear that substantial individual liberty
interests are involved,

- 1t is questionable whether Howard has standing in his own capacity. The harm is to his wife, and he can avoid
further injury in fact by obtaining a divorce. ] would seriously question whether he has standing in his individual
capacity to redress Alison’s right to refuse medical treatment.

Ripeness: There must be a live controversy al the time the action is brought. There cannot be any administrative or other

impediments to litigation pending. You have to have finalized all your administrative appearances for your case to be ripe

for review.

- The statute itself seems to answer this question. It says under the “emergency” provisions that only the Governor is
authorized to reinsert the feeding wbe. And. the Governor has in fact acted to reinsert the feeding tube. Nothing

more reinains to be done under the law. Since. Alison remaing in a comatose state, there exists a live controversy.

Mootness: The circumstances or factual basis that support the litigation has ceased or ended. There is no fonger 2 live
controversy before the court.

- Alison remains comatose: there continues to exist a live controversy. The case is not moot,
- Roe v. Wade situation: repetitious nature and evading review

Eleventh Amendment Immunity?

The Eleventh Amendment makes states imumune to suits claims for money damages asserting federal claims whether brought
by residents of that state or by those of sonte other state.

This immunity does not apply 10 injunctions against future actions.

Congress and the states can nullify or abrogate Eleventh Amendment immunity for states under a specific federal or state
statute. However. Congress and the states may do so only by making ils inlention umunisiakably clear.

-
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The Fourteenth Amendment, however. enacted afier the Eleventh Amendment and gave Congress specific authority in
Section 3 to pass taws supporting the equal protection guarantee of the Fourteenth Amendment as long as Congress has
specifically stated in the legislation an intent fo abrogalte immunity. There seems to be no act of Congress in play here.

Here. since Alison and Howard appear to be suing for declaratory relief or an injunction — neither of which involves money
_ a ! slol ) ) Y
damages — it appears that the 11" Amendment doesn 't apply.

Composition of Coma Review Bourd ~ Relivious “Entanglement™?

Problems under the “establishmen” clause. The state cannot prefer one religious sect or denomination over another. and the
state cannol prefer religion over absence of refigion.

Cases discriminating against religion or a sect of religion are generally subjected fo strict scrutiny. Laws of general
application that only incidentally burden religion are subjected 1o rational basis.

(1) The stanute nrst have secular purpose: (2) the statute must not have primary effect of advancing or inhibiting religion; (3)
the statute’s effect must not create excessive entanglement in light of the first two prongs.

It’s hard 1o argue that the legislation creating the CRB is one of general application that enly incidentally burdens religion
when it states that one of the members of 1lie Board nyust be 2 priest. Since. tlds can reasonably be assumed o be a Roman
Catholic or Episcopal priest. the state. at the least. is preferring religion over absence of religion, and likely is preferring one
or two denominations over others.

The inclusion of this provision also likely demonstrates that the statute has a primary effect of advancing religion, and
requiring participation by a member of the clergy smacks of entanglement.

Delegaiion Doctrine

Delegation is essentially recognition that in some circumstances it is okay for one branch of goverunent to assign its duties to
another branch of government. So, far example. Congress could delegate some functions fo the President,

However. for 1his to happen. for Congress to be able 10 delegate power under this Delegation Doctrine Congress is required
to set forth intelligible principles 1o which the delegee must conform. tn other words, Congress is required to set forth
intetligible principles that articulate the goals o be achieved. Congress can’t give up its primary function of policy making,
and must provide clear guidelines (o the delegee 10 insure that this doesn’t happen.

The courts will give wide discretion on this and wili allow incredibly broad principles to be articulated. There is not much
requirement for specificity in defegation.

If the delegee is merely filling in the gaps of a broad policy created by Congress, then this is okay.

Appeintment Power — Exceutive Branch

The constitution allows the president/executive to make appointiments. When it comes to superior officers the president has
the right to appoint. but that right is subject to the advice and consent of Congress. When it comes to inferior officers the
president has the ultimate right to appoint.

An inferior officer is someone who answers 1o someone who is below the president. At least one step removed from the
president. A superior officer, therefore. would have to answer directly to the president.

Question Two

Right to Dic/Liberty Interests — Cruzan

Constitutionally protected liberty interest in refusing unwanted medical treatment

Balance liberty interests against relevant stale interests
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State may require that wishes as to the withdmwal of Hle-sustaining medical (reatment be proven by clear and convincing
evidence

State has legitimate interest in the prolection and preservation of luman life

State not required 10 accept "substituted judginent™ of close fnnily members absent subsiantial proof that their views
reflected views of patient

The facts regarding when the CRB may deny a request lo remove a feeding tube are vague. 1f the CRB is limited to denying
such requests only when there js insufficient evidence of the desire of the comatose individual to refuse treatinent, then the
scheme probably doesn’t violale Cruzan.

But. if the CRB is given wide discretion to deny reques(s (o remove feeding tubes, even when faced with substantial evidence
that the request is ip accord wilh the desires of the comatose individual. then the legislation would run afoul of Cruzan.

Howard’s Adultery — Privacy

Many states stitl have crininal adultery statutes on the books.

The recent case of Lavwrence v. Texay calls into question whether such statuies — involving private relationships between
individuals within the confines of their homes ~ run afoul of 14th Amendment liberty and privacy protections,

According to Lentrence:

- “Liberty protects the person from unwarranted government intrusions into a dwelling or other private places. In our
tradition the State is nat ommipresent in the home. And there are other spheres of our lives and existence, outside the
home, where the State should not be a dominant presence. Freedom extends beyond spatial bounds. Liberty
presumes an autonony of self that includes freedom of thouglit. belief. expression, and certain intiinate conduct.”

- The Fourteenth Amendment accords constitutianal protection 1o personal decisions relating to marriage, procreation,
contraception. family relationships. child rearing, and education,

- Neither the State nor a court should “define the meaning of the relationship or . . . set its boundaries absent injury 1o
4 person or abuse of an institution the law profects, It suffices for us to acknowledge that adults may choose to enter
upon this relationship in the confines of their homes and their own private lives and still retain their dignity as free
persons. When sexuality finds over! expression in intimate conduct with another person, the conduct can be but one
element in a personal bond that is more enduring. The liberty protecied by (he Constitution allows homosexual
persons the right to make this choice.”

But valid arguments remain against extending this protection 1o adulterous relationships because they may: (1) subvert the
long-established and recognized institution of marriage: (2) pose significant risk to the children of an existing marriage who
might well face the divorce of their parents because of adullerous affairs: (3) create a greater risk of children born of such
adulterous affairs out of wedlock: (4) cause further financial strain our economic and social institutions.

OQUESTION THREE

Concept of Federal Supremacy

Article V], Section 2: "The constitution and the Iaws of the United States which shall be made in pursuance thereof: and all
treaties made or which shall be made. under the aulbority of the United States, shall be the supreme law of the land: and the
Jjudges in every state shall be bound thereby. anvthing in the constitution or laws of any state to the contrary
notwithstanding.”

This involves the states™ power to regulate. As we know. all power nol expressly provided in the constitution is reserved to
the states under the Tenth Amendment. But there are further means by which the Constitution can limit the states rights to
act under the Tenth Amendmen.

There are three channels to limit the states’ riglt 1o act:

1. Law of preemption
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2, The Dormant Conunerce Clause (sometimes called the “Negative Comierce Clause™)
3. The privileges and innnunities clause under Arlicie 1V, Section 2.

Preemption

Preemption employs the Supremacy Clause 1o deal with what happens when federal action conflicts with state action. If
there is a confiict between Federal law and siate taw this preemption doctrine is going to apply.

The major point of deing preemplion analvsis is 1o examine e intent of Congress: can we say that Congress expressiy or
nmupliedly intended that its federal v be exclusive

There are two situations where preemption will apply:

Express Preemption: Where a federal law expressiv stafes that i1 is preempting all state and local law,
P | p RN

- look to the statute itself and to the Congressional Record (floor debates and the like)

Implied Preemption: Where we look at a federal statute. compare it to a state statute or state law, and then say that a proper
reading of the federal tnw imiplies preemption of state law.

There are two tvpes of implied preemption:

0, Field preeniption

- when Congress creates an extensive and pervasive legislative scheme so that one can draw the inference
that it has intended (o leave no room for slates to supplement it

- Examples of Field Preemption include federal bankrupicy laws and federal immigration laws
PR Conflict preemption

- It takes two forms:

1 Where compliance with both the federal and state law is impossible. You would violate the
federal law by complying with the state law. There. of course, federal law will preempt the state
b,

2. Even though it is possible to comply with both the federal and state law, compliance with the state

law would scrve as an obstacle for the federal law to achieve its full purpose and objectives.
In other words. the state faw would serve as an impediment to the federal law fally achieving its
pposes and objectives.

Here, there is no type of preemption because the facts state: “There is no federal legislation addressing the matter of tolls on
interstate highways.”

Dormant Commerce Clause

The Dormant Commerce invelves the interplay between the power of Congress to regulate inferstate commerce and the rights
of the states under the Tenth Amendment 1o engage in acts not otherwise reserved 1o the federal government.

Sometimes. in matters of interstate conmmerce. Congress does not pass a statute that can be said to preempt state action on the
matter. Does that mean that the slates are free 10 acl without Himitation? The answer. of course, is “no” because interstate
commerce is conceplually a matter better handled an the federat level.

The Dormant Commerce Clause essentially operates as a check on states that enter into the field of interstate commerce. The
question becomes how much of a limit can the federal government and congress put on the states powers 1o act.

States normally look to place their interests. and their cilizens' interest. first. Sometimes this has an adverse effect on out-of-
staters or on inlerstate conunerce i genernd. That is where the dormant commerce clause comes in,

[wiY



What we are really saving here is that the Commerce Clause has two distinet Tunctions:

Affirmalive funcrions. which authorize congressional action over interstate commerce

Under the Dormiam Commerce Chause. the principle is that even if congress fails to preempt or act in regard to
interstale commerce the siares cannot act in regard 1o interstate commerce if their actions place a burden on
interstate conmerce.

In other words. even when congress fails (o act expressly in regard to intersiaie commerce or when congress fails to preempt
what the states are doing the states cannot act if they place an undue burden on interstate commerce.

The theory hiere is the Dormant Commerce Clause or the Negative Commerce Clause because there is nothing in the
Commerce Clause that says the states doesn’t get to burden intersiate conmerce.

Some exaniples of this question whether a state or Jocal law discriminates against out of stators are: (1) When 2 state
prevents out of state banks [rom owning investment businesses within state. (2) A state passes a law from preventing out of
state dairies from seiting milk at prices lower than in state dairies. (3) A state passes a law giving shorter statutes of
limitations to out-of-staters than in staters,

When we are talking about the Dormant Commerce Clause what we are looking for is essentially discrimination between out-
of-staters than in-staiers.

Two-step analysis:

1.

Lack at the state statute and determine whether il facially discriminates, or discriminates in effect.

- Il on the face of the statme, or if in the effect of the statute. it treats out-of-staters differently than in-staters,
apply strict scrutiny: the state statute wili be struck down unless the discrimination is demonstrably
Justified by a valid factor wirelated to economic protectionism. When the statute amounts to simple
economic prolectionism. a per se rule of invalidity witl apply.

Sometimes a law is not discriminatory either facially or iy effects but it still does have an impact on interstate
commerce,

- If'a state regulation is not discriminatory on its face and only incidentally restricts the flow of interstate
commerce. we do not do the strict scruliny fest where you just declare the statute to be invalid. Instead, we
do a balancing test under Pike v. Bruce Church. Inc.: uphold the state regulation unless it is clearly
excessive in relation to local benefits.

- If a legitimate locat purpose behind the statute is found. then it becomes a question of degree. Does the
legitimate focal purpose outweigh the burden is places on interstate commerce?

- Example: Minnesota v. Clover Leal Creamery. Minnesota was one of the first states to require recveled
milk botties and required that everyone who sold milk in the state of Minnesota to use recyclable bottles.
The stainte treated out-of-staters and in-staters the same. and under the balancing test balance the positive
local effect on the environment against the burden on interstate commerce (out-of-state bottle
manufacturers. which produce on a national level. are burdened by having to comply with a boitle bill
unique 1o one state).

Exceptions to the Donmant Commence Clause;

Congress approves the state or local action that would discriminate against out-of-staters.

When the state is a “market participant.” This means that when the state itself is involved in the business it can then
favor its own citizens over owi-of-stalers. Example: In Reeves, Ine. v Stake. the state of South Dakota ran a cement
company and was allowed (o charge less to in state purchasers then 1o out of state purchasers because the state was a
market participant under those circumstanges.

However. in order (o be a markel participant. the state must participate in an economic activity that would exist even
if the state were not a participant. c.g.. operate a cement plant like in Keeves, When the economic activity would not
exist but for (he participation of the state. then the state is acting more as a “regulator” than as a “market
participant.”
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Here. following the analysis. il appears that the FASTLANE progam is discriminatory on its face: it charges more to oui-of-
Staters {han in-staiers.

Apply strict scrutiny and strike it down unless the state can come up with a valid reason unrelated (o economic protectionism
of its citizens. This would likelv be hard for the state to do.

But. there may be an applicable exception 1o the dormant commerce clause. At first glance, it would appears that in sefting
up tolis and collecting money in a business-like fashion. the state, through the MTA, is a “market participant.”

However. one might argue that the economic activity of collecting tofls would not exist were it not for the participation of the
state in the activity. Accordingly. the argument would foljow thal the state is acting more as a “regulor™ here than as a
“market participant,”

On the other hand. one might argue that there do exist “private”™ tolls over bridges and the like. Indeed, the history of the
“turnpike” is premised on the existence of private tolls.

Whether the studemt concludes that the statz is or is not a “market participant,” it would be wise to examine the situation
under the priviteges and immunities clause of Article 1V,

Privileces and Immunitics Under Article TV, Seetion 2

“The Citizens of each State shall be entitled 1o all Privileges and Immunities of Citizens in the several States.”

In some circumstances. even when is a market participant. the state is not allowed 1o discriminate against out-of-staters under
the Privileges and Inununities Clause unless it can show that ils discriminatory action is "substantiafly related” to a "peculiar
evil” caused by (he out-of-staters. Generally. 1o meet this test the state must show that there are no less discriminatory
alternatives that would adequately address the probiem.

Those circumstances upon which the privileges and timnmilies clause applies involve rights that are fimdamental to national
unity: certain liberty interests involved with interstate commerce and important economic interests (the right to earn a
livelilood or practice a profession).

Here, while Doran and Sanders have no real claint that the higher toll for out-of-staters meaningfully affects their right to
earn a livelihood. they will likely claim that it imerferes with their fundamental right of interstate travel.

The recent Supreme Court case of Saenz v. Roe (1999) appears to creale a substantial argument for at least considering that
the privileges and immunities clause would bar such discrimination toll charges. Saenz says: “The ‘right to travel” .. .
embraces at least three different componenis. It protects the right of a citizen of one State to enter and to leave another State,
the right to be trented as a welcoine visitor rather than an unfriendly alien when temporarily present in the second State, and,
for those travelers who elect to become permanent residents. the right to be treated like other citizens of that State.™ More
importantly. it further said: “The right of "free ingress and regress to and from" neighboring States. which was expressly
mentioned i the text of the Articies of Confederation. may simply have been "conceived from the beginning to be a
neecessary concomitant of the stronger Union the Constitution created.” (Emphasis added.)

But. the question still remains whether a mere 25-cent additional charge to out-of-state residents actually deters interstate
travel. In g way. all forms of charges or economic regulation on mterstate travel raise the cost and therefore deter interstate
travel. But as Justice O'Connor observed in the Soto-Loper case. “something more than a negligible or minimal impact on the
right to travel is required before strict scrutiny is applied.”

Argments probably can be made either way regarding the detenmination whether a mere 23-cent additional charge to out-of-
state residents actually delers interstate travel.

Substantive Due Process/Equai Protection — Fundamental Rivht to Travel

Although not expressiy stated in the Constitution. the righl (o travel has long been considered a fundamental right.
Strict scrutiny vs. rarional basis.

Students should employ the same analvsis as (hat employed under privileges and immunities directly above. (In any event,
you will receive credit only once lor yoing through the analvsis.)

Q
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Standing

In order to have sianding to challenge a law on constitutional grounds you must be able to demonstrate imjury in fact. It
cannot by hypothetical injury or speculative injury: it must be more than just an injury that an average citizen will suffer as a
result of the statute.

- Requirements of causation and redressibility

- Here Doran and Sanders lost some money as a resull of being out-of-staters, and presumably will lose more money
when they travel throngh the state again. Tt appears that the standing requirements have been met.

Eleventh Amendment Immunity?

The Eleventh Amendment makes states immune to suits claims for money damages asserting federal claims whether brought
by residents of that state or by those of some other state.

This immunity does not apply to injunctions against future actions,

Congress and the states can nullify or abrogate Eleventh Amendment immunity for states under a specific federal or state
statute. However. Congress and the states may do so only by making ifs intention unmistakably clear. There i$ no act of
Congress involved here.

Here. since Doran and Saunders appear to be suing for declarmtory reliel or an injunction ~ neither of which involves money

damages — it appears that the | 1'"" Amendment doesn’t apply.

QUESTION FOUR

Qur Concept of Federalism — Power Sharing Between Congress and the States

State Power Under the Conslitution

The Constitation specifically enumerates the powers the Congress has it Article I, but it doesn’t really specifically address
the powers of the states.

Instead. the 10% Amendment states: "the powers not delegated to the United States by the Constitution, nor prohibited by it to
the States. are reserved (o the States respectively, or to the people.” This state power is generaily known as the police power:
the power of a state or a political sub-division of a state to legisiate in regard to the health, safety, welfare, morals, and
esthetics of the people. 1t is important to remember that the police power is state power; there is no such thing as federal
police power.

Legislative (Coneressiona}) Power Under the Constifution

The Constitution grants at feast the following powers 10 Congress: laxing power, spending power, fiscal power (banks and
money), powers invoiving citizenshup. treaty power. the power of civil rights enforcement under the 13" 14® and 15"
Amendments. and implied powers under the “Necessary and Proper Clause.”

But the most extensive power, and the one that is employed most often. is the power to regutate domestic interstate
commerce under the Commerce Clause: “The Congress shall have power . .. To regulate commerce with foreign nations,
and auniong the several states. and with the Indian tribes. Ant. L Sec. 8 (emphasis added).

Congress’ Commerce Power

The interpretation of the Commerce Clause has changed over time,

- Early in the days of the Republic. the Supreme Court under John Marshall articulated an expansive view of
Congressional power under the Commerce Clause. See Gibhons v, Ogden. However, at that time there was very little
federal regulation and most cases involved the imerprestion of state regulation.
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1n the early part of the 26" century. and up through the beginning of the “New Deal.” the Supreme Court’s interpretation
ol the Commerce Clause became much more formalistic and limiting of Congressional commerce power. E.g.. Schecter
Poultry Corp. v. United States and Carter v, Carter Coal Co. Congress could not pass laws that involved labor used fo

produce goads because such activity was entirely intrastate. It could pass laws involving transportation of goods beyond

state lines (interstate). and long as such was not a pretext for regulating intrastate commerce.

But. with the Great Depression and New Deal came a change in approach by the Supreme Court: desperate times deserve
desperate measures. 50 1o speak. There seemed 10 generate an implicit recognition that a national (rather than
piecemeal/state-by-state) sotution was needed for this national problem.

NLRB v. Jones & Laughfin Steel Corp., United States v. Darby, etc, suggested that the Court would proceed on a case-
by-case basis (o determine if the activity Congress was regulating had a close and substantial relationship to commerce.

Darby expanded Congress’ ability to reguiate through the Commerce Clause by endorsing a bootstrapping approach that
linked the Comumerce Clause and Necessary and Proper Clauses. Since Congress could nnder the Commerce Clause
regulate the interstate movement of goods made using certain labor it could also regulate production of such goods wihin
a state as a means reasonably adapted to achieve the permined end. This was a much more expansive view,

The Darby view prevailed through the Civil Rights cra of the 1960s. during which time the Supreme Court upheld
Congress’ right to enforce the 1964 Civil Rights Act by means of the Commerce Clause, e, 2. Heart of Atlanta Hotel, (Of
course. it would have been much easier to use the 14" Amendment. but the Court was not quite ready to do so at that
pomt.)

In recent years. the Supreme Court’s interpretation of the Commerce Clause has returned to 2 much more formalistic,
limiting view. although nol quite as parsimonious as that employed in the early part of the 19" Century. See Lopes,
Morrison. Priniz, etc.

Today. the Supreme Court will recognize the exercise of Congressiona) commerce power only in three circumstances:

Instrumenialities of Commerce: Trains. Planes. and Automobiles, roads, the ainways, raifways, the waters. For
example. if'it gets pui on a truck it is interstate comierce even if the truck does not cross state lines it is interstate
commerce. because a truck is an instrumentality of commerce.

Channels of Cornmerce: Any activity that rationally can be characterized as constifuting interstate commerce.
Congress can regulate the terms and conditions on which goods or services are sold interstate and may restrict the
types of goods that can be shipped interstate. This means any activily that involves the interstate market place (in
economic terms). Itinciudes the exchange of goods and transportation of goods. But, historically, the channels of
comnerce do not invotve the production of goods.

Activities Having a Substantial Relationship to Cominerce: This is nothing more than an exercise of the Necessary
and Proper Clause. Under the Necessary and Proper Clause. even activities that are not considered to be interstate
commerce are proper exercises of Congressional power under the Commerce Clause if they have a substantial
relationship to commerce.

But this Suprenie Court has made it clear that it is going 1o avoid the creative arguments that were used pre-Lopez
such as “cost of crime™ and “national productiviey” arguments. I the argument is to creative the Supreme Court will
not buy into that. 1t will have to involve an economic activity (o come under the substantial relationship test.
Possessing a gun and gender-motivated violence are o/ economic activities.

Is a medical malpractice reform act a proper exercise of commerce power by Congress.

Clearly. Congress would have the riglt (o enacl measures dealing with the procedure of pursuing a tort case in the
federal counts. For example. over the vears it has changed the threshoid requirements for diversity lawsuits in
federal courts. Buf. traditionally. the states have done all the legistating and regudating of tort cases occurming in
slate courts. Moreover. this federal reform measure goes well beyond regulating the procedure of torl cases; it
involves the substance of stale torl cases.

Here. il we define the regufared activity as “malpractice lawsuits.” then the malpractice reform statute is centainly an
economic event. and therefore likely constitutional. It would be lempting to make that calculation and hold the
Congressional exercise of power (o be valid,
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- But Morrison recognized that vinually every lawsuit involves economie activity — damages are awarded and
) attorneys are paid — and that focusing on the Iawsuit itself would mean that Congress could regulate virtually every
state Jwwsuil on virtually any subject. The Court chose. therefore. to focus on the activity giving rise to the lawsuit
mther than the fawsuil itsell. In Adorrison the activity was gender-motivated violence: here the activity is the
practice ol medicine,

- So the question must become whether the practice (or malpractice) of medicine is an economic activity that is
substantially related to inlerstiie commerce,

- One might argue that the practice of medicine is not necessarily an econontic activity. After all. even though doctors
usually receive compensation for their medical services, they frequently perforin medical services without charge,

- Others might argue that in the great majority of cases the practice of medicine involves economic activity, especially
in the modemn day version that involves health insurance as well as nwmerous Medicaid and Medicare regulations.

- But in Lopez, the Supreme Court expressed substantial concern about Congress becoming overly involved in matters
that have historically been the sovereignty of the states. Similar concern could be expressed here since tort law has
historically been within the province of (he states rather than the federal government,

- It’s a close call i any event.

Preemption

Preemption employs the Supremacy Clause 1o deal with what happens when federal action conflicts with state action, i
there is a conflict berween federal law and state law this preemption doclrine is going to apply.

The major point of doing preemption analysis is 1o examine the intent of Congress; can we say that Congress expressly or
impliedly intended that its federal law be exclusive

There are two situations where preenmption will apply:

Express Pregmption: Where a federal inw expressly states that it is preempiing all state and local law.

- look 1o the statule itself and Lo the Congressional Record (floor debates and the lke)

Implied Preempiion: Where we look at a federal statute. compare it to a state statute or state law, and then say that a proper
reading of the federal taw implies preemption of staie law.

There are two tvpes of implied preemption;

0. Field preemption
- when Congress creates an extensive and pervasive legislative scheme so that one can draw the inference
that i has intended to leave no room for states to supplement it.
- Examples of Field Preemipiion include federal bankruptey laws and federa) imniigration laws

2. Conflict preemption

- It takes two forms:

. Where compliance with both the federal and state faw is impossibie. You wouid viotate the
federal law by compiving with the state law. There. of course. federal law will preempt the state
law.,

2.

Even though it is possible to comply with both the federal and state law, compliance with the stale
Faw would serve as an obstacle for the federal law to achieve its full purpose and objectives.
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b other words. the staic Inw would serve as an impediment fo the federal law fully achieving its
purposes and objectives.

Here. the facts say that there is an express preemption ol sitlc faw on the matter.

Question Five

Rieht to Free Speech Under the First Amendment

Two big points in freedom of speech:

1. The content-hased v. content- neutral question: a faw that is content based violates the First Amendment  unless
there is sufficient governmental justification. The coniem of the speech is at the very core of the First Amendment.
The content of the speech is where the ideas, the ideology of the speech is contained and this is the whole part of the
speech we are (rving Lo protect.

- We use sirict scrutine when examining content-based laws, content based restriction.

- When the law is content neutral we will examine it under an infermediate level of scrutiny.

- There are two ways a law can be content based:

0. The faw resiricts viewpoint: cbviously content neutral law wouid be viewpoint neutral
2. The law restricts subject matter: obviously a law that is content neutral would be subject matter neutral
2. Vagueness and Overbreadth

- Vagueness: A restriction is vague when a reasonable person cannot tell what speech is prohibited and what
speech is permitied. In other words. a restriction is unconstitutionally vague if a reasonable person cannot
tell from the statute what speech is prohibited and what speech is protected.

- A law is unconstitutionally overbroad when it regulates substantially more speech than the constitution
altows to be regulated. In other words if there is an area where the government is allowed to regulate
speech -- i.e. obscenities. or fighting words -- but the law also regulates much more than that which is
allowed (o be regulated (e.g. political speech as well),

Commercial Speech

Commercial speech is salesmanship. It is not (he robust exchange of ideas. But, commercial speech is now protected speech
by the First Amendinent. atthough not as much as political speech. 1t encourages competition and our free market economy.

For commercial speech 1o be protected (See Central Hudsen);

It must at least concern lawful activity and not be misleading. Gambling in Massachusetts is not protected because gambling
is unlawfidl,

Whether (he asserted governmental interest is substantial. If the government is going to regulate commercial speech it must
have a substaniial interest in doing so

Does the regulation advance the governmental interest asseried. There must be 2 causal connection between the substantial
govermmental interest and the regulation

It cannot be over-inclusive. Whether it is not more extensive than is necessary to serve that interest

Time, place. and manner restrictions

- the restriction must be content newtral. You can’t allow democrats greater access then you can allow republicans.
Your restriction must deal with content neutral inatters,

- the time. place. or manner res(riction has to be narrowly tailored (o serve a legilimate governmental interest,

- cannot be so restrictive as 1o forectose all channels of communication.
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Here. "[plreserving the sanctity of the home. the one retreat where men and women can repair to escape from the tribulations
of their daily pursuits, is an important value." Ahlough in public locations it is the responsibility of the individual to avoid
speech that he does not wish to hear. in the home a man is entitled 1 close off the rest of the world. Individuals are not
required 1o welcome unwanted speech into their homes and that the government may protect this freedom,

Therefore. there is a substantial state interest in preventing deception and nustreatmient of consumers. Accordingly, the
mterest in preventing abusive telemarketing practices is sufficiently substantial 1o justify a restriction on commercial speech
if the restriction futfills the other requirements of Cenral Hudson.

Does the do not call list advance the govermmental interest asserted.

- Problem is that, by exempting charities and the like. the regulation isn’t viewpoint neutral; it appears to bar
commercial speech because of the message

- This will be permitted if it advances the substantial governmental interest of protecting in-home privacy, and is not
over-inchisive

Question Six

Eqgual Protection Clause

The equal protection clause of the 14™ Amendment deals with “classifications:” treating groups of people differently from
each other,

A mere classification. a mere different treatment of groups is not in of itself a violation of the Equal Protection Clause
because this happens on a daily basis. Most of the time it is lawful and most of the time everybody does not have a problem
with it. At the hear of equal protection analysis is the detenmination of which classifications are lawful and which
classifications are nntawful,

We need to distinguish between lawfu) and unlawful classifications, and it all comes down to what is the governmental
Justification for treating different groups of people differently. IF it is an adequate justification it is okay, if it is not an
adequate justification it is not okay.
The analysis is as follows:
what type of classification is it
- racial classifications and national origin classifications
- classifications based on economic status or social status and everything else
- gender based classifications. and classifications based on illegitimate children
what level of scrutiny applies
- Strict scrutiny for: racial classifications and national origin classifications
- Rational basis scrutiny for: classifications based on economic status or social status and everything else
- Ttermediate tier scrutiny for: gender based classifications, and classifications based on illegitimate children
does the governmemtal action satisfy the applicable level of scrutiny
Rational Basis:

- the Jowest standard. the one under which (he government is most likely to prevail.

- the burden of proof is on the person challenging the governmental action, which is usually the
plaintiff

- There 1s a strong presumption in favor of the laws that are challenged under the Rational Basis
Test. Courts are extremely deferential to the govermuent when applying the Rational Basis Test
There is & presumption of rationality that can only be overcome by a clear demonstration of
arbifraringss. capriciousness, or irrationality,
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- The faw will be upheld il there is any conceivable legilimate purposs supporting it
Strict Scrutiny:

- the highest standard: the one under which the government is most likely to lose.
- The government carries the burden of proof under the strict scrutiny test and it is a heavy burden.

- The government must demonstrate that the classification created by the law is necessary to achieve
a compelling governmental inlerest,

- the government must show that the goal cannot be achieved through a less discriminatory
alternative. So the law has to be narrowly tailored to achisve its purpose.

Intermediate Tier Scnniny / Middle Tier Scrutiny,

- The govermunent carries the burden of demonstrating the important governmental interest and
demonstrating that the statute is substantially related to that important governmental interest.

Here. there is no classification by race. national origin, gender or legitimacy. The classification distinguishes
between those who die with spouses and/or children and those who do not.

The tevel of scrutiny will most likely be rational basis.

The government will likely justify the difference as being related to stimulating the economy by keeping down large
payoffs under the workers’ compensation scheme.

The question is whether distinguishing between those whe dic with spouses and/or children and those who do not is
rationally related to the achievement of this goal.



