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Spring, 2014 

FINAL EXAMINATION 

This is an open book examination. You may use any materials which 

you have brought with you whether prepared by you or by others. Questions 

will be weighted equally and you should spend equal amounts of time on 

each question. Please write legibly, leave a margin on the left-hand side of 

the page, and start each question on a new page. 

Use only your examination identification number to identify your blue 

book. Ifyou use more than one blue book, identify each one ("No. 1 of2," 

No. 2 of 2," etc.), be sure that your exam ID number is on each one, and 

insert all others into the first one. 

Your exam ID number is the last six digits of your social security 

number followed by the numerals "59." Thus, if your social security 

number is 123-45-6789, your exam ID number will be 456789-59. 
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QUESTION ONE 

In the aftermath of the First World War a private non-governmental 

organization or "NGO", the Comite Maritime International ("CMI") drafted 

proposed uniform rules for the regulation of bills of lading and damage to 

cargo. These rules were eventually put forth as an international convention 

called th~ Hague Rules, for adoption by individual countries. The United 

States did not adopt the Hague Rules. However, in 1936 the United States 

enacted its Carriage of Goods by Sea Act ("COGSA") which mainly follows 

the Hague Rules. 

There is universal agreement that the Hague Rules and COGSA need 

to be updated. Around the world there is also a pervasive belief that the 

CMI, the Hague Rules, and COGSA all promote the interests of the 

developed, maritime-trading, countries of the world at the expense of the 

less-developed and formerly colonial countries. 

Another NGO, the United Nations Conference on Trade and 

Development ("UNCT AD"), dominated by less-developed countries, in the 

1970's proposed a replacement international convention called the Hamburg 

Rules. In 1992, upon adoption by the twentieth country, the Hamburg Rules 

came into force. None of the major international maritime trading countries, 

however, is among the adopters. 

The high politics of international trade are beyond the scope of this 

law school course and of this examination. It is, however, emphatically the 

province of lawyers and of law students to read and understand legal texts. 

Therefore this question asks you to compare the United States' COGS A to 

the Hamburg Rules. 

COGSA and the Hamburg Rules are printed in your casebook 

supplement. As a convenience, so you will not have to keep flipping pages 
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back and forth, the Hamburg Rules are reprinted in a handout (on contrasting 

color paper) that is being distributed with this examination. 

Part A of this question asks you to compare COGS A and the Hamburg 

Rules at a high level of generality. Park B of this question asks you to 

compare them with respect to three specific subjects. 

Part A and Part B of this question will be weighted equally for 

examination credit purposes. 

Part A. 

Read Articles 1 through 9 of the Hamburg Rules. What are the most 

important differences between these articles of the Hamburg Rules and 

COGS A? You will have time only to identify the most important 

differences, so part of your job is to distinguish the important differences 

from the unimportant ones. 

Part B. 

Explain the differences between the Hamburg Rules and COGSA in 

connection with their respective treatments of the following subjects: 

1. Period of carrier's responsibility; 

2. Cargo damage caused by fire; 

3. Limitations on liability. 

QUESTION TWO 
---· - ----~ 

The ocean carriage of bananas is a surprisingly tricky business. More 

than one case of bad bananas can be found in Federal Reporter and Federal 

Supplement. The mournful song, "Yes, we have no bananas," indirectly 

refers to a boatload of bananas that went bad in transit. The problem is that 

bananas like to ripen in a certain way. They continue to ripen after 

harvesting. 
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If bananas are cut too late or refrigerated more than 24 to 48 hours 

after harvesting, they may reach a ripening stage called the "climacteric" 

before refrigeration is accomplished. During the climacteric phase the 

bananas emit substantial amounts of ethylene gas. If this gas is released in 

an enclosed space it will accelerate the ripening of other bananas. This is so 

even if the other bananas were properly cut, loaded, ventilated and 

refrigerated in a timely manner. In other words, as has been written, "Unus 

putridus fructus contamnabit omnes." [One rotten (or overripe) apple (or 

banana) will spoil the whole barrel]. 

Once the bananas are loaded aboard ship, the handling procedures are 

equally intricate and vital to prevent the bananas from reaching the 

climacteric phase prematurely. Within 24 to 36 hours of loading, the pulp 

temperature must be reduced to within four degrees Fahrenheit of the 

constant temperature at which the bananas are to be kept until unloaded. 

There are also strict requirements regarding continued refrigeration. 

Manana's Bananas, a banana shipper in Colombia, uses computer

controlled refrigerated ocean containers to ship bananas to ports in the 

United States. The refrigeration units on each container employ devices that 

electronically monitor the temperature of the air entering and leaving the 

refrigeration unit. Additionally, the refrigeration units are equipped with 

recorders called "Ryan recorders" which make graphical records of 

temperatures within the container. 

Manana's Bananas delivered ten of these containers filled with 

bananas to the dock at Cartagena, Columbia, where they were promptly 

loaded aboard carrier's vessel MIV American Gastronome for shipment to 

Boston. Upon American Gastronome's arrival at Boston after an uneventful 

voyage, inspectors employed by the buyers of the bananas opened the 
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containers to inspect the contents. The inspectors smelled ethylene gas and 

found ten containers of over-ripe bananas suitable only for baking banana 

bread. 

Manana's Bananas sued carrier for damage to cargo. 

As the Court which decided this case observed, the burden of proof in 

a case of cargo damage shifts more often than the wind on a stormy sea. 

Trace the burden of proof through the following litigation steps: 

I. What evidence will Manana's Bananas have to offer in order to 

establish a prima facie case? 

2. What evidence will carrier have to offer in order to rebut the prima 

facie case? 

3. If carrier rebuts the prima facie case, what must Manana's Bananas 

then prove in order to carry its burden of proof at trial? 

4. What affirmative defenses can carrier prove m response to 

Manana's Bananas's case in chief? 

Be specific with reference to the facts m connection with your 

answers to (1), (2), (3) and (4). 

QUESTION THREE 

McBirdie was permanently disabled on June 10, 2013, while working 

aboard the MN Paul Revere, a Boston harbor tour boat owned by Harbor 

Cruise Co., Inc. McBirdie was employed as a porter by Savory Sage Corp., 

which operated a restaurant aboard the Paul Revere. His duties included 

transporting supplies from his employer's shoreside restaurant and loading 

them aboard the ship. He suffered a back injury when he fell while carrying 

a 150-lb. container of ice up a flight of stairs on the Paul Revere in 

preparation for the nightly "Harbor Islands Sunset Cruise," formerly known 

as the "booze cruise." Ordinarily two men were assigned to the task of 
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loading the 150-lb. container of ice but, on the day in question, McBirdie's 

usual partner was absent from work and he was thus obligated to carry the 

container by himself. McBirdie's fall was most likely occasioned by a slight 

movement of the Paul Revere as she lay at the pier. Also, the nonskid 

coating originally applied to the stair treads had worn away and had not been 

renewed. 

McBirdie applied for workers' compensation benefits shortly after his 

accident. His claim was not contested, and McBirdie received 

approximately $200 per week in benefits starting in September of2013. 

Just yesterday, while eating a sandwich on a park bench on Boston 

Common, McBirdie struck up a conversation with an attractive woman who 

shared the bench with him, Gladys Corkle. Gladys was a graduate of the 

Massachusetts School of Law who had recently been admitted to the bar. As 

she had yet to find employment in the law, time was not pressing her. She 

willingly engaged in conversation with McBirdie. When Gladys mentioned 

that she was a lawyer, McBirdie's interest turned from the potentially 

romantic to the immediately practical. He told her about his accident and 

asked if Gladys could help him to get his workers' compensation award 

increased. 

When Gladys realized that the accident occurred on a boat she 

remembered studying Admiralty and Maritime Law in law school under a 

renowned professor who had taught her that maritime personal injury awards 

were more generous by far than workers' compensation awards. She asked 

McBirdie if anybody had ever told him about the possibility of suing his 

employer or the owner of the Paul Revere on account of the maritime nature 
I 
\__/ of his injury. McBirdie said that nobody had ever mentioned this, not even 
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his workers' compensation attorney. By the time the conversation was over, 

Gladys had her first client. 

What can Gladys do for McBirdie? Analyze McBirdie's possible 

maritime law claims. Discuss the possible defenses and other obstacles that 

he will have to confront. Decide if, as a matter of business judgment, 

Gladys should decide to initiate litigation on behalf of McBirdie (on, 

necessarily, a contingent fee basis). Finally, assume that Gladys's answer to 

the preceding question was "yes," and formulate a litigation plan. 

QUESTION FOUR 

Throughout this course we have discussed the unique character of 

maritime law, from time to time comparing principles of maritime law to 

principles of law that apply to analogous situations ashore ("comparing the 

law of the surf to the law of the turf," as one student in a previous class put 

it). 

Identify and compare three areas of law where the "law of the surf' is 

significantly different from the "law of the turf." Explain, as best you can, 

the reasons for the differences. 
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